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The  volume  of  laws  quoted  as  the  "  Revised  Statutes 
refers  to  the  edition  prepared  in  1866  by  E.  Estabrook. 

The  volume  of  laws  quoted  as  the  "  General  Statutes" 
refers  to  the  edition  prepared  in  1873  by  Guy  A.  Bbown. 

The  syllabus  of  each  case  in  this  volume  was  pre- 
pared by  the  Judge  writing  the  opinion,  in  accordance 
with  Rule  XIV. 

The  Rules  of  Court  now  in  force  are  published  in 
VoL  6  of  these  Reports, 


This  volume  contains  a  report  of  all  decisions  handed 
down  prior  to  the  January  Term,  1878,  not  previously 
reported.  The  decisions  of  the  January  and  April 
Terms,  1878,  will  appear  in  the  next  volume. 
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Charles  H.  Frby,  plaintiff  in  error,  v.  Wbnzel 
Dbahos,  defendant  in  error. 

1.  Conveyanoe :  DSflORiFnoN  of  phopertt:  affubtknancxs. 
The  property  as  described  in  a  mortgage  was  <*  one  frame  grain 
eierator  warehouse,  *  *  *  with  all  the  appurtenances  thereto 
belonging."  Under  this  description  the  plaintiff  claimed  title  to 
an  engine  house,  together  with  the  engine  and  boiler  complete; 
also  an  office  building,  and  a  stationary  Fairbanks  scale — ^the 
former  situated  orer  flfty  feet,  and  the  latter  over  one  hundred 
feet  distant  from  the  warehouse,  and  entirely  disconnected  thera- 
from.  HM,  That  as  a  matter  of  law,  the  property  In  question 
could  not  be  regarded  as  appurtenant  to  the  warehouse,  nor  did 
it  pass  to  the  mortgagee  under  the  general  term  "  appurtenances 
thereto  belonging." 
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2. : : .  Bythetenn^appiirienanceB"i8Cominonlj 

understood  in  law,  porely  incorporeal  hereditaments  nsoally  an- 
nexed to  lan^B  or  to  houses.  Bat  the  word  may  be  used  by 
parties  to  a  contract  in  a  broader  and  much  more  comprehensive 
sense,  and  when  the  proof  shows  that  it  was  so  used  a  corres- 
ponding effect  should  be  given  to  it 


3. : :  EYiDEHCB.    Where  there  is  no  ambiguity  in  the 

description  of  property  in  a  deed,  parol  testimony  is  not  admis- 
sible to  show  what  was  in  fact  conveyed.  Kor  is  it  competeni 
for  a  witness  to  give  his  opinion  as  to  what  was  appurtenant  to 
property  conveyed,  and  a  question  which  in  effect  called  for  such 
an  opinion  was  rightly  excluded. 

Error  to  the  district  court  for  Cuming  county. 
Tried  below  before  Griffey,  J.  The  &cts  were  bb 
follows: 

^^^.^•^^n  the  twentieth  of  November,  1874,  the  Grange 
Company,  of  Cuming  County,  was  the  ownei^  of  a  cer- 
tain frame  grain  elevator  warehouse,  situated  on 
ground  leased  by  them  of  the  Sioux  City  and  Pacific 
R.  R.  in  West  Point.  On  that  date  the  Grange  Com- 
pany executed  a  chattel  mortgage  on  said  building  to 
the  Milbum  Wagon  Company,  describing  the  property 
as  one  frame  grain  elevator  warehouse;  and,  after  said 
description,  in  the  granting  clause  thereof,  grants  ^^all 
the  appurtenances  thereto  heUmging.^*  This  chattel  mort- 
gage was  made  to  secure  certain  promissory  notes  made 
by  said  Grange  Company  to  the  said  Milbum  Wagon 
Company.  On  the  twenty-fourth  day  of  June,  a.d. 
1875,  the  mortgage  was  foreclosed,  the  building  de- 
scribed therein  sold,  and  a  bill  of  sale  thereof  made  to 
the  said  Milbum  Wagon  Company,  describing  the 
property  as  the  said  grain  elevator,  with  all  its  appur- 
tenances, ^^the  same  as  held  and  described  in  said 
mortgage." 

On  the  sixth  day  of  December,  a.d.  1875,  the  said 
Milburn  Wagon  Company  executed  a  bill  of  sale  to 
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Wenzel  Drahos,  the  defendant  in  error,  of  the  follow- 
ing described  property,  to-wit:  "The  Grange  elevator; 
one  engine,  stationary;  engine-house;  one  twenty-six- 
flue  boiler;  one  frame  office;  one  pair  Fairbanks 
standard  scales,  together  with  all  appurtenances  thereto 
.  belonging/^ 

On  the  fourth  day  of  March,  a.d.  1876,  upon  two 
executions  issued  out'  of  the  county  court  of  Cuming 
county,  and  directed  to  the  sheriff  of  said  county,  the 
following  property  was  levied  upon  by  said  sheriff,  as 
•  the  property  of  said  Grange  Company  of  Cuming 
county,  to-wit:  One  ten-horse  engine  and  boiler;  one 
engine  house;  one  Fairbanks  hay  scale,  complete;  one 
office,  ten  feet  by  twelve;  one  grate  bar;  five  wrenches; 
one  gauge-cock;  one  cast-iron  pump  and  pipe;  one 
driving  belt;  four  bars  of  iron,  in  addition  to  some 
other  property,  which  was  duly  advertised  for  sale,  to 
satisfy  said  executions. 

On  the  thirteenth  day  of  March,  a.d.  1876,  and 
before  the  sale  on  said  executions,  the  said  property 
last  herein  described  was  taken  from  the  possession  of 
the  sheriff  upon  an  order  of  replevin,  at  the  suit  of  the 
said  Wenzel  Drahos,  the  defendant  in  error,  against 
Charles  H.  Frey,  the  sheriff,  Drahos  claiming  title  to 
the  property  by  virtue  of  his  purchase  from  the  Mil- 
bum  Wagon  Company.  The  court  below  found  in  his 
favor,  and  Frey*  brought  the  cause  here  by  petition  in 
error. 

Qrawford  ^  McLaughlin  and  E.  Wakdeyy  for  plain- 
tiff in  error. 

It  is  admitted  by  the  defendant  in  error  that  the 
property  in  question  was  owned  by  the  Grange  Com- 
pany of  Cuming  County,  at  and  before  the  twentieth 
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day  of  November,  1874,  but  it  18  cUdmed  that  these 
articles  of  personal  property,  passed,  by  the  chattel 
mortgage  above  referred  to,  as  "appurtenances"  to 
the  fhtme  grain  elevator  warehouse,  to  the  Milbum 
Wagon  Company,  and  that  the  title  of  the  defendant  in 
error  is  derived  from  said  chattel  mortgage,  through  . 
ihe  said  Milbum  Wagon  Company  as  purchasers  at  the 
foreclosure  sale  of  said  mortgage. 

It  makes  no  difference  that  these  articles  of  property 
are  specifically  described  in  the  bill  of  sale  from  the 
Milbum  Wagon  Company  to  the  defendant  in  error; 
if  this  specific  property  did  not  pass  to  the  said  Mil- 
bum  Wagon  Company  under  the  said  chattel  mortgage 
then  the  defendant  in  error  derived  no  title  under  the 
bill  of  sale  from  the  said  Milbum  Wagon  Company. 
This  we  think  is  admitted  by  the  evidence  of  the  de- 
fendant in  error. 

If  this  is  true,  then  the  bill  of  sfJe  from  the  Milbum 
Wagon  Company  to  the  defendant  in  error  is  no  evi- 
dence of  title  in  the  defendant,  and  should  not  have 
been  allowed  as  evidence  in  the  trial  of  the  case  in  the 
court  below,  because  it  assumes  the  very  questioa  in 
controversy. 

Neither  do  we  think  that  the  chattel  mortgage  should 
have  been  allowed  as  evidence  in  tlie  first  instance 
without  laying  a  foundation  by  showing  that  this  iden- 
tical property  and  each  article  of  it  was  appurtenant  to 
the  &ame  grun  elevator  warehouse.  It  in  fact  was  no 
evidence  at  all  without  such  foundation,  and  should 
have  been  excluded.  The  law  requires  the  best  evi- 
dence.    1  Greenleaf  on  Evidence,  97-99. 

rhe  main  question  to  determine  in  this  case  is,  did 
property  in  dispute  pass  with  the  trame  grain  ele- 
or  warehouse  by  the  foreclosure  of  the  chattel  mort- 
pe  to  the  said  Milbum  Wagon  Company? 
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Appurtenances  are  things  belonging  to  another  thing 
as  principal,  and  which  pass  as  incident  to  the  princi- 
pal thing.  The  term  as  used  in  conveyances  passes 
nothing  but  the  land  and  such  things  as  belong 
thereto,  and  are  part  of  the  realty,  or,  as  some  authori- 
ties put  it,  whatever  is  necessary  to  the  commodious 
enjoyment  of  a  thing.    Burrill's  Law  Dictionary. 

When  applied  to  conveyailces  of  real  estate,  the  term 
appwrtofumees  has  but  litde,  if  any  signification.  '  The 
instrument  would  include  just  as  much  without  the 
word  as  with  it.  It  cannot  be  made  to  include  any 
thing  not  belonging  to  the  realty.  £f  it  could  be  made 
to  include  articles  pertaining  to  the  business  carried  on 
upon  the  realty,  then  the  sale  of  a  &rm  with  its  a]ppur- 
tenances,  would  include  the  farming  implements  used 
on  the  &>rm.  On  the  other  hand,  whatever  belongs  or 
pertains  to  the  realty,  or  is  necessary  to  its  proper  en- 
joyment (such  as  an  easement,  a  right^f-way  or  the 
like)  would  pass  under  the  term  appurtenances,  and 
we  have  no  doubt  the  same  rights  would  pass  without 
the  word  as  with  it. 

Suppose  we  apply  the  same  rule  to  the  case  under 
consideration,  and  leave  out  the  word  ^^  appurtenances/' 
what  would  pass  in  a  conveyance  of  one  frame  grain 
elevator  warehouse  ?  Would  an  engine,  boiler,  scales, 
and  scale  house  pass,  situated,  as  the  evidence  in  this 
case  shows,  from  sixty  to  one  hundred  feet  from  the 
sud  warehouse,  and  having  no  connection  with  it  at  all, 
and  purchased  and  erected,  not  for  the  purpose  of  run- 
ning said  warehouse  alone,  but  for  the  general  business 
of  the  Grange  Company,  who  contemplated  running 
different  kinds  of  machinery  at  the  place  where  situ- 
ated?   We  think  not. 

The  term  appurtenances,  though  not  synonymous,  is 
frequently  used  in  the  same  sense  with  fixtures,  and  the 
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law  applicable  to  fixtures  will  no  doubt  apply  with 
equal  force  to  appurtenances, 

On  the  question  whether  such  property  and  ma- 
chinery, situated,  not  sixty  or  one  hundred  feet  from  the 
principal  thing  mortgaged,  but  situated  in  and  against 
the  principal  building,  are  fixtures,  so  that  they  consti- 
tute a  part  of  the  real  estate,  or  principal  thing,  we  re- 
fer to  the  following  authorities  holding  that  such  pro- 
perty are  not  fixtures  and  do  not  pass  with  the  realty, 
or  principal  thing.  Mvrdock  v.  Qiffordy  18  N.  Y.,  28. 
Potter  V.  Oromwell,  40  N.  T.,  287.  Tea/  v.  Hewitt,  1  Ohio 
State,  611.  ma  V.  Wmtivorth,  28  Vt,  428.  BarOett  v. 
Wood,  82  Id.,  872.  Gale  v.  Ward,  14  Mms.,  852.  Shel- 
don V.  Edioards,  35  N.  Y.,  279.  Oresson  v.  Stout,  17 
Johns.,  116. 

» 

Stevenson  ^  Carrigan,  for  defendant  in  error. 

L  The  first  error  complained  of  is  that  the  court 
erred  in  admitting  the  bill  of  sale  from  the  Milburn 
Wagon  Company  to  said  plaintiff  Wenzel  Drahos  as 
evidence.  Upon  this  proposition  we  urge  that  it  waa 
incumbent  upon  the  plaintiff  below  to  establish  by  tes- 
timony title  to  the  chattel  in  question,  and  certainly  the  > 
most  direct  and  expeditious  mode  that  could  be  adopted 
was  the  introduction  of  a  conveyance  to  him  from  his 
immediate  grantor,  and  following  that  by  such  testi- 
mony as  would  satisfactorily  establish  title  and  right  of 
possession  in  him.  We  further  urge  that  the  order  in 
which  testimony  is  received  on  the  trial  of  a  cause  is 
discretionary  with  the  presiding  judge,  and  will  not  be 
reviewed  by  an  appellate  court. 

n.  The  second  error  complained  of  is  the  introduc- 
tion of  the  chattel  mortgage  from  the  Grange  Com- 
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pany  to  the  Milbum  Wagon  Company,  the  foreclosure 
of  liie  same  for  the  reason  that  it  was  not  first  shown 
that  the  ^^  identical  property,  and  each  article  of  it,  was 
appurtenant  to  the  frame  Grange  elevator  warehouse/' 
The  identity  of  the  chattels  in  controversy  with  those 
contained  in  the  chattel  mortgage  were  questions  of 
foct  for  the  jury,  and  the  question  as  to  the  chattels 
being  included  in  the  general  term  appurtenances,  is 
one  of  law  for  the  court  to  decide.  The  mortgage  was 
then  properly  admitted  as  evidence  of  title,  and  the 
best  and  only  evidence  that  could  have  been  intro- 
duced. 

ILL  We  have  then,  as  disclosed  by  the  record  be- 
tween the  parties  thereto,  a  common  source  of  title  of 
the  subject  matter  of  controversy,  a  conveyance  in  the 
nature  of  a  mortgage  to  the  Milbum  Wagon  Company, 
foreclosure  and  sale  of  the  mortgaged  chattels  pur- 
chased by  the  Milbum  Wagon  Company  at  the  sale, 
conveyance  by  the  last  named  corporation  to  Wenzel 
Drahos.  No  line  of  testimony  could  be  more  complete 
and  perfect,  provided,  of  course,  the  description  of 
chattels  in  the  mortgage  from  the  Grange  Company, 
and  the  subsequent  conveyances,  cover  the  chattels  re- 
plevied in  this  action. 

IV.  The  evidence  discloses  that  the  elevator  ware- 
house was  erected  for  the  purpose  of  handling  and 
storing  grain;  that  the  chattels  in  controversy  consist 
of  one  ten-horse  power  engine  and  boiler  complete; 
one  frame  office^  one  pair  of  Fairbanks  scales  complete, 
one  engine-house,  wrenches,  etc.;  that  the  engine  and 
boiler  were  used  as  the  propelling  power  of  said,  eleva- 
tor, and  placed  within  a  convenient  distance  for  that 
purpose,  and  without  which  the  elevator  would  be 
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wholly  useless  for  fhe  purposes  of  its  construction. 
The  scales  and  office  were  used  for  the  purpose  of 
weighing  aU  grain  that  was  placed  in  aaid  grain  elev*. 
tor,  the  same  being  erected  for  that  purpose  and  for  no 
other,  and  without  which  it  would  be  impossible  to 
carry  on  the  business  for  which  said  elevator  was  erect- 
edy  in  a  successful  manner.  We  must  then  conclude  that 
the  elevator  warehouse  was  the  principal^  and  the  en- 
gine, boiler,  scales,  office,  etc.,  were  accessory  and  in- 
cident thereto,  and  consequently  passed  with  the  sale 
of  the  principal. 

It  is  contended  by  the  counsel  that  the  word  ^^  appur- 
tenances'^  is  used  in  the  same  sense  as  fixtures,  and  the 
rules  of  law  governing  the  latter  are  applicable  to  the 
former;  in  this  we  think  the  counsel  is  in  error. 

We  find  that  where  a  conveyance  is  of  a  fitctory  or 
mill,  etc.,  eo-nomm^,  with  the  privileges  and  appurten- 
ances, if  the  article  in  question  is  an  essential  part  of 
the  mill  or  fiictory,  it  is  included  in  that  term  and 
passes  therewith,  whether  real  or  personal  property. 
Farrar  v.  StackpoUj  6  Maine,  154.  Laikrop  v.  Btake^  8 
Foster,  46.  Baldwin  v.  Walker ^  21  Conn.,  168.  Hos- 
km  V.  Woodwardj  45  Penn.  State,  42.  Pickerell  v.  Oar- 
son^  8  Iowa,  544. 

Lakb,  Ch.  J. 

The  vital  question  presented  in  this  record  is  whether 
the  property  in  dispute  was  included  m  the  mortgage 
given  by  the  Grange  Company  to  the  Milbum  Wagon 
Company. 

The  description  in  the  mortgage  of  the  property  con- 
veyed  is,  "  One  frame  grain  elevator  warehouse  situated 
on  the  ground  of  the  Sioux  City  and  Pacific  R.  R.  Com- 
pany east  of  their  side  track,  nearly  opposite  the  pas- 
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Henger  depot  of  said  B.  B.  company,  in  the  city  of  West 
Point,  Coming  county,  fTebraska,  with  all  the  appur- 
tenances thereto  belonging.'^ 

K  the  property  in  controversy  was  covered  by  this  de- 
scription then  the  judgment  of  the  district  court  is  right 
and  should  be  sustained,  but  if  otherwise,  it  is  wrong 
and  must  be  reversed.  The  following  is  a  list  of  the 
property,  viz. :  One  ten-horse  power  engine  and  boiler 
complete,  one  grate  bar,  five  wrenches,  one  gauge  cock, 
one  pump  and  pipe,  one  rubber  belt,  four  bars  of  iron, 
one  engine  house,  one  Fairbanks  scale  complete,  and 
one  office  ten  by  twelve  feet  in  size,  none  of  which  arti- 
cles was  either  in,  or  attached  to  the  warehouse  men- 
tioned in  the  mortgage. 

But  it  is  claimed  on  the  part  of  the  defendant  in 
error  that,  although  this  property  was  not  specifically 
mentioned  in  the  mortgage  through  which  he  derived 
his  pretended  title,  yet  it  was  covered,  and  the  title 
passed  fix>m  the  Grange  Company,  by  force  of  the 
words  ^"^  appuTterumces  thereto  beUmging,^^  and  it  was  upon 
this  construction  of  the  instrument  alone  that  he  recov- 
ered in  the  court  below. 

Not  only  was  none  of  this  property  in,  or  attached 
to  the  warehouse,  but,  excepting  the  rubber  belt,  was 
located  and  used  not  less  than  fifty  feet  distant  there- 
from. In  &ct,  as  shown  by  the  testimony,  the  office 
building  and  Fairbanks  scale  were  at  least  one  hund- 
red feet  away,  and  were  used  by  the  (Jrange  Company 
in  the  prosecution  of  the  other  business  in  which  they 
were  engaged  as  well  as  in  that  of  handling  grain.  The 
rubber  belt  was  the  means  of  connecting  the  en^e 
with  the  machinery  of  the  warehouse  when  in  opera- 
tion; at  other  times  it  was  takdu  off  and  laid  aside. 

Ko  case  was  cited  by  counsel  for  the  defendant  in 
error  which  goes  so  fSapr  as  to  hold  that  property  of  this 
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description,  and  situated  as  this  was  with  reference  to 
the  warehouse,  would  pass  as  an  appurtenance.  Indeed 
we  have  been  unable  to  find  one  that  would  sustain  us 
in  BO  holding. 

What  is  an  appurtenance?  It  is  said  that  ^^The 
term  is  commonly  confined  in  law  to  the  purely  incor- 
poreal  hereditaments  that  are  commonly  annexed  to 
lands  or  to  houses,  and  may  as  well  include  common  as 
any  other  right"  Bouvier's  Law  Dictionary,  29.  Lister 
V,  Fkkfcrd^  84  Beav.,  576.  And  in  Harris  etal.  v.  Mliott, 
10  Peters,  26,  is  mentioned  a  saying  of  Lord  Coke,  that 
"  A  thing  corporeal  cannot  properly  be  appurtenant  to 
a  thing  corporeal,  nor  a  thing  incorporeal  to  a  thing  in- 
corporeal." It  is,  however,  doubtless  true  liiat  the 
word  is  frequently  used  in  a  more  enlarged  and  com- 
prehensive sense,  and  when  it  can  be  gathered  from  all 
the  attendant  circumstances  that  it  was  so  understood 
and  used  by  the  parties,  a  corresponding  effect  should 
be  given  to  it  in  the  interpretation  of  a  contract  But 
here  we  have  no  fact  or  circumstance  to  indicate  that 
the  parties  intended  to  use  it  in  any  other  than  its  purely 
legal  sense.  It  is  not  at  all  probable  that  the  Milburn 
Wagon  Company  would  have  omitted  a  specific  men- 
tion of  the  office  building  and  scale,  situated  at  least 
one  hundred  feet  from  the  warehouse,  if  it  had  been 
the  understanding  that  they  were  to  pass  by  the  deed. 
Nor  is  it  reasonable  to  suppose  that  the  engine  and 
en^ne  house  of  the  value  of  several  hundred  dollars, 
and  more  than  fifty  feet  distant,  would  have  escaped 
particular  mention,  had  it  been  intended  that  they 
should  be  conveyed.  We  feel  bound  to  hold,  therefore, 
that  the  property  in  controversy  was  not,  in  law,  ap- 
purtenant to  the  elevator  warehouse,  and  did  not  pass 
by  the  mortgage  to  the  Milburn  Wagon  Company. 

It  is  also  assigned  for  error  that  the  court  excluded 
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from  the  jury  evidence  that  the  Grange  Company  re- 
fiised  to  include  this  particular  property  in  the  mort> 
gage  when  requested  to  do  bo. 

'  There  is  no  doubt  that  the  rule  governing  the  ad- 
mission of  evidence  in  explanation  of  written  instru- 
ments, or,  perhaps  more  properly,  to  connect  the  in- 
strument to  the  precise  subject  upon  which  it  was  in- 
tended to  operate,  is  substantially  as  claimed  by  counsel 
for  plaintiff  in  error.  But  there  was  nothing  in  the 
case  as  made  by  the  defendant  in  error  which  called  for 
this  sort  of  proof,  for  under  no  circumstances  that  we 
can  conceive  could  this  property  be  treated  as  appurten- 
ant to  the  warehouse.  And,  besides,  the  questions  by 
which  it  is  said  this  proof  would  have  been  elicited 
were  very  clearly  objectionable,  and  we  perceive  no 
error  in  flie  rulings  of  the  court  in  this  respect. 

On  this  point  the  witness  Earl  was  asked,  ^^What 
particular  property  the  mortgage  was  to  cover?"  This 
was  very  properly  excluded.  There  was  no  ambiguity 
in  the  mortgage  as  to  ^the  property  which  it  purported 
to  convey,  and  the  question  clearly  called  for  incompe- 
tent testimony. 

Again,  the  same  witness  was  asked  '^  What  were  the 
appurtenances  to  the  elevator  warehouse  at  the  time  of 
giving  said  mortgage?"  This,  too,  was  incompetent. 
It  in  effect  called  for  the  opinion  of  the  witness  on  a 
question  which  it  was  the  province  of  the  jury  to  de- 
cide. It  was  the  office  of  the  witness  to  detail  facts 
and  circumstances  within  his  knowledge  showing  the 
situation  of  the  property,  and  its  exact  relation  to  the 
warehouse,  leaving  to  the  jury,  under  proper  instruc- 
tions, the  determination  of  the  question  whether  it  was 
appurtenant  or  not.  These  remarks  will  apply  with 
equal  force  to  each  of  tiie  other  questions  in  respect  to 
which  it  is  claimed  the  court  erred. 
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For  the  reason,  therefore,  that  the  verdict  was  not 
warranted  by  the  testimony  and  law  of  the  case,  the 
judgment  of  the  district  court  must  be  reversed,  and  a 
new  trial  awarded. 

Rbversbd  ash  bemanded. 


Statb  of  Nbbbibka,  bz  bbl.  Thomas  J.  Noonan,  v. 
Thb  Matob  akd  Council  of  thb  City  of  Lincoln. 

1.  License  Money:  deposff  bt  applicant  before  license 
I88UBS.  Under  the  statute  relating  to  licenses  for  the  sale  of  malt, 
spirituous,  and  rinous  liquors,  the  authorities  of  a  town  or  city 
have  no  authority  to  pass  an  ordinance  appropriating  money 
placed  in  the  hands  of  the  treasurer  before  the  allowance  of  a 
license.  Money  thus  deposited  with  the  treasurer,  without  the 
allowance  of  a  license,  is  the  property  of  the  applicant  subject 
only  to  his  disposal. 

2. : .    When  such  license  is  allowed,  the  applicant  must 

then  pay  into  the  treasury  the  amount  required  for  a  license 
**  before  such  license  shall  be  issued." 

Application  for  Mandamus. 

Mason  ^  WhedoTiy  for  the  relator. 

B.  0.  PhUlips  and  S.  J.  HUde^  for  the  respondent. 

Gantt,  J. 

An  alternative  writ  of  mandamus  was  allowed  by 
this  court  on  application  of  the  plaintiff;  the  respond- 
ents filed  their  answer  to  this  writ,  and  the  cause  was 
tried  before  the  court 

The  main  facts  in  the  case  are  as  follows:  On  the 
twenty-first  day  of  April,  1877,  the  relator  deposited 
with  James  McConnel,  then  city  treasurer,  the  sum  of 
three  hundred  dollars,  and  took  his  receipt  for  the  same, 
and  on  the  same  day  he  placed  in  the  hands  of  the  city 
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clerk  a  bond  and  petition  for  a  license  to  sell  malt, 
spirituous,  and  vinous  liquors. 

Some  blanks  in  the  petition  were  filled  up  on  the 
twenty-third  day  of  the  same  month,  and  then  these 
papers  were  endorsed  "filed"  by  the  clerk. 

By  reason  of  some  alleged  irregularities  by  the  (Aty 
authorities,  the  application  of  the  relator  was  deemed 
insufficient  by  them;  and  the  papers  were  returned  to 
the  relator,  who  on  the  seventh  day  of  May  following 
filed  with  the  city  clerk  another  application  for  such 
license,  and  on  the  fourteenth  day  of  the  same  month 
this  application  was  by  the  city  authorities  refiised  and 
rejected.  Prom  the  evidence  it  also  appears  that  the 
money  so  deposited  with  McConnel  was  attached  in  his 
hands  by  the  creditors  of  the  relator. 

Now  upgn  these  facts,  is  the  relator  entitled  to  have 
a  peremptory  writ  of  mandamus  against  the  respond- 
ents commanding  them  to  cause  the  proper  ordinance 
to  be  passed  and  to  issue  a  warrant  or  order  to  be 
drawn  in  favor  of  the  relator  for  the  above  sum  of  three 
hundred  dollars  ?  This  is  the  only  question  for  deter- 
mination. 

Under  section  thirty-three  of  the  act  to  incorporate 
cities  of  the  second  class,  the  mayor  and  council  have 
no  power  to  draw  an  order  on  the  treasurer  for  the  pay- 
ment of  money,  unless  the  same  "  has  been  ordered  by 
ordinance  in  pursuance  of  some  object  provided  for  in 
the  act." 

The  objects  and  purposes  for  which  cities  of  the 
second  class  are  "authorized  and  empowered"  to -appro- 
priate money  and  draw  orders  on  the  city  treasurer  are 
specifically  and  clearly  stated  in  the  act;  and  the  mayor 
and  council  cannot  exercise  any  other  than  the  powers 
so  delegated.  They  can  pass  ordinances  ordering  the 
issue  of  warrants  on  the  city  treasurer  only  "in  pursu- 
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ance  of  some  object  provided  for  by  the  act."     Gten. 
Stat,  161. 

Again,  section  five  hundred  and  seventy-two  of  the 
act  for  the  license  and  sale  of  liquors  requires  the  ap- 
plicant for  a  license  to  file  with  the  county  clerk  the 
petition  of  at  least  ten  freeholders  setting  forth  certain 
facts,  and  at  the  same  time  he  shall  also  file  his  bond  to 
the  county  as  is  required  by  the  act;  and  the  third  sub- 
division of  this  section  provides  that  he  shall  pay  into 
the  county  treasury  "for  the  use  of  the  school  ftmd** 
the  amount  of  the  license  "and  file  the  treasurer's 
receipt  therefor  in  duplicate  with  the  county  clerk 
before  such  license  shall  be  issued."  By  section  five 
hundred  and  eighty-six,  "  all  the  powers  and  duties  de- 
volving upon  the  county  commissioners  shall  belong  to 
and  be  exercised  by  the  proper  authorities  of  any  or  all 
incorporated  towns  and  cities  of  the  state  within  the 
incorporated  limits  thereof,  and  the  license  money  re- 
quired to  be  paid  to  the  county  treasurer  may  be  paid 
to  the  treasurer  of  the  town  or  city,  who  shall  account 
for  the  same,  and  his  receipt  therefor  shall  be  equiva- 
lent to  the  receipt  of  the  treasurer  of  the  county  for  all 
tiie  purposes  named  in  section  five  hundred  and  seventy- 
two."  One  of  these  purposes  is  that  the  money  shall 
be  "  for  the  use  of  the  school  frmd,  to  be  distributed  as 
other  moneys,"  and  the  town  or  city  treasurer  "  shall 
account  for  the  same  "  for  such  purpose.  Now,  under 
this  law,  the  applicant  for  a  license  must  first  file  with 
the  county  clerk,  or  a  person  authorized  by  a  town  or 
city  to  receive  the  same,  the  petition  and  bond  required 
by  the  first  and  second  subdivisions  of  section  five 
hundred  and  seventy-two,  and  if  the  license  is  allowed 
upon  his  application,  then,  under  subdivision  three  of 
this  section,  he  must  pay  the  license  money  to  the 
county  or  city  treasurer,  as  the  case  may  be,  and  file 
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the  treasurer's  receipt  therefor  in  duplicate  with  the 
clerk  "before  such  license  shall  be  issued,"  When  the 
money  is  so  paid,  the  treasurer  holds  it  "  for  the  use  of 
the  school  fund,  to  be  distributed  as  other  moneys ; " 
but  until  a  license  is  allowed,  he  has  no  authority  to 
receive  it  as  school  money ;  he  cannot  distribute  it  as 
such,  and  he  cannot  apply  it  to  the  school  fund.  The 
statute  makes  no  provision  for  him  to  receive  it  before 
the  allowance  of  a  license,  and  therefore  until  a  license 
is  allowed,  it  is  the  money  of  the  applicant;  and  if  he 
places  it  in  the  hands  of  the  treasurer  without  a  license 
having  been  first  allowed,  the  treasurer  must  necessarily 
hold  it  as  a  private  individual,  and  not  as  treasurer,  in 
trust  for  him  as  a  deposit  to  be  disposed  of  only  by 
direction  of  the  applicant,  for  it  is  not  the  property  or 
fiind  of  the  city  and  cannot  be  credited  to  any  fund  be- 
longing to  the  city,  and  therefore,  according  to  the 
facts  of  the  case  at  bar,  the  respondents  have  no  control 
over  the  money  of  the  relator  in  question  in  this  case, 
and  have  no  authority  to  pass  an  ordinance  to  appropri- 
ate the  same,  or  to  draw  an  order  in  respect  to  the  same. 
Their  delegated  powers  in  this  regard  extend  only  to 
the  passing  of  ordinances  ordering  the  appropriation  of 
money  ahd  drawing  of  orders,  "in  pursuance  of  some 
object  provided  for  in  the  act."  The  money  accruing 
from  licenses  to  sell  malt,  spirituous,  and  vinous  liquors 
is  by  statute  appropriated  to  the  use  of  the  school  fund. 
In  respect  to  the  attachment  of  the  money  in  the  hands 
of  McConnel  by  the  creditors  of  the  relator,  and  in 
respect  to  his  rights  of  exemption,  under  the  laws  of 
this  state,  it  is  not  necessary,  and  indeed  is  not  now 
proper  to  express  an  opinion.  The  question  pro- 
pounded must  be  answered  in  the  negative,  and  the 
writ  must  be 

Denied. 


6   ]6 
60  97 
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Thb  State,  ex  rel.  GEORas  L.  Beowk  v.  Jefferson  B. 

Weston,  Auditor. 

L  Oonstitutioiial  Law :  affbopbiatxonb.  Tlie  nile  oteenred 
as  to  appro|>riations  in  the  case  of  The  Siate^  «b  rd.  BoberU  «. 
Weitont  4  Neb.,  216,  applies  only  to  those  officers  whose  salaries 
are  fixed  by  the  constitution  itself,  and  not  to  those  whose  com. 
pensation  is  left  to  the  discretion  of  the  legislature.  As  to  the 
latter,  specific  appropriations  by  the  legislature  are  necessary  to 
authorize  their  payment  from  the  state  treasury. 

2.  :    Lbqisl^tiyb  afpbopbiation.    Section  six  of  the  act  of 

February  24th,  1875,  providing  for  a  state  board  of  immigration, 
is  not  a  sufficient  appropriation  of  money  by  the  legislature  to 
authorize  the  auditor  to  draw  his  warrant  on  the  state  treasuiy 
for  the  payment  of  the  incidental  expenses  incurred  by  the  secre- 
tary of  the  board. 

Lake,  Ch.  J. 

This  is  an  application  for  a  peremptory  writ  of  man- 
damus to  the  defendant,  as  state  auditor,  to  compel 
that  officer  to  draw  his  warrants  upon  the  state  treas- 
ury in  payment  of  the  sum  of  one  thousand  dollars, 
alleged  to  be  due  to  the  relator  for  incidental  expen- 
ses incurred  by  him  while  holding  the  office  of  sec- 
retary of  immigration,  under  an  act  of  the  legislature, 
approved  February  24, 1875. 

That  the  account  rendered  by  the  relator  is  just  and 
should  in  justice  be  paid  by  the  state,  is  not  questioned, 
and  the  only  defense  interposed  is  that  there  is  no  law 
authorizing  the  respondent  to  audit  and  pay  the  claim. 

This  application  is  made  upon  the  supposition  that 
the  case  falls  within  the  rule  laid  down  in  The  SUUe^  ex 
rd.  Roberts  v.  Westony  4  Neb.,  216,  in  which  we  held 
that  no  legislative  appropriation  was  necessary  to  au- 
thorize the  payment  of  the  salary  of  a  state  officer 
whose  office  was  created,  and  salary  fixed  by  the  con- 
stitution of  1875. 
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The  declBioD  in  that  case  was  based  upon  the  consti- 
tution itself — Section  twenty-five  of  the  schedule — 
which  provides  that  "  The  auditor  shall  draw  the  war- 
rants of  the  state  quarterly  for  the  payment  of  the  sal- 
aries of  all  officers  under  this  constitution,  whose  com- 
pensation is  not  otherwise  provided  for,  which  shall  be 
paid  out  of  any  funds  not  otherwise  appropriated." 
But  this  rule  can  be  carried  no  further  than  we  went 
in  that  case.  It  reaches  only  those  officers  who  hold 
by  virtue  of  the  constitution  itself,  and  not  to  those 
who  hold  their  offices  at  the  will  of  the  legislature.  As 
to  the  latter  all  compensation  must  depend  upon  the 
caprice  of  the  legislature,  and  can  be  legally  paid  only 
in  pursuance  of  a  specific  legislative  appropriation. 
This  is  a  constitutional  requirement,  enforced  by  a 
.  clause  in  section  twenty-two,  Art.  m,  of  our  present 
constitution,  which  declares  that  "  No  money  shall  be 
drawn  from  the  treasury  except  in  pursuance  of  a  spe- 
cific appropriation  made  by  law." 

It  will  be  observed  that  this  provision  does  not  re- 
quire the  appropriation  to  Jbe  made  by  act  of  the  legis- 
lature, but  merely  that  it  be  "  made  by  Idw^^  so  that  it 
may  be  done  either  by  direction  of  the  constitution 
itself,  that  being  the  supreme  law  in  the  state,  or  by 
the  legislature  through  the  forms  prescribed  for  draw- 
ing mopey  from  the  public  treasury.  There  is,  there- 
fore, no  real  conflict  between  these  two  provisions  of 
the  constitution  which  we  have  quoted,  although  at  first 
blush  there  might  perhaps  seem  to  be. 

The  constitution,  however,  makes  no  direct  provision 
for  the  payment  of  salaries  fixed  by  act  of  the  legisla- 
ture, which  must  depend  entirely  upon  the  will  of  that 
body,  to  be  expressed  by  an  act  duly  passed.  And  in 
the  absence  of  such  an  act  no  payment  can  be  legally 
tuade. 
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It  was  claimed  on  the  argument  that  section  six  of  the 
act  of  February  24,  before  referred  to,  was  a  sufficient 
appropriation  to  authorize  payment  to  be  made.  But 
we  do  not  so  consider  it.  No  particular  portion  of  the 
public  revenues  is  set  apart  upon  which  the  auditor  is 
authorized  to  draw  in  payment  of  these  expenses.  This 
section  does  nothing  more  than  fix  the  amount  of  com- 
pensation to  which  the  secretary  of  the  board  may  be 
entitled,  and  when  it  is  to  be  paid.  As  to  the  manner 
of  payment,  and  out  of  what  particular  fond,  it  is  silent. 

For  these  reasons  the  prayer  of  the  relator  must  be 
denied,  and  the  application  dismissed  at  his  costs. 

Writ  denied. 
N.  S.  ScoU^  for  the  relator. 


The  Fremont  Ferry  and  Bridge  Company,  Appellees, 
V.  The  Board  of  County  Commissioners  of  Dodge 
CouNiY,  Nebraska,  Appellants. 

1.  Estoppel :  bt  aci*8  m  pais.  If  a  company,  incorporated  with 
the  excluBiye  privilege  to  establish  and  keep  a  feny  and  wagon 
bridge  across  a  river,  within  a  certain  district,  stand  by  and  si- 
lently see  and  permit  other  parties  U^  consti'uct  'and  complete 
another  wagon  bridge  across  the  same  river,  within  the  same 
district — or  acquiesce  and  consent  to  the  erection  thereof— it  will, 
by  reason  of  such  silence  or  assent,  be  estopped  fh>m  controverts 
ing,  by  injunction  or  otherwise,  the  right  of  the  other  parties  to 
use  and  repair  such  bridge. 

Appeal  fifom  the  district  court  of  Dodge  county. 
Tried  below  before  Post,  J.  The  case  is  stated  in  the 
opinion. 

W,  H.  Munqer^  for  appellant. 
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I.  The  facts  stated  in  the  answer,  which  are  admit- 
ted by.  the  demurrer,  operated  as  a  license  to  defendant, 
and  such  a  license  becomes  irrevocable  when,  as  in  this 
case,  defendapt,  acting  under  the  same,  has  expended  a 
large  amount  of  money  for  the  purpose  of  enjoying 
such  license.  2nd  American  Leading  Cases^  page  751, 
where  the  subject  is  fiilly  discussed  in  note.  Rer- 
ick  V.  Kem^  14  Serg.  and  Rawle,  267.  The  Amer- 
iscoggia  Bridge  v.  Bragg ^  11  N.  H.,  102.  Woodbury  v. 
Parshleyy  7  K  H.,  237.     Bicker  v.  KeUeg,  1  Maine,  117. 

In  Clement  v.  Dwrgin^  5  Maine,  9,  the  broad  ground 
was  taken  that  when  the  continuance  of  a  license  is 
necessary  for  the  protection  of  an  interest  which  has  * 
been  acquired  on  the  faith  of  an  express  or  implied 
agreement  that  the  license  should  not  be  revoked,  the 
ease  will  fall  within  the  general  principle  that  no  man 
shall  be  allowed  to  falsify  expectations  which  he  has 
created,  and  on  which  others  have  been  led  to  act ;  the 
court  were  clearly  of  the  opinion  that  the  interest  of 
the  plaintiff  in  the  continuance  of  a  dam  which  had 
been  erected  on  the  faith  of  this  license  was  sufficient 
to  preclude  the  defendant  from  recalling  it  subsequent- 
ly, without  a  tender  of  the  expense  which  had  been 
incurred  in  erecting  it. 

But  it  is  contended  that  as  the  defendant  had  no 
power  to  construct  a  toll  bridge,  the  law  of  estoppel 
would  not  apply.  The  bridge  in  question  is  a  public 
bridge;  it  was  built  by  the  public  out  of  funds  belong- 
ing to  the  public;  is  owned  and  controlled  by  the  pub- 
lic; the  same  rules  should  not  apply  as  in  cases  where 
«dd  is  voted  to  a  private  individual  or  corporation. 

Again,  although  the  proposition  submitted  to  the 
voters  of  Fremont  precinct  to  vote  $50,000  bonds  to 
construct  said  bridge,  by  virtue  of  which  proposition 
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said  bridge  was  built,  contained  a  provision  to  make 
said  bridge  a  toll  bridge,  yet  if,  by  omitting  or  striking 
out  the  parts  of  said  proposition  which  provide  for 
tolls  (the  portion  claimed  to  be  illegal)  the  remainder 
would  constitute  a  complete  and  valid  proposition  suf- 
ficient of  itself  (without  the  aid  of  such  part  so  stricken 
out  as  illegal)  to  carry  out  the  intent  of  the  voter,  then 
it  is  the  duty  of  the  court  to  give  force  to  such  remain- 
ing portion.  Santo  v.  The  State,  2  Iowa,  166.  Bank  of 
Hamatmv.  Dudley,  2  Fet  J  492.  CixrAv.  jE«w,  2Blackf., 
8.  People  V.  Ixtwrence,  86  Barb. ,  1 90.  Robinson  v.  Bidwell, 
22  Cal.,  879.  'Maize  v.  State,  4  Ind.,  842.  Warren  v. 
Mayor  J  2  Gray,  84.  Dillon  on  Mun.  Corp.,  Sec.  864. 
Cooley's  Con.  Lim.,  177.    • 

n.  In  the  present  case  the  proposition  is  complete  in 
every  particular  when  the  portion  relative  to  tolls  is 
omitted.  It  provided  for  the  issuance  of  the  bonds, 
when  they  mature,  etc.,  and  for  the  annual  levA'  of  a 
tax  to  pay  them  as  they  mature ;  this  is  all  the  law  re- 
quires. It  is  true  that  the  amount  of  tax  is  limited,  but 
the  presumption  is  that  the  county  commissioners  were 
satisfied  that  the  one-mill  was  sufiicient,  and  their  judg- 
ment cannot  be  questioned  in  collateral  proceedings. 
QmmUs^umers  of  Knox  Co.  v.  AspinwaU,  21  How.,  644. 

nX  The  object  of  the  voter  was  to  obtain  a  bridge ; 
tolls  was  a  secondary  and  immaterial  matter.  If  there 
ever  was  a  case  in  which  equity  would  enforce  a  rigid 
rule  of  estoppel,  it  seems  to  me  it  should  be  enforced 
in  the  present  case.  Here  we  find  plaintifiT  not  only 
silently  witnessing  and  acquiescing  in  the  trespass 
upon  the  franchise,  but  aiding,  encouraging,  and  assist- 
ing the  defendant  by  the  united  voice  and  vote  of  each 
member  of  plaintiff  corporation  in  the  large  expenditure 
of  money. 
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Does  plaintiff  bring  itself  within  the  rale  that  to 
obtain  equity  it  must  dJ^equity  ?  Haa  not  its  action 
been  such,  that  equity  would  require  that,  before  the 
relief  asked  can  be  granted,  it  should  offer  to  reim- 
burse the  defendant  the  amount  of  money  it  has 
expended  ? 

If  the  defendant  has  no  authority  to  collect  tolls  it 
can  stop,  and  then  there  is  a  free  bridge ;  if  they  refiise 
to  stop,  let  the  proper  action  be  brought  to  compel 
them;  if  the  law  of  estoppel  applies  in  this  case,  then 
plaintiff  cannot  in  this  action  enjoin  the  collection  of 
tolls.  They  do  not  come  within  the  rule  required  as 
stated  by  this  court  in  Shed  v.  HawtHomey  8  Neb.,  179, 
which  was  an  action  to  eiyoin  the  collection  of  tolls  on 
this  same  bridge. 

W.  A.  MarloWy  for  appellee. 

I.  If  the  answer  in  this  case  is  sufficient,  it  must  be 
on  the  theory  that  precincts,  counties,  and  cities  can 
build  and  operate  toll  bridges.  The  only  object  in 
building  the  bridge  in  question  is  for  the  purpose  of 
making  it  a  toll  bridge,  in  order  to  raise  money  to  pay 
the  interest  on  the  bonds  issued  for  that  purpose. 

County  commissioners  have  no  authority  to  build 
or  operate  toll  bridges.  They  have  power  to  lay  out 
roads  and  build  bridges,  but  when  laid  out  and  bridges 
erected  thereon,  they  become  public  highways.  The 
funds  used  for  this  purpose  are  raised  by  taxation  on 
all  the  property  within  the  county.  When  the  funds  are 
insufficient  for  the  purpose  of  building  such  bridges  as 
the  public  demands,  then  the  commissioners  have  power, 
to  submit  the  question  of  issuing  the  bonds  of  the 
county  or  precinct  to  a  vote  of  the  people  of  the  county 
or  precinct,  in  order  to  aid  them  in  building  saoh 
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bridges  as  they  were  unable  to  build  out  of  the  funds 
collected  by  taxation  in  the  ordinary  way.  The  bonds 
when  issued  cannot  be  used  for  any  other  purpose. 
The  Ainds  thus  raised  are  under  the  control  of  the  com- 
missioners, to  be  by  them  expended  in  erecting  bridges 
on  public  highways;  not  in  building  toll  bridges,  grist 
mills,  or  in  aiding  any  private  enterprise.  By  an  ex- 
amination of  the  statutes  it  will  readily  appear  that 
toll  roads  and  bridges  are  unknown.  Gen.  Stat.j  234, 
295,  964. 

The  contract  alleged  in  the  answer  between  the  Fre- 
mont Ferry  and  Bridge  Company,  and  the  board  of 
county  commissioners  acting  for  and  in  behalf  of  Fre- 
mont precinct,  is  absolutely  void.  Have  we  a  statute 
which  authorizes  it?  Certainly  not  The  commis- 
sioners have  power  to  build  public  bridges,  but  no 
other  kind.  U,  P.  R.  JR.  Co.  v.  Colfax  county ^  4  Neb., 
450. 

If  the  commissioners  had  no  power  to  make  this  con- 
tract then  they  have  no  power  to  enforce  it. 

Had  the  proposition  in  the  first  place  been  to  build  a 
public  wagon  bridge,  and  the  stockholders  and  ofiSicers 
of  the  company  had  consented,  .they  would  be  es-  ^ 
topped  from  asserting  their  rights  after  tiie  money 
had  been  expended.  It  requires  two  or  more  parties 
to  make  a  contract;  in  this  case  we  have  but  one.  The 
company  consented  that  the  commissioners  should 
build  a  toll  bridge  in  behalf  of  the  precinct.  The  com- 
missioners had  no  power  to  accept  this  proposition. 

The  commissioners  could  not  sue  the  company  pro- 
vided it  failed  to  comply  with  the  terms  of  the  contract. 
The  rule  I  understand  to  be  this :  County  commission- 
ers of  a  county  can  bring  no  suit,  make  no  contract,  or 
perform  any  official  act  except  as  provided  by  statute. 
Ohio  V.  Yeatmarij  22  Ohio  S.,  546.     Stetson  v.  KempUmy 
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13  Mass.,  271.  Smith  v.  Com'rs  of  Portage  Go.,  9  Ohio, 
26.  Vincent  v.  Nantucket^  12  Cush.,  103.  Halstead  v. 
Mayor,  etc.,  8  N.  Y.,  430. 

n.  The  right  to  take  toll  is  a  franchise,  and  must  he 
conferred  by  statute  before  the  riglft  exists.  Seymour  v. 
The  MUfard  and  GhiUicothe  Turnpike  Cb.,  10  Ohio,  476, 
WiswaU  V.  Hall,  8  Paige,  318.  Thompson  v.  N.  Y.  ^ 
Harlem  R.  R.  Cb.,  3  Saudf.  Ch.  [625].  Fall  v.  Comty 
of  Sutter,  21  Cal.,287. 

nL  The  bridge  and  ferry  company  have  an  exclu- 
sive privilege  at  the  point  named  to  operate  a  toll  bridge. 
The  company  has  in  all  respects  complied  with  the  act 
of  incorporation ;  so  long  as  that  statute  is  not  repealed, 
neither  private  parties,  private  corporations,  nor  munici- 
pal corporations  have  any  right  to  interfere  in  any  way 
with  this  exclusive  privilege;  if  they  do  a  court  ot 
equily  will  restrain  the  interference.  Hilliard  on 
Injunctions,  Sec.  44,  page  636.  Walker  v.  Armstrong, 
2  Kan.,  198.  Ogden  v.  Gibbons,  4  Johns.  Ch.,  150. 
A^cen  V.  The  Western  Railroad  Oorporation,  20  N".  Y., 
870.  High  on  Injunctions,  Sees.  680,  681,  687.  The 
Niagara  Falls  International  Bridge  Company  et  al.  v. 
The  Oreat  Western  Railroad  Company,  89  Barb.,  212. 
Thompson  v.  The  New  York  R.  R.  Co.,  2  Saiidf.  Ch. 
«"626].     Osbom  v.  U.  S.  Bank,  9  Wheat,  738. 

Gantt,  J. 

The  material  allegations  in  the  pleadings  in  this  case 
are  substantially  as  follows :  The  plaintiff  was  incor- 
pora^d  by  act  of  February  18, 1867,  as  the  "  Fremont 
Ferry  and  Bridge  Company,'^  with  the  exclusive  priv- 
ilege to  establish  and  keep  a  ferry  and  bridge  across 
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the  Platte  river,  at  any  point  in  township  seventeen 
north,  of  range  eight  east  of  the  sixth  principal  merid- 
ian, in  the  county  of  Dodge.  The  corporation  estab- 
lished a  ferry  within  the  time  required  by  the  act,  and 
it  is  alleged  that  within  two  years  past  the  plaintiff 
expended  large  suYns  of  money  in  the  erection  of  a 
wagon  bridge  across  said  river;  that  the  defendants 
threaten  and  are  about  to  erect  a  wagon'  bridge  across 
said  river  within  the  limits  of  its  franchise,  which 
will  lessen  the  value  of  said  franchise  and  take  away 
from  the  plaintifi  a  large  amount  of  tolls  which  it 
otherwise  would  receive;  and  therefore  prays  an  in- 
junction restraining  the  defendants  from  building  such 
bridge.  In  their  answer  the  defendants  aver  that  on 
the  eighth  day  of  October,  1870,  a  proposition  was, 
according  to  law,  submitted  to  the  voters  of  Fremont 
precinct,  in  said  county,  at  a  special  election,  to  vote 
bonds  of  said  precinct  to  the  extent  of  fifty  thousand 
dollars,  to  construct  a  wagon  bridge  across  the  Platte 
river  in  said  precinct ;  that  the  proposition  received  a 
majority  of  all  the  votes  cast  at  such  election ;  that  the 
bonds  were  issued  and  disposed  of,  and  with  the  pro- 
ceeds thereof,  a  wagon  bridge  within  said  precinct, 
across  said  river,  was  constructed  and  completed  in  the 
spring  of  1871 ;  that  at  the  time  the  proposition  was 
submitted  and  voted  upon,  all  the  stockholders,  direc- 
tors, and  owners  of  said  ferry  and  bridge  franchise  were 
residents  and  voters  of  said  precinct;  that  the  plaintiff 
had  full  knowledge  of  the  submission  of  the  proposition 
to  issue  the  bonds  of  the  precinct  and  of  the  result  of  the 
vote  thereupon,  and  also  had  frill  knowledge  of  the  ad- 
vertising for  bids  andjof  the  erection  of  the  said  bridge ; 
that  the  plaintiff,  its  directors,  and  all  the  stockholders 
acquiesced  and  consented  to  the  same.  It  is  frirther 
averred  that  in  the  spring  of  1874  a  portion  of  said 
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bridge  was  destroyed,  and  that  the  plaintiff,  by  agree- 
ment with  the  defendants,  asmsted  to  repair  the  same, 
paying  one-half  of  the  expense  of  such  repairs  and  re- 
ceiving one-hidf  of  the  proceeds  arising  from  said  bridge ; 
that  in  the  spring  of  1876,  a  part  of  the  said  bridge 
was  again  destroyed,  and  that  the  only  threats  or  acts 
complained  of  are  those  of  repairing  the  said  injury  to 
said  bridge  so  that  the  same  may  be  fit  for  the  use  of 
the  public.  To  this  answer  the  plaintiff  interposed  a 
general  demurrer,  which  was  sustained,  and  the  injunc.- 
tion  was  made  perpetual.  The  case  is  brought  here 
upon  appeal. 

Several  questions  were  raised  upon  the  argument  of 
the  cause,  but  we  think  the  whole  case,  as  presented  for 
our  consideration  upon  the  issues  raised  by  the  plead- 
ings, may  be  resolved  into  this  one  question :  Whether 
the  plaintiff,  by  its  own  conduct  and  acts,  as  set  forth 
in  the  answer,  is  estopped  from  denying  the  defendants' 
right  to  repair  and  continue  the  use  of  the  bridge  erec- 
ted by  them  in  the  spring  of  1871.  Perhaps  an  inj  unction 
to  enjoin  the  building  of  the  bridge  in  1871  might  have 
beenproperlygrantedifithadbeen  applied  for  when  the 
plaintiff  first  knew  that  steps  were  being  taken  to  vote 
the  bonds  and  construct  the  bridge.  The  omission  to 
do  BO  then  was  an  implied  assent  to  the  erection  of  the 
bridge  by  the  defendants  for  public  use.  The  silence 
of  the  plaintiff  when  knowing  its  own  rights,  and  hav- 
ing full  knowledge  of  the  steps  taken  by  the  defendants 
to  build  the  bridge,  will  estop  it  after  the  completion 
of  the  work,  or  after  large  expenditures  of  money  in  ite 
construction  had  been  made ;  for  such  silence  lulls  to 
rest  instead  of  warning  to  danger,  and  in  the  language 
of  the  books,  it  becomes  a  fraud.  It  is  said  that  such 
silence,  though  negative  in  form,  is  operative  in  effect, 
and  becomes  suggestive  in  the  seeming  security  it  leads 
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to.  But  the  case  does  not,  however,  depend  merely 
upon  an  implied  assent  on  the  part  of  the  plaintiff,  for 
the  answer  distinctly  avers  that  the  plaintiff,  its  direc- 
tors, and  all  the  stockholders  acquiesced  and  assented 
to  the  erection  of  the  bridge  by  defendants,  and  the 
truth  of  this  allegation  is  fiiUy  admitted  by  the  de- 
murrer. 

This  assent  to  the  erection  of  the  bridge,  either  by 
silence  or  by  express  consent,  constitutes  an  estoppel  in 
such  case.  And  if  the  plaintiff  is  estopped  from  deny- 
ing the  use  and  enjoyment  of  the  bridge  as  a  public 
way,  it  certainly  cannot  enjoin  the  repairing  of  it,  when 
such  repairs  become  necessary  from  any  cause  what^ 
ever.  Therefore,  upon  the  facts  admitted,  we  think 
considerations  of  public  policy  as  well  as  recognized 
principles  of  justice  between  the  parties,  will  not  per- 
mit the  plaintiflfe  to  controvert  the  defendants'  right  to 
repair  and  enjoy  the  continued  use  of  the  bridge  as  a 
public  way.  In  Goodwin  v.  Cincirmati  ^  WatervUle  Canal 
Go.,  18  Ohio  St  179,  it  is  said,  that  "where  a  party 
stands  by,  as  we  presume  the  plaintiff  to  have  done  in 
the  present  case,  and  silently  sees  a  public  railroad  con- 
structed upon  his  land,  it  is  too  late  for  him,  after  the 
road  is  completed,  or  large  sums  of  money  have  been 
expended  on  the  faith  of  his  apparent  acquiescence,  to 
seek  by  injunction  or  otherwise,  to  deny  the  railroad 
company  the  right  to  use  the  property."  Pierson  v.  G 
^  W.  Canal  Co.,  2  Disney,  104.  Doane  v.  Treaaurer,  etc., 
Wrights  R,  752.  HaU  v.  Fisher,  9  Barb.,  80.  Gregg  v. 
Wells,  10  Adl.  &  Ellis,  90.  Bigelow  on  Estoppel,  600. 
2  Am.  Lead.  Cas.,  671,  et  seq. 

The  demurrer  should  have  been  overruled  in  the 
court  below;  and,  therefore,  it  is  now  ordered  and  ad- 
judged that  the  demurrer  be  overruled;  and  it  is  further 
ordered,  adjudged,  and  decreed,  that  the   injunction 
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granted  by  the  district  court  be  dissolved,  and  the  pe- 
tition of  the  plaintiff  be  dismissed  with  costs. 

Decreb  accordingly. 


6      27 
17    849 

6      27 

Nebraska.  Oity,  plaintiff  in  ebbob  v.  Lucius  Lamfezn,     3i_  645 

defendant  in  ebbob.  >^  2^1 

1.  Grade  of  Streets  in  Cities.  Damages.  Action  to  recoyer 
damages  alleged  to  have  been  occaBloned  to  a  store  bnilding  by 
reason  of  changing  the  grade  of  the  street  adjoining  thereto.  Un- 
der the  issues  it  was  necessary  for  the  plaintiff  to  show  the  exis- 
tence of  a  prior  grade  with  reference  to  which  the  building  was 
erected.  Held,  that  to  establish  the  existence  of  a  grade  for  a 
street  in  a  city  the  records  and  flies  pertaining  thereto  should  be 
produced ;  that  unless  these  be  shown  to  be  either  lost  or  de- 
stroyed ;  secondary  evidence  will  not  be  received.  Seld^  also, 
that  loose  expressions  made  by  officers  of  the  city  indicating  that 
they  supposed  such  a  grade  to  have  been  established,  are  but 
hearsay,  by  which  the  corporation  is  not  bound. 

9.  ; Where  a  city,  In  the  reasonable  exercise  of 

an  authority  given  by  its  charter,  establishes  a  grade  for  its 
streets,  and  works  them  in  accordance  therewith,  there  being  no 
provision  of  law  for  the  payment  of  damages,  an  action  will  not 
lie. 

Ebbob  from  the  district  court  of  Otoe  county.  Tried 
before  Gantt,  J.,  at  the  March  term  1873.  The  facts 
necessary  to  an  understanding  of  the  points  passed  upon 
by  the  court,  appear  in  the  opinion. 

G.  B.  Scofield  and  Calhoun  cfe  Croxton  for  plaintiffs 
in  error,  in  an  elaborate  brief  containing  cuts  and  pro- 
files of  the  grading,  and  of  the  building  alleged  to  be 
damaged  by  a  change  of  grade,  contended  that  the  proof 
showed  conclusively,  that  prior  to  the  purchase  of  the 
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property  by  Lampkin,  no  grade  had  been  established, 
and  that  none  was  established  until  1869;  that  all  of 
the  testimony  offered  which  tended  to  show  that  a  grade 
had  been  established  prior  to  the  purchase  was  but  mere 
hearsay  and  not  worthy  of  credence.  Oreenv.  Hepbv/m^ 
7  Oranch,  690.  Davis  v  Woody  1  Wheat.,  6.  1  Green- 
leaf  on  Evidence,  128.  That  on  the  other  hand,  all  the 
evidence  offered  on  the  part  of  the  city,  consisting  of 
record^  of  the  city  council,  which  were  excluded  by 
the  court,  showed  that  the  grade  was  not  established 
until  1869,  after  which  the  grading  complained  of  was 
made,  and  the  street  in  front  of  Lampkin's  property  cut 
down  some  three  or  four  feet  But  admitting  a  grade 
had  been  established  prior  to  the  erection  of  the  build- 
ing claimed  to  have  been  damaged  by  the  excavation, 
still  the  city  is  not  liable.  Municipal  corporations  are 
not  liable  to  an  action  for  consequential  damages  to  pri- 
vate property  or  persons  (unless  it  is  given  by  statute) 
where  the  act  complained  of  was  done  by  its  officers  an- 
der  and  pursuant  to  authority  conferred  by  a  valid  act 
of  the  legislature,  and  there  has  been  no  want  of  reason- 
able care  or  skill  in  the  execution  of  the  power,  although 
the  same  act,  if  done  without  legislative  sanction,  would 
be  actionable.  Callenderv.Marshy\l^ic^.y41^.  Roimda 
t^.  Mv/nfordy  2  R.  I.,  154.  Radcliff^%  exsciUorav.Jiay' 
or  ofBrooklyiiy  4  Comst.,  196.    Sprague  v.  Woroestetj 

13  Gray,  193.    Snyder  v.  Roohpori^  6  Ind.,  237. 

It  seems  to  be  well  settled  by  an  overwhelming  num- 
ber of  authorities  that  "  a  municipal  corporation  is  not 
liable  to  property  owners  for  consequential  damages  nec- 
essarily resulting  from  either  establishing  a  gprade  or 
changing  an  established  grade  of  streets,  although  im- 
provements were  made  in  conformity  to  the  first  grade.'' 
Dillon    on  Corporations,  526.     Taylor  v.  St  Zouii^ 

14  Mo.,  20.     Rovey  v.  MayOy  48  Maine,  822. 
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E.F.  Fiwvw,  for  defendant  in  error. 

L  It  seems  to  me,  from  an  examination  of  the  rec- 
ord, that  about  the  only  q&estion  for  this  conrt  to  decide 
is,  whether  a  municipal  corporation  is  absolutely  un- 
fettered in  its  supervision  of  the  streets  of  a  city.  In 
this  case  there  was  evidence  that  a  grade  had  been  estab- 
lished prior  to  1866,  and  no  evidence  whatever  that  a 
change  had  been  legally  made,  and  the  question  is  pre- 
sented to  the  court  in  this  record,  of  whether  the  cor- 
poration can  excavate  and  fill  up  upon  the  streets  at 
pleasure,  without  regard  to  grade  as  established,  without 
being  called  upon  to  respond  in  damages.  The  court 
charged  the  jury  as  follows: 

"I  further  charge  you,  that  if  you  find  from  the  evi- 
dence that  when  the  building  was  erected  by  Bokart 
(Lampkin's  grantor),  there  was  no  grade  established  and 
recognized  by  and  acted  upon  by  the  city  council  as  a 
grade  of  Main  street,  and  that  Bokart  erected  said  build- 
ing without  any  such  grade  being  made  and  fixed  and 
recognized  by  said  city  council,  then  the  plaintiff  cannot 
recover.  Buildings  erected  upon  the  streets  of  a  city 
or  town  with  corporate  powers,  prior  to  any  grade  what- 
ever being  ftiade  and  recognized  by  the  city  authorities, 
are  erected  at  the  risk  of  the  owner,  as  to  the  grade  of 
the  street  which  shall  thereafter  be  established,  without 
any  liability  on  the  part  of  the  corporation." 

And  again,  the  court  charged  the  jury: 

^Fourth.  If  the  jury  believe  from  the  evidence  that 
the  grading  was  done  under,  and  in  pursuance  of  author- 
ity conferred  upon  the  municipal  corporation  of  Nebraska 
City  by  its  charter,  and  there  was  no  want  of  reasonable 
care  or  skill  in  the  execution  of  the  power,  then  this 
corporation  is  not  liable  for  consequential  damages,  and 
the  plaintiff  cannot  recover." 
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This  instruction  was  certainly  very  liberal  for  the  de- 
fendant below,  because  the  court  had  previously  charged 
the  jury  "nor  is  there  any  evidence  in  this  case  that 
the  grade  of  Main  street  has  been  changed,  altered,  and 
established  by  ordinance  of  the  city  council  since  the 
erection  of  said  building." 

The  American  courts  have  very  generally  followed  the 
English  decisions,  which  hold  that  the  municipal  corpor- 
ation can  at  will  alter  and  change  a  grade  previously  es- 
tablished, as  well  as  establish  one  when  none  has  been 
made.  Smith  v,  Washington^  20  How.,  135.  O^Connor 
V.  Pittsburgh,  18  Pa.  St.,  187.  Dillon  on  Mun,  Corp.^ 
Sec.  783,  784,  et  seq.  So  with  the  "Wisconsin  cases.  ,  But 
in  O^Connor  v.  Pittsburgh^  18  Pa.  St.,  supra^  Gibson, 
Ch.  J.,  in  his  opinion,  admits  "  it  is  inequitable  "  to  ex- 
empt the  corporation  from  liability,  though  he  follows 
the  rule  and  cites  English  authorities  to  sustain  him. 
So  in  the  leading  Wisconsin  case  of  Alexander  v.  Mil- 
wavJcee^  16  Wis.,  256,  the  court  say:  *^As  an  priginal 
question  there  is  much  justice  and  equity  in  the  Ohio 
cases; "  and  Paine,  J.,  says:  "  I  should  now,  if  I  felt  at 
liberty  to  regard  the  question  as  a  new  one,  hold  that 
either  the  city  or  state  was  liable  for  such  damages." 
The  moral  injustice  of  the  English  rule  is  admitted  in 
Wisconsin,  and  Smith,  J.,  in  Goodall  v,  Mihoavkee^  6 
Wis.,  32,  approves  the  doctrine  held  in  Ohio. 

But  the  Ohio  rule  is  different,  and  the  rule  in  that 
state  is  admitted  by  courts  holding  the  contrary  view  to 
be  just,  equitable,  and  "  morally  right."  A  municipal 
corporation,  yke  an  individual,  is  liable  for  injuries  re- 
sulting to  the  property  of  others  from  the  acts  of  such 
corporation,  though  acting  within  the  scope  of  its  cor- 
porate authority,  and  without  &ny  circumstances  of  neg- 
ligence or  malice.  Akron  v,  McComhs^  18  Ohio,  229. 
lAUle  Miama  R.  R.  Co.  v.  Martinj  10  W.  L.  J.,  64 
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McCombs  V.  Akron^  15  Ohio,  474.  Crawford  v.  Dela- 
ware, 7  Ohio  St.,  459.  C.  (6  S.  G.  Ave.  St.  E.  Co.  v. 
Cumminsville,  14  Ohio  St.,  646.  Though  it  seems  no 
liability  would  exist  in  case  no  grade  had  been  previoras- 
ly  established.    7  Ohio  St.,  459.     14  Ohio  St.,  646. 

And  in  this  young  state,  where  no  decisions  have  been 
rendered  fixing  corporate  liability,  and  when,  conse- 
quently, the  argument  stare  decisis  has  no  weight,  no 
reason  exists  why  exact  justice  should  not  be  done. 
Scott  V.  Field,  7  Ohio  96.  * 

II.  Taking  the  most  adverse  view  for  defendant  in 
error,  the  instruction  of  the  court  to  the  jury,  in  the  ex- 
tract first  giv^n,  left  all  to  the  jury  as  a  question  oi  fact, 
and  they  were  told  that  if  no  grade  had  been  established 
before  the  building  was  erected,  the  city  would  not  be 
liable;  they  were  also  charged  that  if  the  excavating 
and  grading  had  been  done  under  and  in  pursuance  of 
authority  conferred  by  statute,  no  liability  would  be  in- 
curred by  the  city.  Therefore  the  jury  must  have  found 
from  the  evidence  these  two  facts:  1.  A  grade  had  been 
established  by  the  city  authorities  prior  to  the  erection 
of  the  building;  and  2d.  No  change  of  grade  had  ever 
been  legally  made  subsequently.  The  evidence  warrant- 
ed both  t^hese  findings,  and  they  are  decisive  of  the  case. 

Lake,  Oh.  J. 

The  defendant  in  error  recovered  a  judgment  in  the 
court  below  against  the  plaintiff^  in  error  for  the  sum  of 
$701.29  Jamages,  alleged  to  have  been  occasioned  by 
changing  the  grade  of  the  street  adjoining  his  lot,  and 
working  the  same  in  conformity  therewith,  by  which  a 
valuable  store  building  was  rendered  less  accessible,  and 
somewhat  less  valuable  for  business  purposes  than  before.  . 

There  was  no  complaint  of  any  direct  encroachment 
upcm  the  lot  or  property  in  question,  but  the  damages 
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were  the  result,  entirely,  of  lowering  the  street  some 
three  or  four  feet  below  what  it  was  when  the  building 
was  erected. 

The  answer  of  the  city  denied  that  the  grade  of  the 
street  was  changed,  but  alleged  substantially,  that  up  to 
the  time  of  the  acts  complained  of  no  grade  for  this 
street  had  ever  been  established,  and  that  this  was  but 
the  lawful  exercise  of  a  power  conferred  upon  the  city 
council  for  which  the  corporation  was  not  liable. 

According  to  the  theory  of  the  case  then,  as  made  by 
the  petition,  even  conceding  the  city  would  be  liable  for 
damages  caused  by  changing  a  grade  once  established, 
in  order  to  have  justified  a  recovery,  it  was'  necessary  to 
show  the  existence  of  a  grade  at  the  time  the  improve- 
ments were  put  upon  the  lots.  On  this  point,  however, 
there  is  a  total  want  of  legal  proof.  It  is  true  that  cer- 
tain loose  expressions  made  from  time  to  time  by  certain 
officers  of  the  city  government  would  seem  to  indicate 
that  they  supposed  such  a  grade  had  been  made,  but 
these  cannot  be  dignified  by  the  name  of  evidence;  they 
are  hearsay  merely,  by  which  the  city  cannot  be  bound. 

To  establish  the  existence  of  a  grade  for  a  street  in  a 
city,  the  records  and  files  pertaining  thereto  should  be 
produced.  Unless  these  be  shown  to  be  either  lost  or 
destroyed,  secondary  evidence  will  not  be  received.  This 
was  a  vital  point  in  the  plaintifi^'s  case,  and  the  failure 
of  proof  to  sustain  it  requires  a  reversal  of  the  judgment 

As  to  the  liability  of  a  municipal  corporation  for  in- 
juries to  adjoining  property  caused  by  the  grading  of  its 
streets,  while  there  is  some  confiict  in  the  authorities, 
the  decided  preponderance  seems  to  be  in  favor  of  the 
rule  that,  when  the  corporation,  in  the  reasonable  exer- 
cise of  an  authority  given  by  its  charter,  establishes  a 
grade  for  its  streets,  and  works  them  in  accordance  there- 
with, there  being  no  provision  in  the  charter  or  law  for 
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the  payment  of  damages,  an  action  will  not  lie.  In 
BQch  case  the  damages  resulting  to  an  adjoining  propri- 
etor belong  to  that  nnmerons  class  of  injuries  to  which 
the  citizen  is  necessarily  subjected  for  the  public  good, 
and  fall  within  the  operation  of  the  rule  damnum 
absque  mjuria. 

The  judgment  of  the  district  court  must  be  reversed, 
and  a  new  trial  awarded. 

Revkbi^d  and  bemanded. 


Henkt  O.  Jones,  appellee,  v.  Elizabeth  Davis,  appel- 
lant. 

1.  Constitutional  Law :  Jitdigial  salb.  The  act  of  the  leglsla- 
tare  of  February  19,  1875,  providing  "  for  the  more  equitable  ap^ 
praisement  of  reai  property  under  judicial  sale,**  is  not  repug- 
nant to  that  provision  of  the  constitution,  of  18^7,  which  declared 
that  **  no  law  shall  be  revised  or  amended  unless  the  new  act  con- 
tains the  entire  act  revised,  and  the  sections  amended,"  it  being 
a  complete  law  of  itself,  covering  the  whole  subject  of  the  ap- 
praisement of  property  for  that  purpose.  , 


3.  : :  Neither  is  it  repugnant  to  the  constitutional  pro- 
vision which  prohibits  the  passage  of  any  law  impairing  the  ob- 
ligation of  contracts,  inasmuch  as  it  merely  changes  the  remedy 
or  mode  of  enforcing  the  contract,  which  is  clearly  within  the 
control  of  the  legislature. 

Appeal  from  Douglas  county.  Tried  below  before 
Savagb,  J.     The  facts  appear  in  the  opinion. 

0.  W.  Ambrose^  for  appellant. 

1.  This  act  clearly  falls  within  the  decision  of  the 
court,  in  SmaiU  v.  White^  4  Neb.,  353,  and  is  unconsti- 
tutional in  that  regard. 
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II.  The  contract  was  made,  and  suit  prosecuted  to 
final  decree  prior  to  the  passage  of  the  act  of  February 
19th,  1875,  and  the  act  in  question  is  obnoxious  to  the 
provisions  of  the  constitution  of  this  state,  section 
twelve,  article  I,  as  well  &s  the  provision  of  section  ten, 
article  I,  of  the  constitution  of  the  United  States,  in 
that  it  impairs  the  obligation  of  the  contract. 

At  the  time  of  making  the  contract,  the  law  allowed 
sales  of  this  character  to  be  had  for  two-thirds  of  the 
appraised  value.  This  law  was  a  part  of  the  contract. 
The  decree  directed  the  land  to  be  appraised,  advertised, 
and  sold,  as  directed  by  law. 

At  the  time  of  the  sale,  the  law  allowed  all  liens  and 
incumbrances  to  be  deducted  from  the  appraised  value, 
and  the  sale  to  take  place  for  two-thirds  of  the  remain- 
ing sum. 

Contracts  designed  to  be  protected  by  the  provision  of 
the  constitution  here  invoked,  are  ^^  contracts  by  which 
perfect  rights— certain  definite,  fixed,  private  rights  of 
property — are  vested,"  as  distinguished  from  rights 
growing  out  of  measures  adopted  by  the  body -politic  for 
the  benefit  of  all.     Butler  v.  Penn,  10  Howard,  416. 

All  private  contracts,  in  the  ordinary  legal  applica. 
tion  of  that  phrase,  are  understood  to  be  embraced  with- 
in the  terms  of  this  provision,  and  statutes  giving  mort- 
gagors and  owners  and  judgment  debtors  additional  and 
new  power  and  opportunities  for  redeeming  property 
sold  on  foreclosure  or  execution,  are  declared  void  in 
their  application  to  existing  contracts.  Thome  v.  San 
Francisco^  4  Cal.,  127.  Scohey  v.  Chibson^  17  Ind.,  672. 
Iglehart  v.  Wolfin^  20  Ind.,  32.  Oreenjield  v.  Dorris^ 
1  Sneed,  (Tenn.),  548.  Oatman.  v.  Bond,  15  Wis.,  20. 
CargUl  1).  Power^  1  Mich.,  369.  Ashuelot  R,  R.  v.  EU 
liotty  62  N.  H.,  387.  Blackwood  v.  Vanvleet,  11  Mich.^ 
252.     Bronson  v,  Kinzie^  1  Howard,  315.     MoCracken 
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V,  Baywardy  2  Id.,  608.  Ourren  v.  Arkansas,  15  Id., 
304,  319.  Baily  v.  Gentry  and  wife^  1  Mo.,  164. 
Bumgardner  v.  Circuit  Courts  4  Mo.,  50.  Harrison  v. 
Stipp,  8  Blackf.,  455.  Stevens  v,  Andrews,  31  Mo.,  205. 
Rawley  v.  Hooker^  21  Ind.,  144. 

Brown  <&  Thurston,  for  appellee,  cited  Cooley's  Con. 
Lim.,  287.  SaUerlee  v.  MaUhewson,  2  Peters,  380. 
Jackson  v.  Lamphire,  3  Peters,  280.  Stocking  v.  Hunt, 
3  Denio,  274.  Moore  v.  Oould,  UN.  T.,  281.  Vwn 
Rennsselayr  v.  Snyder,  13  N.  Y.,  299.  Conkey  v.  Ha/rt, 
14  N.  T.,  22.  Thayer  v.  Seavey,  11  M^ine,  284.  Ori- 
ental Bank  v,  Freese,  18  Maine,  109.  Holloway  v. 
Sherman,  12  Iowa,  282.  McCormick  v.  Rusch,  15  Iowa, 
137.  James  v.  Stull,  9  Barb.,  482.  Howa/rd  v.  Ken- 
tucky, €tc..  Ins,  Co.,  13  B.  Mon.,  285.  Read  v.  Framk- 
fort  Bank,  23  Maine,  318.  HoVmes  v,  I/insing,  3  John. 
Cases,  74.  Evans  v.  Montgomery,  4  W.  &  S.  (Penn.), 
218.     Chadwick  v.  Moore,  8  Id.,  459. 

The  law  under  consideration  only  affects  the  manner 
of  procedure;  it  leaves  a  substantial  and  adequate  rem-' 
edy ;  it  takes  away  no  substantial  right  of  the  debtor. 
We  believe  it  is  impossible  to  say  that  by  the  change  of 
the  law,  the  remedy  is  so  far  taken  away,  or  tlie  protec- 
tion of  the  debtor  is  so  far  removed,  as  to  palpably  and 
materially  impair  the  obligation  of  the  contract. 

Unless  the  court  can  so  say,  under  the  authorities 
cited,  it  must  permit  the  law  to  stand. 

Lake,  Ch.  J. 

This  i^  an  appeal  from  an  order  confirming  a  sale  of 
real  estate  by  a  sheriff  under  a  decree  of  foreclosure,  and 
the  only  questions  presented  relate  to  the  constitution- 
ality of  the  act  of  the  legislature  of  1875,  which  provides 
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"  for  the  more  equitable  appraisement  of  real  property 
under  judicial  sale." 

It  seems  to  have  been  supposed  by  counsel  for  the 
appellant  that  this  act  is  open  to  the  same  objection 
which  we  found  in  Smails  v.  White^  4:  Neb.,  353,  to  the 
act  then  under  review.  It  is  clear,  however,  that  it  is 
not.  This  act  is  of  itself  a  complete  law,  covering  the 
whole  subject  of  the  appraisal  of  real  property  exposed 
to  jiidicial  sale;  and  it  in  express  terms  repeals  those 
provisions  of  the  statute  under  which  appraisements 
were  formerly  made,  so  that  uqw  it  is  only  necessary  to 
look  to  this  particular  act  to  know  what  is  required  to 
constitute  a  valid  appraisement. 

It  was  expressly  declared  in  Smails  v.  Whits  that  leg- 
islation of  this  character  was  unobjectionable  and  was 
not  within  the  mischief  designed  to  be  remedied,  nor  re- 
pugnant to  the  constitutional  provision  which  declares 
that  ^'no  law  shall  be  revised  or  amended  unless  the  new 
act  contains  the  entire  act  revised  and  the  sections 
amended,"  etc.  We  must  hold  therefore  that  this  ob- 
jection cannot  be  maintained. 

But  it  is  further  contended  that  the  act  in  question 
violates  both  the  constitution  of  this  state  and  the  con- 
stitution of  the  United  States  in  this,  that  it  has  the  effect 
to  impair  the  obligation  of  the  contract.  It  is  true  that 
the  act  was  passed  after  the  execution  of  the  mortgage; 
and  it  is  also  true  that  it  materially  changes  the  mode 
of  ascertaining  the  value  of  the  property  prior  to  its 
sale.  Under  the  law  as  it  jstood  when  the  contract  was 
executed  the  appraisement  was  required  to  be  made  re- 
gardless of  any  incumbrances  that  might  be  resting  upon 
it,  and  the  sale  must  have  been  for  at  least  two-thirds  of 
the  value  of  the  property  thus  ascertained,  while  now, 
the  sheriff  is  directed  to  ascertain  all  incumbrances  of 
record,  and,  after  deducting  them,  to  return  the  remain- 
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der  as  the  real  value  for  the  purposes  of  the  sale.  This 
we  regard  as  in  no  sense  impairing  the  obligation  of  the 
contract,  but  merely  as  a  change  of  the  remedy  or  mode 
of  enforcing  the  contract,  which  is  clearly  within  the 
control  of  the  legislature.  Morse  v.  Oould^  1  Kern.,  28 1. 
Von  BauTnhach  v.  Bddsy  9  Wis.,  559.  Walter  v.  Ba- 
con^ 8  Mass.,  468. 

For  these  reasons  the  order  of  the  district  court  con- 
firming the  sale  must  be  affirmed. 

Affirmed. 


The    Atofison  &  Nebraska  B.  R.  Co.,  plaintiff  in 

ERROR,  v.  EmELINB  BaTT,  DEFENDANT  IN  ERROR. 

1.  ConBtitutional  Law :  LEGisLATiyx  poweb.  The  legislaUye 
authority  cannot  reach  the  life,  liberty,  and  property  of  Uie  indi- 
vidnal,  except  when  he  is  conyicted  of  crime,  or  when  the  saeri* 
fice  of  his  property  is  demanded  by  a  Just  regard  for  the  public 
welfare. 

2. : .    The  rights  of  every  indiyidual  must  stand 

or  fall  by  the  same  general  law  that  governs  every  member  of  the 
body  politic  in  the  land,  under  similar  circumstances,  and  there- 
fore a  partial  law  which  proposes  to  affect  or  destroy  the  rights 
of  pardcular  persons,  or  a  particular  class  of  persons,  is  not  the 
law  of  the  land. 

8.    ^  :    coNSTBacTiON  of  statute.    That  part  of  the  statute 

of  June  22, 1867,  which  gives  to  the  owner  of  live  stock  "•  double 
the  value  '*  of  his  property  accidentally  injured  or  destroyed  oo 
a  railroad  track  is  void. 
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Action  to  recover  under  section  ten,  Gten.  Stat.,  201, 
double  the  value  of  certain  hogs  of  Emeline  Baty,  killed 
by  the  cars  of  the  Atchison  &  Nebraska  R.  R.  Co.  Ver- 
dict and  judgment  below  in  favor  of  said  Emeline  Baty, 
and  the  railroad  company  bring  the  cause  here  by  peti- 
tion in  error. 
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S.  B.  Oaleyy  for  plaintiff  in  error. 

The  judgment  of  the  district  court  rendered  in  this 
cause  ought  to  be  reversed,  for  the  reason  that  the  stat- 
ute allowing  the  owner  of  animals  killed  or  injured  upon 
a  railroad  track  to  recover  double  the  value  thereof 
upon  failure  of  the  company  to  pay  the  value  claimed 
within  thirty  days  after  notice,  is  unconstitutional  and 
void.  See  section  two  of  an  act,  entitled  ^'  An  act  to  de- 
fine the  duties  and  liabilities  of  railroad  companies," 
page  201  of  the  General  Statutes  of  Nebraska.  The 
constitutional  provision  with  which  this  section  is 
deeaied  to  be  in  conflict,  is  found  under  the  title  of 
'^Education,"  and  reads  as  follows: 

'^Seo.  6.  All  fines,  penalties,  and  license  moneys 
arising  under  the  general  laws  of  the  state  shall  belong 
and  be  paid  over  to  the  counties  respectively  where  the 
same  may  be  levied  or  imposed;  and  all  fines,  penalties, 
and  license  moneys  arising  under  the  rules,  by-laws,  or 
ordinances  of  cities,  villages,  towns,  precincts,  or  other 
municipal  subdivisions  less  than  a  county,  shall  belong 
and  be  paid  over  to  the  same  respectively.  All  such 
fines,  penalties,  and  license  moneys  shall  be  appropria- 
ted exclusively  to  the  use  and  support  of  common  schools 
in  the  respective  subdivisions  where  the  same  may 
accrue." 

The  excess  over  the  actual  value  of  the  animal  injured 
or  killed  in  cases  like  this  is  a  penalty  ^'  imposed  by 
legislative  power  for  the  purpose  of  punishment."  Bay 
6%  (&  E.  Sag.  R.  B.  Co.  v.  Awtin,  21  Mich.,  410. 

There  is  no  principle  upon  which  the  legislature  can 
be  justified  in  declaring  that,  because  a  railroad  company 
fails  to  pay  the  value  of  an  animal  killed  or  injured  on  a 
railroad  track  within  thirty  days  after  notice,  the  com- 
pany shall  therefore  pay  double  the  v^alue,  either  to 
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the  owuer  or  the  school  fand.  The  penalty  is  not  im- 
posed for  failing  to  fenlBe  the  road,  nor  for  killing  or  in- 
juring the  animal,  because  the  road  was  not  fenced;  nor 
because  the  killing  or  injury  was  negligent,  willful,  or 
malicious,  but  simply  because  the  company  fails  to  pay 
within  thirty  days  after  notice.  Such  an  act  is  not  within 
l^slative  power.  It  is  an  attempt  to  exercise  an  arbi- 
trary power,  making  a  rule  regulating  the  payment  of 
debts  by  railroad  companies  different  from  that  pre- 
scribed for  the  payment  of  debts  by  others.  Class  legis- 
lation and  special  rules  of  government  are  repugnant  to 
our  constitution.  All  laws  regulating  the  collection  of 
debts  should  be  general  in  their  nature  and  application. 
Walleyes  heirs  v.  Kennedy^  2  Terg.,  564.  Ckwley  Const. 
Lini.,  892,  393. 

Again,  this  is  a  species  of  legislation  which  seeks  to 
take  private  property  for  private  use,  which  is  forbidden 
by  all  governments  whether  written  in  their  constitu- 
tions or  not.  The  learned  judge  in  the  Michigan  case 
above  cited  says,  that  '^  the  power  to  multiply  the  sum 
of  the  whole  damages  by  two,  implies  the  power  to  mul- 
tiply it  by  a  hundred,  and  the  excess,  be  it  more  or  less, 
is  so  much  beyond  all  the  damages  taken  from  one  party 
and  given  to  another." 

It  is  a  fundamental  right  retained  by  the  people  as 
much  so  as  though  it  had  been  expressed  in  our  consti- 
tution that  the  private  property  of  one  person  cannot  be 
taken  by  the  legislature  and  given  to  another  under  any 
pretense  other  than  that  it  is  for  the  public  use,  and 
then  only  upon  giving  just  compensation.  Cooley's 
Const.  Lim.,  176.     People  v.  Morris^  18  Wend,,  828. 

S.  P.  Davidson^  for  defendant  in  error,  cited  Tredvxiy 
.V,  Ths  S.  C.  &  St.  P.  B.  B.y  43  Iowa,  827. 
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Gantt,  J. 

In  this  cause  one  question  only  is  raised  for  determin- 
ation by  this  court,  and  that  is,  whether  that  part  of  the 
statute  of  June  22d,  1867,  which  gives  to  the  owner  of 
live  stock  "double  the  value  of  his  property  injured, 
killed,  or  destroyed"  on  a  railroad  track,  in  case  the 
same  is  not  paid  within  thirty  days  after  demand  there- 
for is  made  upon  the  company,  is  "  the  law  of  the  land." 
This  question  is  one  of  importance.  It  involves  an  in- 
quiry into  the  individual  rights  of  property — the  inquiry 
whether  the  title  to  the  same  can  be  divested  without 
the  assent  of  the  owner,  and  the  question  of  legislative 
power  over  such  property.  The  term  right  in  civil 
society  is  defined  to  mean  that  which  a  man  is  entitled 
to  have,  or  to  do,  or  to  receive  from  others  within  the 
limits  prescribed  by  law. 

But  what  is  the  law  in  regard  to  private  property? 
In  a  historical  examination  of  the  question  we  find  that 
man  in  the  rudest  state  of  nature  was  not  without  some 
notions  of  exclusive  property,  and  that  jurists  in  every 
age,  as  civilization  advanced,  have  maintained  that  what 
a  man  has  obtained  by  the  honest  exertion  of  his  own 
mind,  or  his  own  hand,  is  by  natural  right  his  own  prop- 
erty. Indeed,  it  may  be  said,  that  the  protection  of  this 
right  is  the  main  security  to  the  enjoyment  of  life. 

Burlamaqui  (Politic  c.  3,  §15)  defines  natural  liberty 
as  "  the  right  which  nature  gives  to  all  mankind  of  dis- 
posing of  their  persons  and  property  after  the  manner 
they  may  judge  most  consonant  to  their  happiness,  on 
condition  of  their  acting  within  the  limits  of  ohe  law 
of  nature,  and  so  as  not  to  interfere  with  an  equal  exer- 
cise of  the  same  rights  by  other  men; "  and  therefore  it 
has  been  justly  said,  that  "absolute  rights  of  individuals 
may  be  resolved  into  the  right  of  personal  security — the 
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right  of  personal  liberty — and  the  right  to  acquire  and 
enjoy  property.  These  rights  have  been  justly  considered 
and  frequently  declared  by  the  people  of  this  country  to 
be  natural,  inherent,  and  unalienable."  Potter's  Dwar- 
ris,  ch.  13.  p.  429. 

Cooley  (Con.  Lim.,  358)  says,  that  "the  right  of  pri- 
vate property  is  a  sacred  right,"  not  introduced  as  the 
result  of  concessions,  constitutional  comp^acts,  etc.,  but  it 
is  a  fundamental  law. 

Then  if  experience  can  be  taken  as  the  guide,  and  ex- 
pediency as  the  test,  in  solving  the  problem'  of  govern- 
ment, it  may  be  laid  down  as  an  axiom,  that  in  every 
advanced  step  of  mankind  from  the  rudest  state  of  nature 
to  the  more  polished  and  refined  civilization,  the  one 
leading  purpose  of  the  functions  of  government,  as  ap- 
plied in  each  step  to  a  higher  civilization,  was  to  secure, 
in  greater  degree,  the  natural  rights  of  each  individual 
in  the  social  compact;  and,  therefore,  in  all  the  changes 
of  government,  whether  by  constitution  or  otherwise, 
this  ancient  law  of  individual  right  was  the  sacred  shield 
of  protection  to  life,  liberty,  and  property.  It  is  a  funda- 
mental principle  lying  beneath  and  behind  all  edicts, 
constitutions,  and  statutory  law,  and  has  become  an  es- 
tablished maxim  in  the  doctrine  of  the  common  law. 
Webster  says  that  "written  constitutions  sanctify  and 
confirm  great  principles,  but  the  latter  are  prior  in  ex- 
istence to  the  former."  2  Webster's  Works,  392.  Hence, 
it  may  be  said  with  great  propriety,  that  a  constitution 
"measures  the  powers  of  the  rulers,  but  it  does  not 
measure  the  rights  of  the  governed ; "  that  it  is  not  the 
origin  of  rights,  nor  the  fountain  of  law — but  it  is  the 
"framework  of  the  political  government,  and  necessarily 
based  upon  the  pre-existing  condition  of  laws,  riglits, 
habits,  and  modes  of  thought."  Cooley  Con.  Lim.,  37. 
The  People  v.  Hurlhut,  24  Mfch.,  107. 
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The  design  of  the  constitutioa,  then,  is  to  protect  the 
absolute  rights  of  individnals,  as  well  as  to  establish  the 
framework  of  the  political  government,  and  define  its 
limitations — wherefore  it  is  called  the  supreme  law  of 
the  land.  It  is,  nevertheless,  true  that  under  the  police 
regulations  of  civil  society,  property  may  be  regulated 
so  as  to  protect  others  from  injury  in  the  use  of  it. 
The  maxim  is,  ^  yieretuo  ub  alienum  non  ImtaSy  and 
therefore  however  absolute  and  unqualified  may  be  the 
title  of  the  owner  of  private  property,  he  holds  it  under 
the  implied  liability  that  his  use  of  it  shall  not  be  in- 
jurious to  others,  nor  to  the  rights  of  the  community;  but 
this  does  not  infringe  the  right  of  or  title  to  property. 

This  common  law  right  of  property  is  secured  by  our 
constitution.  It  declares  that  ^^  no  person  shall  be  de- 
prived of  life,  liberty,  or  property,  without  due  process 
of  law."  The  terms  "  due  process  of  law  "  and  "  the 
law  of  the  land  " — one  or  the  other  of  which  is  found 
in  all  constitutions  of  the  states — are  said  to  mean  the 
same  thing;  and  it  is  quite  clear  that  they  are  indiffer- 
ently used  in  constitutions  for  the  same  purpose.  They 
are  said  to  refer  to  a  pre-existing  rule  of  conduct,  and  4^- 
signed  to  exclude  arbitrary  power  from  every  branch  of 
the  government.  State  v.  Doherty^  60  Me.,  609.  Norman 
V.  Ueisty  5  W.and  8.,  171.  The  State  v.  SimonSj  2  Spears, 
767.  Hence,  these  terms  do  not  mean  merely  a  legislative 
enactment;  for,  *^  if  they  did,  every  restriction  upon  the 
legislative  authority  would  be  at  once  abrogated.  For 
what  more  can  the  citizen  suffer  than  to  be  taken,  im- 
prisoned, disseized  of  his  freehold,  liberties  and  privil- 
eges; be  outlawed,  exiled,  and  destroyed;  and  be  de- 
prived of  his  property^  his  liberty,  and  his  life,  without 
crime.  Yet  all  this  he  may  suffer,  if  an  act  of  the  as- 
sembly, simply  denouncing  these  penalties  npon  particu- 
lar  persons,  or   a   particular   class    of    persons   be  in 
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itself  the  law  of  the  land  within  the  sense  of  the 
constitutioti.''  Soke  v.  ffendersoriy  2  Dev.,  15.  Web- 
ster interpi^ts  these  terms  to  mean  ^^  that  every  citizen 
shall  hold  life,  liberty,  property,  and  immunities  under 
the  protection  of  the  general  nUes  wh^ch  govern  so- 
ciety. Everything  which  may  pass  under  the  tbrm  of 
an  enactment  is  not  therefore  to  be  considered  as  the 
law  of  the  land;"  and  he  says,  if  this  were  so,  "  acts  di- 
rectly transferring  one  man's  estate  to  another,  legisla- 
tive judgments,  decrees  and  forfeitures  in  every  possible 
form  would  be  the  law  of  the  land.  There  would  be  no 
general  permanent  law  for  the  courts  to  administer,  or 
even  to  liye  under.  The  administration  of  justice  would 
be  an  empty  form — an  idle  ceremony.  Judges  would 
sit  to  execute  legislative  judgments  and  decrees,  and  not 
to  declare  the  law,  or  administer  the  justice  of  the  conn- 
try."  6  Webster's  Works,  487.  State  v.  Doh&riy,  60 
Ma,  609.  Jamee^  Heirs  v.  Perry ^  11  Mass.,  404.  Lam^  v, 
Dorma/n^  8  Scam.,  240-1.  Commonwealth  v.  Bryne^  20 
Gratt.,  166.  Ba/nJc  of  Columbia  v.  OJceLey^  4  Wheat,  243. 
It  iS)  however,  true  that,  subject  to  the  qualified  neg- 
ative of  the  governor,  the  legislature  possesses  all  the 
legislative  power  of  the  state;  but  as  it  is  said  in  Tojy- 
lor  V.  Porter  J  4  Hill,  144,  "  under  our  system  of  govern- 
ment the  legislature  is  not  supreme.  It  is  only  one  of 
the  organs  of  absolute  sovereignty  which  resides  in  the 
whole  body  of  the  people,"  and,  therefore,  as  the  "  secu- 
rity of  life,  liberty,  and  property  lay  at  the  foundation 
of  the  civil  compact,  to  say  that  the  grant  of  legislative 
power  included  the  right  to  attack  private  property 
would  be  equivalent  to  saying  that  the  people  had  dele- 
gated to  their  servants  the  power  df  defeating  one  of 
the  great  ends  for  which  government  was  established." 
Smith's  Const.  Law,  484.  This  one  great  en  d  of  govern- 
ment is  the  protection  of  the  absolute  right  of  iudivid- 
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nalB — the  life,  libertj,  and  property  of  each  citizen  of 
the  state.  ' 

Now,  from  a  review  of  the  law  iii  respect  to  pri- 
vate property  and  the  limitations  of  the  constitution, 
it  seems  clear,  that  when  a  legislative  act  interferes 
with  the  title  to  the  property  of  the  citizen,  or  with  his 
enjoyment  and  disposal  of  such  property,  and  such  act 
is  called  in  question  as  unconstitutional  and  void,  its 
authority  and  binding  force  must  be  tested  by  the  fun- 
damental principles  in  respect  to  the  rights  of  private 
property,  the  constitutional  limitations  and  the  maxims 
of  the  common  law,  which  constitute  the  basis  of  our 
system  of  laws;  and  it  also  seems  clear  that,  from  the 
earliest  history  of  civil  society,  down  through  all  ages, 
one  of  the  leading  functions  of  government  has  been  to 
protect  life,  liberty,  and  private  property  of  the  individ- 
ual as  sacred.     Then,  upon  what  principles  or  theory  can 
these  absolute  rights  of  individuals  be  infringed  or  af- 
fected by  legislative  act,  or  the  title  to  private  property  be 
divested  and  be  appropriated  by  the  government  without 
the  assent  of  the  owner?"     The  answer  to  the  question 
is  that,  when  demanded  by  the  public  exigencies,  pri- 
vate property  may  be  taken,  either  by  right  of  eminent 
domain  or  by  way  of  taxation,  and  this  modification  of 
the  law  of  natural  right  becomes  an  absolute  necessity 
in  the  maintenance  and  administration  of  the  govern- 
ment; but  in  exchange  for  this  sacrifice  of  property,  the 
individual  receives  the  protection  and  security  guaran- 
teed to  him  by  the  government;  and  when  property  is 
taken  by  right  of  eminent  domain,  it  is  said  to  be  '^  a 
universal  and  permanent  proposition  in  every  well-reg- 
ulated and  properly  administered  government,  whether 
embodied  in  a  constitution  or  not,  that  private  pro])erty 
cannot  be  taken  for  strictly  private  purposes  at  all,  nor 
for  public  without  just  compensation."     The  People  v. 
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MorriSj  13  Wend.,  828.  And,  a^in,'  in  the  adminis 
tration  of  criminal  jurisprudence,  the  government  takes 
private  property  by  way  of  fine  or  forfeiture,  upon  the 
conviction  of  certain  crimes,  and  this  exception  to  the 
general  rule  seems  to  rest  rather  upon  the  principle  that 
the  penalty  which  must  otherwise  have  fallen  upon  the 
person  is  redeemed  or  ransomed  by  this  pecuniary  fine, 
according  to  the  ancient  maxim,  qui  mm  hdbet  m  CBre 
hi/d  in  corpore^  and   therefore  in  the  superior  courts 

of  England  fines  were  frequently  denominated  ransoms. 
Broom  and  Hadley^s  Com.^  680. 

The  above  seems  to  be  the  only  instances  in  which 
the  government  justly  has  the  right  to  divest  title  to 
the  property  of  the  citizen,  and  therefore  it  may  be 
stated  as  an  established  maxim  in  the  polity  of  the  state, 
that  the  legislative  authority  cannot  reach  the  life,  lib- 
erty, or  property  of  the  individual,  except  when  he  is 
convicted  of  crime,  or  when  the  sacrifice  of  his  prop- 
erty is  demanded  by  a  just  regard  of  the  public  welfare. 
Taylor  v.  Porter^  4  Hill,  745.  WiJJcmaorh  v.  Lelcmdy  2 
Peters,  658. 

Again,  it  seems  clear  that  the  statute  in  question  is 
incompatible  with  another  provision  of  the  constitution. 
It  will  not  be  pretended  that  the  act  was  intended  to 
define  a  statutory  criminal  offense.  Still,  it  is  impossi- 
ble to  ree^ard  the  excess  beyond  the  value  of  the  prop- 
erty in  any  other  light  than  a  penalty,  not  resting  in 
contract,  but  a  penalty  or  fine  for  the  purpose  of  pun- 
ishment; but  this  penalty  or  fine  is  by  the  statute  given 
to  the  party  claiming  damage  for  the  accidental  loss  of 
his  property,  and  hence  the  act  must  come  in  conflict 
with  that  provision  of  the  constitution  which  declares 
that  "all  fines  and  penalties,"  etc.,  "shall  be  appropri- 
ated exclusively  to  the  use  and  support  of  common 
schools." 
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The  Btatate  seems  to  be  obnoxious  to  another  just  cale 
in  the  administrative  policy  of  the  government.  It  maj 
be  considered  a  well-settled  rule  in  respect  to  the  oper- 
ation of  the  laws,  that  corporate  companies  and  natural 
persons  are  placed  precisely  upon  the  same  ground;  and 
"  this  is  the  true  ground,  and  the  only  one  upon  which 
equal  rights  and  just  liabilities  and  duties  can  be  fairly 
based."  Now  the  statute  in  question  is  partial.  It 
applies  to  one  class  only;  but  it  is  said  that  the  law- 
makers '^are  to  govern  by  promulgated,  established 
laws,  not  to  be  varied  in  particular  cases,  but  to  have 
one  rule  for  the  rich  and  poor,  for  the  favorite  at  court 
and  the  countryman  at  plough,"  and  thi^  rule  is  said 
to  be  "  a  maxim  in  constitutional  law,  and  by  it  we  may 
test  the  authority  and  binding  force  of  legislative  enact- 
ments." Cooley  Const.  Lim.,  892.  In  Walleyes  Heira 
V,  KennedAj^  2  Terg.,  554,  it  is  held  that  "  the  rights 
of  every  individual  must  stand  or  fall  by  the  same  rule 
or  law  that  governs  every  member  of  the  body  politic, 
or  land,  under  similar  circumstances;  and  every  pri- 
vate or  partial  law  which  directly  proposes  to  destroy 
or  affect  individual  rights,  or  does  the  same  thing  by 
affording  remedies  leading  to  similar  consequences,  is 
unconstitutional  and  void."  Hence,  '^that  is  not  legis- 
lation which  prescribes  a  rule  contrary  to  the  general 
law,  and  orders  it  to  be  enforced.  Such  power  assimi- 
lates itself  more  closely  to  despotic  rule  than  any  other 
attribute  of  government."  Ervine^B  Appeal^  16  Pa. 
St.,  266. 

If,  however,  the  legislature  has  authority  by  enact- 
ment to  declare  that,  for  an  injury  of  the  kind  in  ques- 
tion the  injured  party  shall  be  entitled  to  receive  '' dou- 
ble the  value  "  of  the  property  injured,  then,  does  not 
the  authority  imply  the  power  in  the  legislature  to  make 
it  a  hundred  times  the  value  of  the  property;  and  the 
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excess  beyond  the  damages  sustained,  whatever  it  may 
be,  is  so  much  property  taken  from  one  person  and  given 
to  another.  If  this  legislative  power  exists  in  respect 
to  the  case  under  consideration,  why  shall  it  not  on  the 
same  principle  apply  to  simple  debt,  and  therefore,  if 
upon  demand  by  the  creditor  the  debtor  fails  to  pay 
within  a  certain  time,  he  may  by  legislative  decree  be 
compelled  to  pay  dSuble,  treble,  or  a  hnndred  times  the 
amount  of  the  debt,  according  as  the  legislature  may 
decree  by  legislative  enactment.  And  whatever  the 
object  of  snch  legislation  may  be,  it  eventuates  in  a  de- 
cree taking  property  from  one  man  and  giving  it  to 
another;  but  such  legislation  is  repugnant  to  the  funda- 
mental principles  of  individual  rights,  the  maxims  of 
the  common  law,  and  the  constitutional  limitations,  and 
therefore  it  cannot  be  "  the  law  of  the  land."  Bay 
City  cmd  Sag,  JR.  R,  Co,  v,  Austin,  21  Mich.,  401. 
Lewis  V,  Webby  3  Greenleaf,  326,  330.  Holden  v.  James. 
11  Mass.,  896.    James  v.  Reynolds,  2  Texas,  251. 

It  may  be  observed  in  conclusion  that,  although  the 
inquiry  whether  a  legislative  act  is  unconstitutional  as- 
sumes an  importance  from  the  fact  that  it  is  not  only  a 
matter  of  delicacy,  but  also  because  it  is  an  inquiry  into 
the  boundary  lines  of  the  power  given  to  a  separate  de- 
partment of  the  government,  yet,  "where  it  is  clear 
that  the  legislature  has  transcended  its  authority,  it  is 
imperatively  required  of  the  courts"  to  maintain  the 
paramount  authority  of  law;  and  after  a  careful  investi- 
gation of  the  question  involved  in  the  inquiry  first  pro- 
pounded, it  seems  clear  that  the  statute  in  question 
is  repugnant  to  the  fundamental  principles  in  respect  to 
individual  rights,  the  limitations  and  guarantees  of  the 
constitution,  and  the  maxims  of  the  common  law,  and 
therefore  the  judgment  of  the  court  below  must  be  re- 
versed, and  the  cause  remanded  for  a  new  trial. 

Keversed  and  bemakded. 
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7  26ol  The  Fremont  Buildino  Association  v.  John  E.  Sher- 
*« — jg     WIN,  County  Treasurer  of  Dodge  County,  Nebraska. 

1.  Precinct  Bonds.  Precinct  bonds  may  be  issued  to  aid  m 
building  a  public  wagon  bridge  across  the  Platte  river,  that  being 
a  worl^  of  internal  improyement 

2.    :  TOLL  BBiDGE.    Where  the  vote  is  regular  in  all  other 

respects,  it  is  not  a  valid  objection  to  th|  bonds  issued  in  pursu- 
ance thereof  that  the  proposition  contained  a  provision  for  col- 
lecting tolls  from  persons  crossing  the  bridge— especially  after 
the  bonds  have  passed  into  the  hands  of  innocent  purchasers. 

3.  Internal  Improvements:  propositions  vonNG  aid  to. 
In  voting  aid  to  works  of  internal  improvement,  it  is  not  neces- 
sary that  the  proposition  shall  contain  a  provision  for  the  levy 
of  a  tax  to  pay  the  principal  of  the  l^nds,  but  simply  to  pay  the 
intereit  as  it  falls  due.  As  to  the  prindpaly  it  is  made  the  duty 
of  the  proper  officers  to  levy  taxes  to  pay  it,  independently  of  any 
vote  on  that  subject;  but  this  cannot  be  done  until  after  the  year 
1880. 

Original  application  for  injanction.  The  facts  appear 
in  the  opinion. 

W,  A.  Ma/rUyw^  for  the  plaintiff,  mter  aUa^  read  the 
provisions  of  the  road  law,  Sections  15,  16,  Qen.  Stats., 
954,  contending  that  the  law  applied  to  public  high- 
ways and  public  bridges,  and  not  to  any  toll  road  or 
bridge  or  any  private  enterprise;  that  a  toll  bridge  was 
not  a  public  highway  but  strictly  a  private  enterprise, 
and  no  authority  existed  under  the  statutes  of  Ne- 
braska to  aid  any  such  enterprise  by  voting  precinct 
bonds;  that  if  the  power  to  do  so  was  not  expressly  given, 
it  was  prohibited;  that  the  fact  the  precinct  pretended  to 
own  and  operate  the  bridge  when  built,  would  not  make 
the  bonds  valid ;  that  the  acts  of  the  county  commission- 
ers in  issuing  the  bonds  were  ultra  vires  in  that  sense 
which  makes  them  invalid  in  the  hands  of  any  one. 
CT.  P.  H,  R.  V.  Col/ax  CoufUy,  4  Neb.,  450    Sedgwick 
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Const,  and  Stat.  Law,  533.  Dillon  Mun.  Corp.,  455. 
Locm  Association  v.  Topeka^  20  Wall.,  655.  Leaven- 
worth Cov/nty  V.  Miller^  7  Kan.,  474.  National  Bank 
V.  lola,  9  Id.,  689.     Oiark  v.  Des  MoineSy  19  Iowa,  199. 

Lake,  Gh.  J. 

This  is  an  original  application  for  a  temporary  order 
of  injunction  to  restrain  the  collection  of  a  tax  levied 
upon  the  property  of  the  plaintiff  by  the  commissioners 
of  Dodge  county,  to  pay  the  interest  on  certain  bonds  of 
Fremont  precinct,  in  said  county,  issued  for  the  purpose 
of  constructing  a  wagon  bridge  across  the  Platte  river. 
This  proceeding  is  taken  upon  the  theory  that  the  bonds 
in  question  were  issued  without  authority  of  law  and  are 
absolutely  void  even  in  the  hands  of  bona  fide  holders, 
by  whom  it  is  alleged  that  some  of  them  are  now  owned. 

The  first  objection  urged  against  these  bonds  is  that 
they  were  issued  to  aid  in  the  construction  of  a  toU 
bridge,  which  it  is  insisted  there  is  no  authority  for  a 
county  or  precinct  to  do.  But  even  conceding  that  these 
governmental  agencies  have  no  legal  right  to  engage  in 
the  business  of  toll  gatherers — which  can  hardly  be  ques- 
tioned— this  furnishes  lio  valid  excuse  for  the  repudia- 
tion of  these  bonds,  especially  when  they  have  been  ne- 
gotiated, and  have  passed  into  the  hands  of  innocent 
parties.  They  bear  no  infirmity  on  their  face,  but,  on 
the  contrary,  purport  to  have  been  issued  for  a  lawful 
purpose,' and  in  strict  conformity  to  the  statute  author- 
izing this  sort  of  precinct  indebtedness. 

In  the  case  of  The  Union  Paxsific  Railroad  Com/pany 
V.  The  CoTnmissioners  of  Colfax  County^  4  Neb.,  459> 
this  court  held  the  building  or  repair  of  a  public  bridge 
across  the  Platte  river  to  be  a  work  of  "  internal  im- 
provement," which  a  county  might  aid  by  the  issue  of  its 

bonds,  as  provided  in  the  act  of  February  15th,  1869, 
6 
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and  to  this  construction  of  the  act  in  question  we  still 
adhere. 

By  section  seven  of  tliis  act  there  is  given  to  precincts 
the  same  privilege  of  voting  aid  to  works  of  ^'  internal 
improvement"  as  is  conferred  upon  the  counties  of  the 
state.  When  bonds  are  voted  by  a  precinct  the  county 
commissioners  are  required  to  issue  them  as  in  other 
cases,  but  they  must  contain  a  statement  showing  their 
'^  special  nature."  In  every  formal  requisite  these  bonds 
are  faultless,  but  it  is  sought  to  invalidate  them  by 
going  back  to  the  proposition  under  which  they  were 
voted  and  pointing  out  certain  defects  therein.  The 
chief  of  these  defects  is  that  it  was  proposed  to  make  said 
bridge  self-sustaining  by  the  collection  of  tolls  from  per- 
sons crossing  it. 

In  State  of  JHis80ttrij  ex  rel.  Neal  v.  Saline  Coun^^ 
48  Mo.,  390,  it  was  held  that  a  material  omission  in  the 
submission  of  the  question  of  voting  county  aid  to  a 
railroad  company  was  not  sufficient  to  render  its  bonds 
void  in  the  hands  of  bona  fide  holders.  In  that  case  it 
appeared  that  the  vote  did  not  specify  the  amount  to  be 
issued,  which  the  statute  authorizing  the  aid  impera- 
tively required,  and  the  county  records  showed  the  de- 
fect in  this  particular,  yet  the  court  held  it  to  be  '^an 
error  or  irregularity  of  which  the  county  authorities 
should  have  taken  notice,  but  which — the  election  hav- 
ing been  passed  upon  and  approved  by  them — should 
not  aflect  strangers."  As  to  the  fact  which  Was  urged 
upon  the  attention  of  the  court,  as  it  is  in  the  case  be- 
fore us,  that  the  records  showed  the  irregularity,  the 
court  said:  ''This  is  true;  and  doubtless  the  equity  of 
the  relator  would  be  stronger  had  it  been  other- 
wise. But,  practically,  it  makes  but  little  difference. 
Purchasers  would  ordinarily  only  inquire  whether  the 
law  authorized  the  vote,  and  whether  the  vote  had  been 
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taken.  It  is  very  seldom  that  they  inspect  the  .record, 
or  if  they  should  do  so,  that* they  would  be  able  to  de- 
tect the  error.  When  these  bonds  were  negotiated,  it 
seems  not  to  have  been  discovered  by  any  one,  even  by 
those  in  charge  of  the  records,  and  who  participated  in 
the  proceedings;  and  it  would  be  altogether  wrong  to 
punish  the  relator  for  not  having  found  it  out«" 

We  think  these  remarks  of  the  learned  judge  pro- 
nouncing the  decision  in  that  case  apply  with  much 
force  in  the  case  we  are  considering.  These  bonds 
recite  the  fact  that  they  were  '' issued  in  pursu- 
ance of  and  in  accordance  wiih  a  vote  of  the  electors  of 
said  FrenK>nt  precinct,  at  a  special  election  held  on  the 
eleventh  day  of  November,  1870,  at  which  time  the  fol- 
lowing proposition  was  submitted: 

'^  Shall  the  county  commissioners  of  Dodge  county, 
Nebraska,  issue  their  special  bonds  on  Fremont  pre- 
cinct, in  said  county,  to  the  amount  not  to  exceed  fifty 
thousand  dollars,  to  be  expended  and  appropriated  by 
the  county  commissioners,  or  as  much  thereof  as  is 
necessary,  in  building  a  wagon  bridge  across  the  Platte 
river  in  said  precinct,  *  *  *  which  proposition  was 
duly  elected,  adopted  and  accepted  by  a  majority  of  the 
electors  in  said  precinct  voting  in  favor  of  the  proposi- 
tion." *  *  *  Then  follows  a  statement  that  the 
bonds  were  issued  in  pursuance  of  said  vote,  and  under 
the  provisions  of  the  act  of  February  16th,  1869,  above 
referred  to. 

Here,  th^n,  we  have  a  plain  recital  of  facts  which 
actually  occurred,  and  which,  under  the  statute,  gave  to 
the  commissioners  ample  authority  to  issue  the  boads. 
There  is  not  the  least  intimation  that  it  was  in  contem- 
plation to  make  this  improvement  a  toll  bridge,  and  the 
reasonable  inference  to  be  drawn  from  the  facts  disclosed 
by  the  bonds  themselves  is  that  it  would  be  free  to  all. 
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Bnt,  whatever  effect  the  propoeitioa  in  the  BnbmiBBion 
— to  make  thiB  s  toll  bridge — would  have  had  if  urged  at 
the  proper  time  as  a  reaBon  for  restrainiDg  the  negotia- 
tion of  these  bonds,  it  most  certainly  furnishes  no  juBt 
gronnd  for  resisting  their  collection  after  they  have 
been  pat  upon  the  market,  and  transferred  in  due  course 
of  bnsinees  to  innocent  parties.  There  is  no  principle 
either  of  equity  or  morality  that  would  be  snbserved  if 
this  were  held  to  be  sufficient  to  defeat  the  obligation 
aesnmed  by  the  precinct  in  good  faith,  and-  by  which 
large  snms  of  money  have  been  procnred  and  expended 
for  the  benefit  of  the  people  residing  therein. 

The  bailding  of  this  bridge  was  essentially  a  public 
enterprise,  undertaken  for  the  benefit  of  the  people  at 
large,  and  it  cannot  be  deprived  of  that  character  by  the 
mere  fact  of  the  commissioners  having,  at  the  instance 
of  the  precinct,  exacted  an  illegal  charge  for  its  Qse.  If, 
as  is  contended,  a  precinct  has  no  aathority  to  operate 
a  toll  bridge,  then  the  payment  of  tolls  by  those  desir- 
ing to  nee  it,  may  be  snccBsfnlly  resisted;  bnt  the  &ct 
of  their  imposition,  however  illegal,  cannot  be  held  to 
invalidate  a  tax  levied  in  purBuance  of  the  statute  to 
meet  the  obligation  asBumed  by  the  precinct  in  making 
the  improvement. 

Another  point  urged  in  the  brief  of  counsel  against 
the  validity  of  this  vote,  is  that  there  was  no  provision 
ibr  the  levy  of  a  tax  to  meet  these  bonds  as  they  Bhonld 
fall  due.  This  objection  is  not  supported  by  the  facta. 
The  record  shows  that  the  proposition  to  levy  a  tax  as  it 
should  be  found  necessary,  not  exceeding  one  mill  on 
the  dollar  valuation  on  all  the  taxable  property  in  Fre- 
mont precinct,  to  keep  ap  the  necessary  repairs  on  the 
bridge,  to  meet  the  contingent  expenses,  and  also  to  pay 
the  interest  and  principal  of  said  bonds  as  they  fell  due, 
was  adopted.     There  was,  therefore,  a  full  compliance 
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with  the  requirements  of  section  nineteen,  chapter  thir- 
ti5en,  General  Statutes,  upon  which  this  objection  is 
based.  It  is  true  that  the  amount  of  the  levy  is  limited 
to  one  mill  on  the  dollar,  but  the  presumption  is  that 
this  rate  was  considered  amply  sufficient  by  the  com- 
missioners, and  for  aught  that  now  appears,  it  is  so. 

But  we  are  of  the  opinion  that  this  section  of  the 
statute  has  no  application  to  this  sort  of  vote;  it  relates 
solely  to  the  question  of  borrowing  money,  or  of  extra- 
ordinary outlays  by  a  county  other  than  for  the  purposes 
of  internal  improvement. 

By  section  two,  chapter  thirty-five.  General  Statutes, 
which  was  passed  March  3d,  1870,  and  subsequently  to 
the  statute  cited  by  the  counsel,  it  is  provided  that  ^^  the 
proposition  of  the  question  "  (of  aiding  a  work  of  inter- 
nal improvement)  ^'  must  be  accompanied  by  a  propo- 
sition to  levy  a  tax  annually  for  the  payment  of  the 
interest  on  said  bonds  as  it  becomes  due.  Provided^ 
that  an  additional  amount  shall  be  levied  and  collected 
to  pay  the  principal  of  said  bonds,  when  it  shall  become 
due;  and,  ^provided  further^  that  no  tax  shall  be  col- 
lected to  pay  any  of  the  principal  of  said  bonds  until 
afterthe  year  1880." 

It  will  be  observed,  that  by  this  statute  the  propo- 
sition voted  upon^ne^d  be  "accompanied"  only  "by  a 
provision  to  levy  a  tax  annually  for  the  payment  of  the 
interest  on  said  bonds  as  it  becomes  due,"  while  as  to 
Sick^  fTvruivpal^  it  is  made  the  duty  of  the  proper  officers, 
at  the  proper  time,  to  levy  a  tax  sufficient  to  meet  it  as 
it  becomes  due,  regardless  of  any  vote  that  may  have 
been  taken  or  omitted  on  that  subject. 

Failing  to  discover  any  valid  objection  to  the  tax  in 
question,  the  prayer  of  the  plaintiff  must  be  denied, 
and  the  case  dismissed. 

Judgment  aooordznolt. 
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iSj  Chablottb    Tubnbb,    appbllbb,    y.    A.   0.    Althaus, 

TBBASUBBB,   THB    OITY  OF   OmAHA,  AND  OTHBBS,   APPEL- 
LANTS. 

1.  Taxes:  action  to  recoybb.  An  action  at  law  is  the  proper 
remedy  to  recover  taxes  illegally  paid,  when  the  same  have  been 
paid  mider  protest,  to  prevent  distress  and  costs. 

2. :  POWBB  OF  THE  LBGI6LA117RB.    The  power  to  arrange  and 

distribute  the  administrative  functions  of  government,  and  to 
change  the  same  from  time  to  time,  as  the  public  exigencies  may 
require,  belongs  exclusively  to  the  legislature,  and  this  includes 
the  authority  to  incorporate  towns  and  cities. 

3. : :  The  taxing  power  is  vested  in  the  legislature,  and 

it  is  exclusively  within  its  province  to  apportion  and  direct  the 
assessment  and  collection  of  taxes. 

4.  Constitutional  Law.  The  court  cannot  pronounce  an  act  of 
the  legislature  void  merely  because  it  may  be  imperfect  or  im- 
politic, or  for  any  supposed  inequality  or  ii^ustice  in  its  opera- 
tion, if  it  be  upon  a  subject-matter  fairly  within  the  scope  of 
legislative  authority.  To  bring  the  validity  of  a  legislative  act 
within  the  control  of  the  Judiciary,  it  must  be  clearly  subversive 
of  the  constitution. 

6. :  PBTVATB  PROPEBTT.    The  private  property  of  a  citizen 

cannot,  by  the  exercise  of  legislative  power  in  any  form,  be  taken 
from  him  and  given  to  another,  or  to  a  cor;  oration.  Such  act 
would  be  Judicial,  depriving  the  citizen  of  his  property  without 
due  process  of  law. 

a :  cmBB  OF  THE  FiBST  GLASS.  Scction  twenty-fouT  of  the  **  aot 

to  incorporate  cities  of  the  first  class,''  approved,  March  28, 1878, 
authorizing  and  empowering  the  mayor  and  council  of  such  cities 
to  levy  and  collect  taxes  for  general  purposes,  is  not  unconstitu- 
tional ;  and  under  this  law,  all  properly  within  the  limits  of  a 
city  as  incorporated,  which  is  taxable  according  to  the  laws  of  the 
state,  is  subject  to  taxation  by  the  municipal  corporation  for  gen- 
eral purposes. 

7. : .    The  court  cannot  classify  the  property  within  the 

limits  of  such  city  or  tax  district,  into  such  .as  shall  be  taxable, 
and  such  as  shall  be  exempt  from  taxation.  The  judiciary  can 
only  determine  as  to  the  constitutionality  or  unconstitutionality  of 
a  legislative  act 
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8.  Fractioe.    dehurrsb.    When  a  demuiTer  only  specifies  as 

ground  therefor,  that  the  facta  stated  in  the  petition  are  not  suffi- 
cient to  constitute  a  cause  of  action/the  court,  in  its  decision  of 
the  demurrer,  should  confine  itself  to  that  single  objection. 

9.  MifiQoinder  of  Causes.    And  even  if  there  be  a  misjoinder  of 

distinct  causes  of  action,  if  the  defendant  do  not  object,  it  is  not 
within  the  province  of  the  court  to  do  so. 

10.  Legal  and  Equitable  may  be  joined,  when.  Legal  and 
equitable  causes  of  action  may  be  properly  joined  whenever  they 
fall  within  Sec.  87  of  the  Code  of  Civil  Procedure.  This  section 
of  the  statute  is  not  in  conflict  with  Sec.  9,  Art.  VI,  of  the  con- 
stitution, by  which  district  courts  are  given  **  both  chancery  and 
common  law  juiisdiction." 

This  was  an  action  brought  by  Charlotte  K.  Turner, 
to  restrain  the  citj  of  Omaha  from  collecting  taxes  as- 
sessed upon  the  lands  of  the  plaintiff,  lying  within  the 
incorporate  limits  of  the  city  of  Omaha,  but  remote 
from  the  business  or  residence  portion  of  said  city,  not 
snbdiirided  into  blocks  and  lots,  and  used  exclusively  for 
agricultural  purposes.  Also,  to  recover  from  said  city 
certain  of  said  taxes  paid  by  the  plaintiff. 

To  the  petition  a  general  demurrer  was  interposed, 
which  was  overruled  and  a  decree  entered  for  the  plain- 
tiff.   Defendants  appeal. 

John  M.  Thurston^  for  appellant. 

I.  The  decision  of  the  court  below  was  based  solely 
upon  the  case  of  Brctdshaw  v.  The  CHy  of  Omahay  1  Neb. 
16,  and  if  the  opinion  announced  in  that  case  can  be 
supported  by  reason,  common  sense,  or  the  authorities, 
and  is  to  stand  as  the  law  of  the  land,  then  the  cause  of 
action  set  out  in  the  petition  is  a  good  one,  and  the  de* 
.  cision  of  the  court  below  should  be  affirmed. 
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It  is  necessary,  therefore,  in  order  to  secure  the  re- 
versal for  which  we  contend,  to  attack  directly  and 
squarely  the  soundness  of  the  law  laid  down  by  this 
court  in  tlie  last  named  case.  We  do  this  confidently 
and  fearlessly,  believing  that  it  is  only  necessary  to 
point  out  the  fallacy  of  the  argument  in  the  opinion  de- 
livered by  Mason,  Gh.  J.,  cite  the  overwhelming  array 
of  authorities  in  opposition  thereto,  and  suggest  the 
dangerous  usurpation  therein  made,  by  the  judiciary,  of 
the  constitutional  powers  belonging  exclusively  to  the 
legislative  branch  of  the  government,  to  convince  the 
court  that  that  decision  is  wrong,  and  should  be  over-' 
ruled 

It  is  but  justice  to  state  that  the  decision  in  Br<n1- 
shav)  V.  OmjQLhjdy  was  not  concurred  in  by  Lake,  J., 
whose  decision  in  the  court  below  was  therein  reversed. 
II.  It  is  true  that  the  courts  of  Kentucky,  and  of 
Iowa  have  passed  upon  this  question,  and  have  come  to 
conclusions  the  same  as  those  reached  in  Bradshaw  v. 
Omaha,  the  latter  case  indeed  following  and  resting 
solely  upon  them.  The  courts  in  those  cases  arrogate 
to  themselves  the  power  of  trying  as  a  matter  of  fact 
the  questions  as  to  whether  or  not  land  included  within 
the  limits  of  a  city  is  sufficiently  benefitted  by  the  mu- 
nicipal government  to  authorize  the  levy  of  taxes 
upon  it. 

Thus,  the  power  of  establishing  taxation  districts  is 
taken  away  from  the  legislature,  and  assumed  by  the  ju- 
diciary.   Thus  it  becomes  a  question,  which  the  munici- 
pal authorities  are  bound  to  determine  at  their  peril, 
whether  any  particular  lot  or  tract  of  land  is  used  for 
city  or  agricultiiral  purposes,  and  it  becomes  an  extreme- 
ly delicate  and  important  question  whether  the  man  who 
i^sides  upon  an  acre  tract,  cultivated  as  a  garden,  is  to 
be  taxed  or  not. 
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It  becomee  important,  too,  to  know,  if  it  be  ten  rods 
or  a  hundred  rods  from  the  post-office,  whether  it  needs 
police  protection,  and  is  benefitted  by  the  fire  depart- 
ment, and  as  the  facts  may  be  in  each  particular  case,  so 
must  taxes  be  levied  or  the  land  escape  their  payment. 

Thus  will  a  municipal  corporation  be  involved  in  a 
vast  multitude  of  vexatious  litigations.  Litigations, 
too,  which  will  be  never  ceasing,  as  each  year  the  status 
of  property  is  changing,  and  what  to-day  is  purely  agri- 
cultural lands  may  next  year  become  necessary  for  res- 
idence or  business  purposes,  and  vice  versa. 

III.  The  decision  in  Brachhaw  v.  Omaha  was  based 
somewhat  on  the  allegation  of  the  bill,  which  upon  de- 
murrer stood  as  confessed,  that  the  land  in  that  case  had 
been  brought  by  amendment  of  the  charter  within  the 
incorporate  limits  against  the  consent  of  the  owner,  not 
because  it  was  necessary  for  municipal  purposes,  but  be- 
cause the  corporation,  having  incurred  a  large  debt, 
wanted  more  property  to  tax. 

The  court  was  evidently  influenced  somewhat  by  the 
English  idea  of  municipal  corporations.  In  England  a 
municipal  charter  is  regarded  as  in  the  nature  of  a  con- 
tract. A  city  cannot  be  chartered  without  its  consent, 
so  its  assent,  either  express  or  implied,  is  necessary  to 
the  legality  of  any  amendment  of  its  charter.  The 
charter  there  is  presumed  to  confer  special  and  exclu- 
sive rights  which  are  a  consideration  for  the  supposed 
contract.  In  this  country  the  contract  theory  is  ex- 
ploded. A  municipal  corporation  is  merely  a  political 
subdivision  of  the  state.  A  charter  is  a  public  act  which 
the  city  cannot  refuse  to  accept  or  act  under.  Obliga- 
tions are  imposed,  and  powers  conferred,  which  must  be 
met  and  exercised  by  the  corporation.  Among  these  are 
the  levy  and  collection  of  taxes  for  the  support  of  the 
local  government. 
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The  sovereign  taxing  power  of  the  state  is  conferred 
fTO  tarUo  upon  the  municipal  authorities,  subject  only 
to  the  limitations  as  to  district,  amount  and  manner  of 
levy  provided  by  the  legislature. 

IV.  All  sovereign  power  is  vested  in  three  branches 
of  government — the  executive,  legislative  and  judicial. 
Each  within  its  own  proper  sphere  is  supreme,  and  can- 
not be  controlled  by  the  others. 

V.  The  power  of  the  legislature  to  legislate  on  all 
matters  is  supreme  and  without  limit,  except  where 
controlled  by  the  constitution,  and  where  the  constitu- 
tion is  silent  upon  any  particular  subject,  the  legislature 
has  as  much  power  over  it  as  has  the  Parliament  of 
Great  Britain.  Potter's  Dwarris  on  Stat.  &  Const.,  61. 
S.  <b  E.  R  R.  Co.  V.  Cooper,  33  Penn.  St.,  282.  JEx- 
PaHe  N  wtnany  9  Cal.,  503.  Fletcher  v.  Peck,  6 
Cranch,  428.  People  v.  Draper,  15  N.  Y.,  545.  1 
Kent's  Oommentaries,  488.  People  v.  Den/nieton,  23 
N.  Y.,  247. 

YI.  The  legislature  has  the  sole  power  to  deter- 
mine what  taxes  shall  be  levied,  for  what  purposes, 
what  property  shall  be  taxed,  and  in  what  proportion ; 
and,  also,  to  fix  or  establish  a  district  for  taxation  pur 
poses,  and  may  levy  such  tax  either  per  capita,  on  prop- 
erty specially  benefited,  or  upon  all  real  property  within 
the  district  taxed.  Providence  Bamk  v.  Billings,  4 
Peters,  514.  McCulloch  v.  Ma/ryland^  4  Wheaton,  428. 
Scovill  V.  Cleveland,  1  Ohio  St.,  138.  Gordon  v-  Comes, 
47  N.  Y.,  608. 

VII.  All  Omaha  charters  provide  that  taxes  for  gen- 
eral purposes  shall  be  levied  upon  all  the  property  in 
the  city.  General  Statutes  of  1857,  58,  61,  65,  69,  70, 
71  and  73.     The  legislature  has  therefore  established  a 
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district  and  caused  a  tax  to  be  levied  on  all  property 
therein. 

VIII.  The  legislature  may  extend  the  corporate 
boundaries  of  a  city  so  as  to  include  all  adjacent  prop- 
erty, with  or  without  the  consent  of  the  owners  of  such 
property,  and  may  compel  such  property  to  pay  taxes 
for  indebtedness  either  accrued  or  to  accrue,  even  though 
not  beneficial  to  such  property.  Dillon  on  Munic. 
Corp.,  80.  Laytan  v.  New  Orleans^  12  La.,  515.  J^eo- 
pie  V.  Hilly  7  Oal.y  97.  St.  Louis  v.  Russell^  9  Mo., 
607.    St.  Louis  V.  Allm,  13  Mo.,  400. 

IX.  The  constitutional  prohibition  against  taking 
private'  property  for  public  purposes  without  compensa- 
tion, refers  solely  to  the  exercise  of  the  right  of  eminent 
domain,  and  not  in  any  event  to  the  exercise  of  the  tax- 
ing power.  Oilman  v.  Shshoygan^  2  Black,  610.  Peo- 
pie  V  Mayor  of  BrooJdyny  4  Oomst.,  419.  Town  of 
Guilford  v.  Supervisorsj  18  N.  T.,  148.  Scovill  v. 
Cleveland,  1  Ohio  State,  135.  Hollenbech  v.  Hahn,  2 
Neb.,  400.  Booth  v.  Woodbury ,  5  Am.  Law  Reg.,  202. 
Howell  V.  Buffalo,  37  N.  Y.,  267.  Potter's  Dwarris  on 
Stat,  and  Const.,  404. 

B.  E.  B,  Kennedy,  for  appellee. 

I.  This  case  is  fully  sustained  by  the  judgment  of  this 
court  in  the  case  of  Bradshaw  v.  The  City  of  Omaha^ 
1  Neb.,  16,'  and  unless  the  court  feels  constrained  to  re- 
verse that  judgment,  the  appellee  need  go  no  further 
than  to  cite  that  case  and  the  authorities  upon  which  it 
rests.  The  counsel  for  the  appellants  concedes  that  this 
case  rests  upon  the  same  principles  and  a  similar  state 
of  facts  with  the  Bradshaw  case,  but  contends  that  that 
decision  is  contrary  to  law  and  reason,  and  should  be 
reversed. 
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The  able  and  exhaustiye  judgment  of  the  court  in  that 
case — the  character  of  authorities  cited  in  its  support, 
and  the  fact  that  the  very  salutary  principles  of  law  and 
common  right  there  enunciated  have  been  since  cited 
with  approval,  and  followed  by  more  recent  decisions  of 
the  ablest  jurists,  both  state  and  federal,  in  this  country, 
would  seem  to  render  it  a  work  of  supererogation  to  do 
more  than  call  attention  to  them. 

II.  Many  nice  distinctions  have  been  drawn  between 
taking  of  private  property  for  public  use  by  right  of 
eminent  domain,  and  taxation,  but  except  as  to  the  mode 
of  compensation,  there  is  no  substantial  distinction  rest- 
ing in  law  or  common  justice.  The  People  v.  The 
Mayor  of  Brooklyn^  4  Oom.,  419.  Sedg.  on  Constitu- 
tional Law,  647. 

To  sustain  either,  there  must  be  a  public  necessity, 
and  although  the  legislative  will  or  discretion  is  gen- 
erally decisive  of  such  necessity,  and  generally  not  re- 
viewable, yet  the  courts  may  review  such  action  to  the 
extent  necessary  to  determine  whether  it  is  obnoxious  to 
constitutional  limitation,  repugnant  to  public  policy,  or 
subversive  of  the  natural  rights  of  the  citizen. 

If  the  legislative  will  is  the  end  of  the  law,  it  may  in- 
clude the  entire  territory  of  the  county  within  the  city 
limit  for  taxation  for  general  municipal  purposes. 

The  court  is  not  absolutely  concluded  by  the  opinion 
of  the  legislature  as  to  the  use  or  necessity  for  which  the 
property  is  taken.  Its  judgment  will  be  respected  by 
the  court  unless  the  use  be  palpably  private  or  the  ne- 
cessity plainly  without  reasonable  foundation.  Dillon 
on  Municipal  Corporations,  450,  sec  465,  and  notes  S 
and  3. 

III.  It  is  obnoxious  to  the  constitution,  because  it 
takes  private  property  for  public  use  without  just  com- 
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pensation.  Biiel  v.  Ball^  20  Iowa,  282.  Dillon  on  Mnn. 
Cor.,  633  and  634,  and  notes  1  and  2. 

And  it  makes  no  diflference  whether  it  is  taken  by  the 
original  act  of  incorporation  or  by  amendment  enlarg- 
ing the  corporate  limits. 

The  theory  of  compensation  to  the  owner  of  the 
property  within  the  municipal  boundaries  by  reason  of 
the  protection  or  benefits  derived  from  the  municipal 
government,  applies  to  the  property  used,  or  occupied, 
or  required  for  city  purposes,  and  is  co-extensive  only 
with  '^  that  point  or  line  where  it  ceases  to  operate  ben- 
eficially  to  the  proprietor  in  a  municipal  point  of  view?^ 
Langworthy  v,  Dvhuque^  16  Iowa,  271.  Fulton  v,  Dav- 
&n/porty  17  Id.,  407.  Du/rant  v.  Kauffmcm,^  34  Id.,  194. 
Cheaney  v.  HooseVy  9  B.  Monroe,  330.  Sh/irp  v.  Dwna- 
van,  17  Id.,  223.  MaUu»  v.  Shields,  2  Met.  (Ky.),  558. 
Covington  v.  Southgate,  15  B.  Mon.,  491.  Arbeguet  v. 
Louisville,  2  Bush.  (Ky.),  271.  Dill,  on  Corp.,  633, 
634,  and  notes  1  and  2. 

Our  legislature  seems  to  have  taken  the  same  view, 
and  have  placed  a  construction  on  this  statute.  Gen. 
Stat.,  109, 110,  1873. 

G.  W.  Ambrose,  on  behalf  of  parties  interested  in 
similar  questions  pending  in  the  circuit  court  of  the 
United  States  for  Nebraska,  by  consent  of  the  court, 
argued  in  favor  of  sustaining  the  judgment  below,  and 
tiled  the  following  brief : 

I.  Every  person  who  places  his  property  within  the 
jurisdiction  of  the  state  assents,  by  that  act,  to  the  uni- 
versally conceded  principle  that  the  people,  in  their  col- 
lective capacity,  reserve  the  right  to  resume  such  por- 
tions of  the  property  as  may  be  necessary  for  the  public 
use.  This  may  be  done  in  two  ways  only,  by  taxation 
and  eminent  domain,  both  of  which  rest  on  the  same 
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foandation.  In  either,  compensation  mu&t  be  made  to 
the  citizen,  in  money,  or  the  protection  assured  by  the 
government  to  that  property,  or  "  in  the  increase  of  the 
value  of  his  possessions  by  the  use  of  which  the  govern- 
ment applies  his  money  raised  by  the  tax." 

In  other  words,  compensation  must  follow — ^result  in 
the  one  case  as  in  the  other.  If  no  compensation,  either 
in  the  protection  of  life,  liberty,  or  property,  is  the  result 
from  taxes  levied  and  enforced  against  the  citizen,  what 
right  has  the  state  to  exact  my  money,  which  is  property, 
for  the  public  use,  utider  the  guise  of  taxation,  any  more 
than  it  would  have  to  exact  my  farm,  for  the  benefit  of 
my  neighbor,  even  with  compensation,  or  for  a  public 
use,  without  compensation,  under  the  guise  of  eminent 
domain?  If  either  may  be  done,  all  may.  But  say 
you,  the  legislature  supposes  compensation  as  the  result 
of  taxation.  But  what  is  the  fact?  May  it  not  be  en- 
quired into.  Suppose  the  legislature  should  say,  the 
building  of  a  railroad  across  my  farm  shall  be  deemed 
compensation  for  the  land  taken,  in  that  it  affords  me  in- 
creased facilities  for  trade  and  commercial  intercourse 
with  the  world.  Is  not  the  supposition  in  one  case 
equally  as  good  as  the  other?  Would  the  case  put  stand 
the  test  of  judicial  scrutiny?  Would  it  not  be  the  sub- 
stitution of  ''  legislative  supposition  "  for  compensation 
in  protection  in  the  one  case  and  money  in  the  other? 
If  the  equivalent,  as  a  matter  of  fact,  is  wanting  in 
either  case,  the  court  should  not  hesitate  to  brush  aside 
the  suppositious  ^^will  of  fluctuating  and  hasty  legis- 
lation." 

'^  The  taxing  authority  is,  after  all,  but  one  arm  of  that 
tremendous  power  of  eminent  domain,  at  the  foot  of 
which,  so  far  as  uncontrolled,  every  citizen  lies  prostrate; 
and  the  consequences  of  the  earlier  decisions  leaving  this 
engine  in  the  hands  of  unrestrained  legislative  authority, 
seem  to  have  awakened  that  conservative  jealousy  of 
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power  which  never  lies  long  dormant  in  the  breast  of 
our  people.  Certain  it  is,  that  the  more  recent  consti- 
tutions and  the  more  recent  judicial  decisions  show  a 
disposition  not  to  abandon  the  taxing  power  to  the  often 
ill  regulated  and  despotic  will  of  our  fluctuating  and 
hasty  legislation."  Such  *are  the  strong  words  of  that 
able  writer,  Mr.  Sedgwick,  in  his  treatise  on  statutory 
and  constitutional  law,  page  647.  - 

But  it  is  said  that  it  is  not  within  the  judicial  func- 
tion to  control  or  circumscribe  the  legislative  discretion. 
Suppose  an  extreme  case:  There  being  no  constitutional 
inhibition  upon  the  power  to  tax,  the  rate  of  taxation, 
the  subjects  or  purposes  of  taxation,  and  thus  unre- 
strained this  ''  legislative  discretion  "  should  assume  to 
lay  a  tax  for  some  suppositious  purpose  equal  to  the 
value  of  the  entire  property  upon  which  the  tax  was 
laid;  need  I  stop  to  discuss  such  a  proposition  and  re- 
fute by  argument  that  it  would  be  beyond  judicial  con- 
trol, because  the  legislative  will  has  already  acted  upon 
the  subject,  and  therefore  it  is  the  end  of  the  law? 

It  is  no  longer  discretion  when  the  legislature  has 
passed  an  act  which  contravenes  a  principle  of  the  or- 
ganic law  or  a  "common  right,"  but  it  is  a  want  of 
power,  and  therefore  becomes  a  wrong,  which  it  is  the 
especial  function  of  the  judiciary  to  right. 

The  legislative  power  to  prescribe  the  rule,  subject, 
and  purposes  of  taxation  is  no  higher  than  that  of  the 
same  body  to  prescribe  the  uses  of  the  right  of  eminent 
domain.  The  power  to  do  both  resides  in  the  legislative 
department  to  whom  the  delegation  is  made. 

"  But  it  may  be  restrained  by  the  judiciary  when  its 
limits  have  been  exceeded  or  its  authority  has  been 
abused  or  perverted."  Kramer  v.  C,  db  P,  R,  R.  Co.^ 
5  Ohio,  St.,  149.  In  People  v.  Smith,  21  N.  Y.,  597, 
there  is  a  distinct  recognition  of  the  doctrine  for  which 
I  am  contending — that  it  does  not  rest  solely  with  the 
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legislatnro  to  say  whether  a  jast  compensation  has  been 
made  or  provided  for,  or  whether  the  use  for  which  the 
tax  is  laid,  or  property  authorized  to  be  condemned,  is  a 
public  one  or  not,  but  that  if  the  policy  of  the  view 
•taken  by  the  legislature  is  contrary  to  "common  right,^' 
or  the  use  be  not  a  public  one,  then  the  legislative  act 
ceases  to  be  due  process  of  law,  and  the  duty  of  the 
court  is  plain  to  so  pronounce.  Wilkinson  v,  Lelandy 
2  Peters,  658.  Jackson  v.  Frosty  5  Cowen,  346.  Jdckr 
son  V,  Lyon^  9  Cowen,  664.  Hampshire  v.  Framklvn^ 
16  Mass.,  76.     Taylor  v.  Porter,  4  Hill,  140. 

"  The  legislature,  in  the  plenitude  of  the  taxing  power, 
cannot  have  constitutional  authority  to  exact  from  one 
citizen,  or  even  from  one  county,  the  entire  revenue  for 
the  whole  commonwealth.  Such  an  exaction,  by  what- 
ever name  the  legislature  may  choose  to  call  it,  would 
not  be  a  tax,  but  would  be  undoubtedly  the  taking  of 
private  property  for  public  use."  Cooley  on  Taxation, 
178.    Lexington  v.  McQuitlan^s  Heirs,  9  Dana,  617. 

Taxation  is  here  recognized  as  one  form  of  taking  pri- 
vate property  for  public  use,  and  in  the  view  of  the 
learned  author  and  judge,  because  the  legislature  has 
seen  fit,  out  of  its  abundant  "  discretion,"  to  call  it  a 
tax,  does  not  of  necessity  make  it  such,  but  that  the 
courts  shall  be  the  final  arbiter  between  the  citizen  and 
the  legislature. 

II.  These  lands  were  brought  into  the  limits  of  the 
city  and  subjected  to  the  burden  of  taxation  at  the  same 
time  as  the  lands  in  the  Bradshaw  case. 

That  they  are  agricultural  lands  only  cannot  be  ques- 
tioned, and  the  question  simply  is,  are  they  taxable  for 
the  ordinary  purposes  of  the  city  government. 

There  can  be  no  difference  on  principle  or  authority, 
whether  the  lands  were  originally  within  the  limits,  or 
brought  in  afterwards  by  some  act  of  extension. 
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The  court  has  passed  upon  the  latter  question  in 
Bradahaw  v.  Omahay  1  Neb.,  16.  And  the  author- 
ities are  not  wanting  in  states  where  this  question  has 
been  raised,  since  the  decision  of  this  court  to  sus- 
tain the  ruling  there  made.  St  Louis  v.  Russel^  9 
Mo.,  612.  Wells  v.  Weston,  22  Mo.,  384.  Chea- 
ney  v.  Eooser,  9  B.  Mon.,  345.  Covington  v  SotUk- 
gate,  15  B.  Mon.,  491.  Sharpe  v.  Dunavan,  17  B.  Mon., 
230.  Arbegust  v.  Louisville,  2  Bush  (Ky.),  271.  Mo?'- 
ford  V.  Unger,  8  Iowa,  82.  LangwortAy  v.  Dubuque,  13 
Jo  va,  86.  Fulton  v.  Davenport,  17  Iowa,  404.  Dti- 
rantv.  Kouffuna/n,  34  Iowa,  194, 

Ganit,  J, 

The  plaintiff  alleges  that  she  is  the  owner  of  twenty, 
four  and  three-fourths  acres  of  land  situate  ^'  within  the 
mcorpdrate  Umits  of  the  city  of  Omaha  "/  that  the  same 
is  not  laid  off  into  lots,  and  is  unoccupied  and  unset- 
tled upon,  except  for  agricultural  purposes.  Famham 
street  passes  along  the  south  side  of  the  land,  and  it 
is  alleged  that  the  same  was  so  extended  without  the 
plaintiff's  consent  and .  against  her  protest.  The  pe- 
tition contains  two  causes  of  action,  and  in  the  first  it 
is  complained  that  the  land  was  assessed  and  taxed  for 
general  city  purpoFes,  for  the  year  1874,  viz. :  for  general 
fund,  sinking  fund,  and  school  fund;  that  she  paid  all 
said  taxes  under  protest  to  prevent  a  distress  and  sale  of 
property;  and  it  is  alleged  that  said  taxes  were  illegally 
and  unlawfully  assessed  and  levied  on  the  said  land,  and 
theretbre  she  prays  that  the  "defendant,  the  city  of 
Omaha,  be  ordered  by  the  court  to  refund  and  pay  "  to 
her  all  the  taxes  so  paid  for  the  jear  1874.  In  the  sec- 
ond cause  of  action  it  is  alleged  that  the  same  land  was 
assessed  and  taxed  for  general  city  purposes  for  the  year 
1875,  viz.:  for  general  fund,  sinking  fund,  and  school 
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fund;  that  said  assessments  are  anlawfal;  that  the  land 
was  placed  upon  the  delinquent  list  for  said  year,  and 
returned  to  the  county  treasurer,  who  advertised  and 
was  about  to  sell  the  same  for  the  payment  of  said  taxes 
for  the  year  1875.  The  plaintiff  therefore  prayed  an 
injunction  to  restrain  the  sale  of  the  land.  To  this  pe- 
tition the  defendants  demurred  on  the  ground  that  the 
facts  stated  in  the  petition  are  not  sufficient  to  constitute 
a  cause  of  action.  The  demurrer  was  overruled,  and  a 
decree  was  rendered  for  the  plaintiff  as  prayed  in  the  pe- 
tition. 

As  the  action  is  one  exclusively  in  equity,  it  may  be  ob- 
served in  the  first  place,  that  the  two  counts  in  the  petition 
set  forth  distinct  and  independent  causes  of  action ;  the 
one  is  for  the  recovery  of  taxes  alleged  to  have  been  ille- 
gally paid  under  protest  for  the  year  1874  to  prevent  dis- 
tress and  costs,  and  the  other  is  for  an  injunction  to  re- 
strain collection  of  taxes  assessed  for  the  year  1875,  on 
the  ground  that  they  were  illegally  assessed  and  levied. 

In  the  first  cause  of  action  A.  0.  Althaus  is  made  a 
party,  but  the  facts  stated  therein  show  clearly  that  he 
has  no  interest  in  the  matter  complained  of,  and  cannot 
under  any  circumstance,  be  made  liable  in  such  action. 
Again,  from  the  statement  of  facts  it  clearly  appears 
that  the  first  count  not  only  states  a  distinct  cause  of  ac- 
tion, but  also  in  this  cause  of  action  the  plaintiff  has  an 
adequate  and  complete  remedy  at  law;  and  to  merge 
such  cause  of  action  into  a  purely  equitable  action,  and 
thereby  destroy  the  distinction  between  law  and  equity, 
must  necessarily  subvert  the  jurisdiction  of  the  courts 
given  by  the  constitution,  which  declares  that  they  '  shall 
have  both  chancery  and  common  law  jurisdiction."  It  is 
said  that  ^'  to  assume  jurisdiction  in  equity  of  a  cause 
which  can  as  well  be  determined  in  an  action  at  law  is 
not  to  do  equity,  but  to  administer  law  in  a  form  not 
legal.     It  would  not  be  giving  relief,  but  simply  usurp- 
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ing  power."  And  Brightly,  in  his  treatise  on  Equitable 
Jurisprudence  (460),  says :  "  In  general,  when  the  plain- 
tiff can  have  a  remedy  at  law,  as  effectual  as  the  one  he 
seeks  in  equity,  and  that  remedy  is  direct,  certain,  and 
adequate,  a  court  of  equity  has  no  jurisdiction,  and  there- 
fore a  demurrer  to  the  jurisdiction  will  be  sustained." 
Adams,  in  his  treatise  on  the  doctrine  of  equity,  says 
that  if  the  redress  is  sufficient  at  law,  there  is  no  juris- 
diction in  equity,  and  that  the  cases  in  which  jurisdic- 
tion in  equity  attaches,  may  be  conveniently  divided  un- 
der two  heads,  viz.:  1.  "Where  the  courts  of  ordinary 
jurisdiction  cannot  enforce  a  right;  and  2.  "Where  they 
cannot  administer  it."  Bennet  v.  Butterworih^  11  How., 
675.  Story's  Eq.  PL,  §§  10,  34.  9  Foster,  442.  How- 
ever, it  is  not  enough  that  there  is  a  remedy  at  law:  "it 
must  be  plain  and  adequate,  or  in  other  words,  as  prac- 
tical and  efficient  to  the  ends  of  justice  and  prompt  ad- 
ministration as  the  remedy  in  equity."  Boyce  Exerts 
V.  Ghrundyy  3  Peters,  216.  But  the  doctrine  seems 
well  settled  that  an  action  at  law  is  the  proper  remedy 
to  recover  back  taxes  illegally  levied,  when  the  same  were 
paid  under  protest,  to'prevent  distress  and  costs.  Allen 
V.  Burlington^  45  Vt.,  202.  Ershine  v.  Van  Aradale^ 
15  Wallace,  75.  Shoemaker  v.  Grant  Co,^  36  Ind.,  175. 
It  is  an  adequate  and  complete  remedy  in  such  cases,  and 
therefore,  I  think  that  under  the  jurisdiction  of  our 
courts  as  fixed  by  the  constitution,  the  first  count  con- 
titutes  no  cause  of  action  in  equity  and  was  improperly 
so  brought,  and  the  demurrer  to  it  should  have  been  sus- 
tained. It  is  very  probable  that  the  plaintiff  based 
the  right  of  action  in  equity  upon  the  case  of  IStv/rges 
V.  Burton^  8  Ohio  St.,  218,  in  which  it  is  said  that  "  by 
the  provisions  of  the  code  the  plaintiff  may  unite  in  one 
action  all  causes  of  action  arising  from  the  same  tran- 
saction or  transactions  connected  with  the  same  subject 
of  action,  and  this  includes  causes  of  action  legal  and 
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equitable,  ex-cont7*acPu  and  exdelictoy  But  the  plain- 
tiff's tirst  cause  of  action  does  not  even  come  within  the 
rule  laid  down  in  the  above  case,  for  the  reason  that  her 
two  causes  of  action  do  not  arise  from  the  same  transac- 
tion, as  appears  from  what  has  already  been  said.  But 
it  must  be  observed  that  the  case  of  Spurges  v.  BurUm 
was  decided  in  the  year  1858,  and  the  constitution  then 
in  force  in  that  state  was  adopted  in  1857,  and  by  Art. 
XIV,  section  two,  it  is  provided  that  the  supreme  court 
'*  shall  have  orij^inal  jurisdiction  in  qv4)  warranto^  man- 
danrns^  haheaa  corpus  and  procedendo^  and  such  appel- 
]|ite  jurisdiction  as  may  be  provided  by  law."  Section 
four  provides  that  the  '^  jurisdiction  of  the  courts  of 
common  pleas,  and  of  the  judges  thereof,  shall  be  fixed 
by  law,"  and  section  six  provides,  that  '^  the  district 
cotirt  shall  have  like  original  jurisdiction  with  the  su- 
preme court,  and  such  appellate  jurisdiction  as  may  be 
provided  by  law."  It  will  therefore  be  seen  that  the 
decision  referred  to  cannot  be  authority  in  determining 
the  constitutional  jurisdiction  of  the  courts  in  our  state^ 
for  the  reason,  that  under  the  constitution  of  the  state 
of  Ohio,  with  the  exception  of  cases  of  qtu>  wa/rramtOj 
rncmdamus^  habeas  corpus  and  procedendo^  the  jurisdic- 
tion of  the  courts  is  not  fixed  by  the  constitution,  but 
must  be  determined  by  the  legislature.  In  this  regard 
there  is  no  limit  upon  the  legislative  authority,  and 
therefore  the  legislature  may  abolish  either  law  or 
equity  practice,  and  merge  the  two  jurisdictions  in  the 
one  or  the  other,  or  may  unite  in  one  action  any  num- 
ber of  different  causes  of  action  without  any  regard  to 
the  subject  matter  of  the  action.  This  legislative  power 
does  not  exist  under  our  constitution,  which  fixes  the 
jurisdiction  of  the  courts  in  respect  to  law  and  equity. 

But  another  important  question  is,  whether  the  land 
described  in  the  petition  is  or  is  not  exempt  from  taxa- 
tion for  city  purposes. 
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As  it  is  admitted  by  the  pleading  that  the  land  ^^  lies 
within  the  incorporated  limits  of  the  city  of  Omaha," 
the  question  is  fairly  raised  by  the  second  cause  of  ac- 
tion stated  in  the  petition  and  the  demurrer  thereto,  and 
in  the  discussion  of  this  question  it  may  be  of  some 
advantage,  in  the  first  place,  to  advert  to  some  general 
principles  in  the  administrative  policy  of  the  govern- 
ment. The  powers  of  the  state  government  are  divided 
into  three  distinct  departments — the  legislative,  execu- 
tive and  judicial,  and  no  person  or  collection  of  persons, 
being  one  of  these  departments,  can  exercise  any  power 
properly  belonging  to  either  of  the  others,  except 
expressly  so  authorized  by  the  constitution.  Under 
this  division  of  distinct  departments  of  the  govern- 
ment, the  apportionment  of  power  to  one  department 
will  of  itself  imply  an  inhibition  of  its  exercise  by 
the  others,  and  according  to  this  rule  of  apportion- 
ment, it  is  unquestionably  the  province  of  the  legisla- 
ture to  arrange  and  distribute  the  administrative  func- 
tions, committing  such  portions  as  it  may  deem  suita- 
ble to  local  jurisdictions,  and  retaining  others  to  be  ex. 
ercised  by  officers  appointed  by  the  central  power,  and 
to  change  such  arrangements  from  time  to  time  as  the 
public  exigencies  may  require;  and  this  exercise  of 
power  includes  the  legislative  authority  to  pass  laws 
for  the  incorporation  of  towns  and  cities,  for  the  power 
to  pass  such  laws  is  not  derived  from  the  directions  con- 
tained in  the  constitution,  in  relation  to  the  organiza- 
tion of  cities,  but  results  from  the  grant  of  legisla- 
tive power  of  the  people  to  the  legislature.  People  v. 
Draper^  15  N.  Y.,  545.  Bank  of  Chenango  v.  Brown^ 
26  N.  Y.,  870.  Sanborn  v.  Co7mnis8ioner8  of  Rice 
Co.^  9  Minn.,  176.  Butler  v.  Supervisors  of  Saginawj 
26  Mich.,  27. 

Again,  by  this  apportionment,  the  taxing  power  is 
vested  in  the  legislature,  and  therefore  it  is  exclusively 
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the  province  of  the  legislature  to  apportion  and  direct 
the  asBeBsment  and  collection  of  taxes;  and  this  power 
of  taxation  may  be  exercised  to  the  fall  extent  of  the 
public  exigency.  It  is  said  that  taxation  differs  from  the 
power  of  eminent  domain  in  this,  that  it  has  no  thought 
of  compensation  by  way  of  return  for  that  which  it 
takes  and  applies  to  the  public  good,  further  than  all 
derive  benefit  from  the  purposes  to  whic^h  it  is  applied; 
in  other  words,  that  "  the  support  of  government,  and 
other  objects  of  public  utility  promoted  by  taxation,  are 
supposed  to  return  to  the  individual  the  same  which  has 
been  taken  from  him  as  his  share  of  the  public  burden." 
Washington  Avenue^  69  Pa.  St.,  363.  Wynehamer  v. 
The  People^  13  N.  T.,  404.  People  v.  The  Mayor,  cfe?., 
of  N.  Z.,  4  Comst.,  419.  A  tax  is  defined  as  ^'a 
charge,  apportioned  either  among  the  whole  people  of 
the  state,  or  those  residing  within  certain  districts, 
municipalities,  or  sections."  Oliver  v.  Washington 
Mills,  11  Allen,  274.  And  as  the  responsibility  of  pass- 
ing laws  devolves  exclusively  on  the  legislature,  whether 
the  taxing  power  be  exercised  by  it  wisely  or  unwisely, 
justly  or  unjustly,  or  in  some  instances  it  may  be  abused, 
yet  the  ^Mnterest,  wisdom,  and  justice  of  the  representa- 
tive body,  and  its  relations  with  its  constituents,  famish 
the  only  security  against  unjust  and  excessive  taxation, 
as  well  as  against  unwise  taxation."  It  is  universally 
admitted  ^hat  in  the  imposition  of  taxes,  exact  and  cri- 
tical jastice  and  equity  are  not  attainable,  and  hence  it 
is  not  deemed  essential  to  taxation  that  it  should  be 
levied  according  to  the  strict  rules  of  abstract  justice. 
Therefore,  if  the  legislature  keep  within  its  proper 
legislative  sphere  of  action,  and  do  not  impose  burdens 
under  the  name  of  taxation  which  are  not  taxsbtion  in 
fact,  its  decisions  as  to  what  is  proper,  just,  and  poli- 
tic, both  in  respect  to  the  subjects  of  taxation  and 
the  kind  and  amount  of  taxes,  must  be  final  and  con- 
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elusive.  Providence  BanJc  v,  Billings^  4  Pet,  561. 
Sluiw  v»  DeniSy  5  Gilran,  418.  Wynehomier  v.  The  Peo- 
ple^  supra;  Cooley  on  Const.,  512;  Potter's  Dwarris,  419. 
Kirby  v.  Shaw,  49  Pa.  St.,  261. 

It  is,  however,  a  fundamental  principle  of  law  that  a 
citizen  cannot  be  deprived  of  his  private  property  ex- 
cept by  the  due  and  orderly  administration  of  the  law, 
through  its  appropriate  tribunals,  and  not  by  force  of  • 
an  act  of  the  legislature.  Hence,  the  legislative  depart- 
ment cannot,  by  the  exercise  of  legislative  power,  in 
any  form  of  legislation,  take  the  private  property  of  one 
citizen  and  give  it  to  another  or  to  a  corporation.  Such 
an  act  would  be  judicial,  depriving  a  citizen  of  his 
property  without  notice  or  due  process  of  law,  and  would 
be  repugnant  to  the  constitution,  and  contrary  to  the 
fundamental  principles  of  all  good  government.  There- 
fore, when  the  sole  object  of  a  legislative  act  is  to  take 
the  property  of  one  man  and  give  it  to  another,  the  legis- 
lature  transcends  its  legitimate  power,  and  assumes  the 
determination  of  grave  questions,  over  which  it  has  no 
constitutional  authority.  In  such  case  the  strict  divis- 
ion of  the  powers  of  the  government  should  be  enforced 
and  the  legislature  be  restrained  from  such  invasion  of 
private  rights.  Good  v.  ZercheTy  12  Ohio,  867.  Nor- 
mem  V.  Heist^  6  W.  &  S.,  171.  Denmn/  v,  MaUoon,  2 ' 
Allen,  361.  Oreenough  v.  Chreenough^  11  Pa.  St.,  494. 
Shawnee  v.  Carter^  2  Kan.,  131.  Holden  v.  Jamea^ 
11  Mass.,  396.    2  Kent.  Com.,  13. 

But  the  doctrine  seems  to  be  equally  well  settled  ^'  that 
no  court  can  pronounce  an  act  of  the  legislature  void," 
because  it  may  be  imperfect  or  impolitic,  or  "  for  any 
supposed  inequality  or  injustice  in  its  intention  or  its 
operation,  provided  it  be  upon  a  subject  matter  fairly 
within  the  scope  of  legislative  authority; "  and  to  bring 
the  validity  of  a  legislative  act  within  the  control  of 
the  judiciary,  it  must  be  clearly  subversive  of  the  con- 
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Btitution.  There  is  no  mixed  power,  partly  legislative 
and  partly  judicial,  to  be  exercised  in  concert  or  in  com- 
mon by  the  legislative  and  jadicial  departments  of  t\^e 
government.  The  courts  have  no  right  to  legislate,  and 
the  legislature  have  no  right  to  adjudicate,  for  the 
reason  that  the  line  which  separates  them  in  the  ex- 
ercise of  power  is  clear  and  distinct,  and  this  princi* 
*  pie  is  well  settled  and  understood.  It  is  said  that  if  the 
courts  were  to  declare  an  act  unconstitutional,  merely  be- 
cause in  our  opinion  we  may  consider  such  act  wrong 
and  unjust,  ^^  it  would  be  assuming  a  right  to  change 
the  constitution,  to  supply  what  we  might  conceive  to 
be  its  defect,  to  till  every  casus  omisaua,  and  to  interpo- 
late into  it  whatever,  in  our  opinion,  ought  to  have  b^en 
put  there  by  its  fraraers."  Sharpless  v.  Mayor ^  cfec.,  21  Pa. 
St.,  161.  1  Vesey,  Jr.,  376.  Penn  v.  Lord  Baltimore^ 
Vesey,  446.  atate  of  Georgia  v,  Stanton^  6  Wallace, 
71.  Cherokee  Nation  v.  Georgia,  5  Pet,  20,  30.  Arm- 
ington  v.  Ba/met,  16  Vt.,  749.  Maize  v.  Butler,  4 
Ind.,  344.  Fletcher  v.  Peck,  6  Cranch,  87.  Butler 
v.  Supervisors  of  Saginaw,  26  Mich. 

Now,  in  the  application  of  these  general  principles  of 
law  to  the-  case  under  consideration,  they  would  seem 
to  afford  a  sufficient  answer  to  the  question  pro- 
pounded; but  the  importance  of  the  question  demands 
further  examination.  The  city  of  Omaha  derives  its  tax- 
ing powers  from  '*  an  act  to  incorporate  cities  of  the  first 
class,"  approved,  March  28,  1878.  Section  twenty-four 
of  this  act  provides  that,  '*  the  mayor  and  council  shall 
have  power  to  levy  and  collect  taxes  for  general  pur- 
poses, not  exceeding  ten  mills  on  the  dollar,  in  any  one 
year,  on  all  real  estate  and  personal  property  within  the 
corporate  limits  of  the  city,  taaaable  according  to  the 
laws  of  the  state,  the  valuation  of  such  property  to  be 
taken  from  the  assessment  roll  of  the  proper  county, 
and  it  shall  be  the  duty  of  the  county  clerk  to  permit 
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the  city  clerk  to  make  out  from   the  assessment  rolls 
ot  the  county  an  assessment  roll  for  the  city   of  all 
property  liable  to  taxation,  as  above  specified.*^    By 
this  act  the  legislature  has  made  the  city  of  Omaha  a  * 
tax  district,  as  well  as  a  municipal  corporation,  and  has 
made  all  real  estate  and  personal  property  within  its 
corporate  limits  liable  to  taxation,  which  is  taxable  ac- 
cording to  the  laws  of  the  state.     !Now,  the  act  is  consti- 
tutional or  it  is  not.     If  it  shall  be  pronounced  unconsti- 
tutional, and  its    passage  an  unauthorized  exercise  of 
Icj^slative  power,  then  it  is  wholly  void,  and  the  result 
of  such  determination  would  be,  that  the  city  is  not  a 
tax  district,  and  there  would  be  no  authority  in   the 
municipal  corporation  to  levy  and   collect  any  taxes 
within  its  corporate  limits.  This  result  seems  clear  from 
the  fact,  that  the  only  question  which  the  court  can  con- 
sider is,  whether  the  act  conflicts  with  the  constitution, 
and  not  whether  the  court  shall  classify  the  property 
within  the  tax  district  into  such  as  shall  be  taxable  and 
such  as  shall  be  exempt  from  taxation.    The  court  can 
only  determine  as  to  the  constitutionality  or  unconsti- 
tutionality of  the  act,  and  when  it  goes   beyond  this 
inquiry,  and  attempts  to  classify  the  properly  into  such 
as  shall  be  taxable  and  such  as  shall  not,  it  assumes  the 
exercise  of  legislative  power,  which  belongs  exclusively 
to  the  legislative  department  of  the  government.    But 
does  the  act  conflict  with  the  constitution?    It  provides 
for  a  tax  on  all  real  estate  and  personal  property  within 
the  limits  of  the  city,  taxable  according  to  the  laws  of 
the  state.    This  is  an  evident  intent  to  equalize  the  pub- 
lic burden  so  far  as  practicable,  and  unquestionably  the 
establishment  of  such  a  system  of  taxation  is  a  proper 
and  legitimate  subject  of  legislative  authority.     Cooley, 
in  his  treatise  on  Constitutional  Limitations  (503),  says 
that  '^  whenever  the  corporate  boundaries  are  establish- 
ed, it  is  to  be  understood  that  whatever  property  is  in- 
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eluded  within  those  limits,  has  been  inclnded  by  the 
legislature,  because  it  justly  belongs  there,  as  being 
within  the  circuit  which  is  benefited  by  the  local  gov- 
ernment, and  which  ought,  consequently,  to  contribute 
to  its  government."  But  as  the  land  described  in  the 
petition  is  not  laid  out  into  lots,  but  is  used  for  agricul- 
tural purposes,  it  is  insisted  that  it  is  not  subject  to  tax- 
ation for  city  purposes.  And  the  rule  contended  for  is, 
that  the  theory  of  compensation  to  the  owner  of  proper- 
ty within  the  corporate  limits  of  a  city  by  way  of  pro- 
tection or  benefit,  derived  from  the  city  government,  ap- 
plies to  property  used  and  occupied  for  city  purposes, 
and  is  co-extensive,  only,  with  that  line  or  point  where 
it  ceases  to  operate  beneficially  to  the  proprietor  in  a 
municipal  point  of  view.  Who  is  the  arbiter  to  define 
this  line — and  where  is  it  to  be  exactly  found!  If  the 
judiciary  is  to  act  as  such  arbiter,  then  it  seems  cleisur 
that  it  must  do  one  of  two  things,  either  to  pronounce 
the  act  unconstitutional — and  upon  such  decision  as  al- 
ready shown  the  tax  district  will  be  destroyed— or  it 
must,  by  legislative  action,  amend  and  change  the  law, 
and  classify  the  property  within  the  city  limits,  so  as  to 
subject  part  thereof  to  taxation,  and  exempt  the  other 
part  from  taxation,  and  this  must  be  done  by  piecemeal 
as  each  case  shall  arise.  But  in  the  adjudication  of  cases 
which  must  constantly  arise  under  the  rule  contended  for, 
it  seems  impossible  to  discover  any  test  or  criterion  by 
which  uniformity  and  certainty  of  decisions  may  be  ob- 
tained. The  opinions  of  men  are  so  diversified  and  varied, 
that  what  to  one  mind  may  seem  clearly  right  and  proper, 
to  another  may  clearly  appear  to  be  wrong  and  unjust.  By 
one  court  lands  may  be  adjudged  subject  to  taxation, 
and  by  another  the  same  lands,  or  lands  similarly  situ- 
ated, may  be  adjudged  exempt  irom  taxation.  Which 
would  be  right t  Who  can  decide  the  question?  It 
therefore  seems  difficult  to  escape  the  conclusion  that 
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the  decision  of  each  case,  as  it  shall  arise,  must  depend 
upon  the  caprice  of  the  arbiter  who  determines  it,  for 
he  cannot  resolve  the  question  npon  any  principle  of 
legal  science.  Hence  the  exercise  of  judicial  power  in 
apportioning  the  taxes  of  a  district  affords  no  security 
against  the  abuse  of  the  taxing  power;  but  on  the  con* 
trary,  it  may  be  fraught  with  more  danger,  and  result  in 
greater  injustice,  than  a  uniform  system  of  taxation  estab- 
lished by  legislative  enactment.  But  if  the  courts  can 
exercise  the  power  to  arbitrarily  classify  the  property  of  a 
tax  district  into  such  as  shall  be  subject  to  taxation  and 
such  as  shall  not,  why  may  they  not  extend  the  classifi- 
cation, and  provide  that  lands  used  for  growing  corn 
shall  be  taxed,  and  those  for  growing  wheat  ^hall  not; 
that  lands  used  for  gardens  and  orchards  shall  be  taxed, 
and  those  occupied  for  manufacturing  purposes  shall 
not!  And  thus  the  classification  may  be  extended  to 
different  kinds  and  uses  and  descriptions  of  property 
indefinitely. 

If  the  power  can  be  exercised  in  the  one  case,  upon 
what  principle  shall  the  courts  be  inhibited  from  ex- 
ercising it  in  the  others?  The  principle  upon  which  the 
authority  must  rest  in  the  one  case  must  be  equally 
legitimate  and  apply  with  equal  force  in  the  others. 
However,  I  do  not  believe  that  such  is  the  law;  and  I 
understand  that  it  is  an  essential  priQciple  in  taxation 
that  there  must  be  some  system  of  apportionment,  and 
the  assessments  should  be  uniform  upon  all  the  taxable 
property  within  the  tax  district.  Again,  if  the  rule 
contended  for  rests  on  the  ground  that  lands  within  the 
tax  district  which  are  used  for  agricultural  and  horti- 
cultural purposes  do  not  receive  the  same  degree  of 
benefit  as  other  property  in  the  district — and  this  seems 
to  be  the  ground  most  strongly  urged  in  support  of  the 
rule — then  to  be  just  and  consistent  in  principle,  the 
rule  must  apply  with  equal  force  to  all  kinds  and  de- 
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scription  of  property  not  in  degree  equally  benefited 
with  other  property.  But  where  shall  the  line  be  drawn 
between  that  which  shall  be  taxed  and  that  which  shall 
not?  Again,  the  rule  will  apply  with  equal  force  to 
road  districts  throughout  the  county,  for  lands  adjacent 
to  the  highways  will  be  more  benefited  by  such  public 
roads  than  lands  distant  from  them;  and  hence  the 
latter  should  be  exempt  from  taxes  to  open  and  repair 
the  public  roads.  '  In  the  erection  of  the  public  build- 
ings of  a  county,  the  property  in  the  town  or  city  where 
jthey  shall  be  located  will  be  benefited  more  by  reason  of 
such  location  of  public  buildings  than  that  in  other 
parts  of  the  county.  So  the  property  of  the  county  in 
which  the  capital  of  the  state  is  located  is,  in  degree, 
benefited  by  reason  of  such  location,  more  than  that  of 
other  counties  of  the  state,  and  therefore  if  the  rule  is 
correct  in  principle  it  must  apply  in  such  cases.  It  is 
only  necessary  to  state  these  consequences  which  must 
result  in  the  application  of  the  rule  to  show  it  is  im- 
politic, and  fraught  with  danger  in  any  attempt  to  en- 
force it  by  the  exercise  of  judicial  power. 

Therefore,  when  tested  by  its  legitimate  and  logical 
results,  it  seems  clear  that  the  rule  contended  for  cannot 
be  sustained  on  any  ground  of  sound  policy,  and  cannot 
by  any  just  and  fair  system  of  taxation  be  applied  in  the 
apportionment,  levy,  and  collection  of  taxes  in  a  tax  dis- 
trict. In  Kirhy  v.  Shcuu)^  19  Penn.  State,  261,  Gibson, 
J.,  in  discussing  the  question  of  taxation,  says:  ^'  It  is 
illogical  to  argue  from  an  extreme  case,  or  from  the 
abuse  of  a  power  to  a  negation  of  it; "  and  again,  that 
in  the  levy  of  taxes,  if  "equality  were  practicable,  in 
what  branch  of  the  government  would  power  to  enforce 
it  reside?  Not  in  the  judiciary,  unless  it  were  com- 
petent  to  set  aside  a  law  free  from  collision  with  the 
constitution  because  it  seemed  unjust.  It  could  inter- 
pose only  by  overstepping  the  limits  of  its  sphere;  by 
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arrogating  to  itself  a  power  beyond  its  province;  by 
producing  intestine  discord;  and  by  setting  an  example 
which  other  organs  of  the  government  would  not  be 
slow  to  follow.  *  *  *  The  taxing  power  must  be  left 
to  that  part  of  the  government  which  is  to  exercise  it." 
And  it  may  be  added,  that  it  is  "  not  every  disproportion 
between  the  sum  which  a  citizen  pays,  and  the  interest 
which  he  as  an  individual  has,  in  the  purposes  to  which 
it  is  applied,  that  can  make  a  tax  law  void."  Gordon  v. 
Comes,  47  N.  Y.,  614. 

A  tax  is  properly  a  charge  apportioned  among  the 
people  of  a  tax  district,  so  that  each  individual  within 
its  boundaries  shall  pay  his  proportionate  share  of  the 
public  burdens,  and  hence  a  state  tax  is  apportioned 
throughout  the  state,  a  county  tax  throughout  the 
county,  and  a  city  tax  throughout  the  city. 

In  support  of  the  rule  contended  for,  the  plaintiff 
mainly  relies  upon  the  decisions  of  the  supreme  courts 
of  Iowa  and  Kentucky,  which  have  been  followed  in  the 
case  of  Bradshaw  v.  The  City  of  OmaJui^  1  Neb.,  16. 
It  is  conceded  that  the  Iowa  cases  are  directly  in  point, 
but  with  all  due  respect  to  which  the  able  opinions  of 
that  court  a^  justly  entitled,  it  seems  to  me  that  in  the 
decisions  of  that  court  upon  the  question  under  con- 
sideration, the  court  must  arrogate  to  itself  power  which 
exclusively  belongs  to  the  legislature;  and  in  reference 
to  the  conclusion  reached  in  that  state  upon  this  ques- 
tion, Cooley,  in  his  treatise  on  Const.  Lim.,  501,  in  a 
note  says:  ^'It  would  seem  as  if  there  must  be  great 
practical  difficulties — if  not  some  of  principle — in  mak- 
ing this  ^sposition  of  the  case."  I  think  the  principle 
fairly  deducible  from  the  Kentucky  cases  goes  no  further 
than  this:  that  ^^  where  the  original  limits  of  a  town  are 
not  filled  up,  and  it  has  not  in  fact  extended  itself  be- 
yond them  on  either  side,"  the  adjacent  vacant  and 
farm  lands  cannot,  by  extension  of  the  city  boundaries 
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or  Otherwise,  be  subjected  to  taxation  by  the  town  for 
the  mere  purpose  of  increasing  its  revenues.  And  this 
deduction  seems  to  be  clearly  sustained  by  the  case  of 
Cheaney  v.  Hoover^  9  B.  Mon.,  335;  for  in  this  case, 
after  stating  that  it  is  the  imperious  duty  of  the  legisla- 
ture to  provide  specially  for  the  government  of  towns 
by  incorporation,  it  is  said,  that  ''  if  they  be  within  the 
legislative  discretion,  whatever  abuse  of  that  discretion 
there  may  be  in  any  particular  instance,  or  whatever 
apparent  oppression  or  injustice  may  be  the  consequence, 
there  is  no  remedy  for  its  correction  but  in  an  appeal  to 
the  legislature  itself,  unless  the  complaining  party  can 
rest  his  case  upon  some  prohibition  of  the  constitution, 
or  some  right  secured  by  that  instrument.  An  act  of 
the  legislature,  not  interdicted  by  the  constitution,  being 
the  law  of  the  land,  no  other  department  or  tribunal 
can,  upon  its  own  sense  of  justice  or  propriety,  arrest  its 
operation.  The  wisdom  and  justice  and  discretion  re- 
quisite for  deciding  on  the  expediency  of  all  legislative 
measures  must  be  assumed  to  be  in  the  legislature  itself, 
where  the  constitution  has  placed  the  power  of  adopting 
or  rejecting  the  measure.  And  the  judiciary,  instituted 
for  the  purpose  of  administering  the  law,  has  no  right 
or  power  to  deny  effect  to  a  legislative  act,  except  upon 
the  ground  of  its  being  repugnant  to  the  constitution, 
and  of  its  being  therefore,  in  consequence  of  the  su- 
premacy of  that  instrument,  and  of  its  express  declara- 
tion, no  part  of  the  law  of  the  land.^^  This  was  an 
action  for  the  taking  and  conversion  of  one  horse;  the 
defendant  averred  that  tHe  property  was  taken  by  dis- 
tress for  the  payment  of  taxes,  and  a  judgment  for  the 
defendant  was  affirmed.  In  the  state  of  Iowa  the  classi- 
fication of  real  estate  into  such  as  shall  be  taxable  and 
such  as  shall  not,  is  by  the  court  applied  to  cities  with- 
out any  regard  as  to  whether  the  property  is  situated 
within  the  original  limits  of  the  city  or  is  brought  within 
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the  tax  district  by  exteDBion  of  the  original  boundaries 
or  otherwise.  Passing  the  numerous  cases  found  in  the 
reports  of  that  state  on  the  subject,  I  will  only  bring 
into  review  the  case  of  Durant  v.  Kauf^mwn^  34  Iowa, 
194,  in  which  I  think  there  is  a  great  departure  from  the 
doctrine  enunciated  in  the  fornier  decisions  upon  the 
question.  In  this  case  large  tracts  of  land  within  the 
city  limits  are  held  subject  to  taxation  for  city  purposes; 
but  it  is,  however,  said  that  "  the  mere  fact  that  lands 
are  included  within  the  limits  of  the  municipal  corpora- 
tion does  not  authorize  their  taxation  for  general  city 
purposes;"  for,  "if  the  property  proposed  to  be  taxed 
derives  no  benefit  from  being  within  the  city  limits"  it 
is  exempt  from  taxation  for  such  purposes.  This  is  said 
to  be  the  rule  recognized  by  the  various  decisions  of  that 
state  upon  that  subject,  and  that  "there  is  no  difSculty 
in  deducing  the  rule  from  the  adjudications,  but  there  is, 
on  account  of  its  general  terms,  great  difficulty  in  apply- 
ing it  to  actual  cases."  And  as  an  illustration  of  the 
rule,  it  is  said,  "  there  would  be  neither  reason  nor  justice 
in  permitting  the  proprietor  of  a  large  tract  of  land 
within  a  city  to  hold  it  for  an  opportunity  to  bring  it 
into  the  market  as  city  lots,  and  for  no  other  purpose, 
under  pretense  that  it  is  agricultural  land,  thus  escaping 
taxation  for  general  improvement  of  the  city,  the  very 
thing  which  will  bring  his  lands  into  the  market,  and 
thus  add  greatly  to  their  value — ^a  direct  benefit  to  the 
owner.  In  such  case  the  general  improvement  of  the 
city,  the  building  of  streets  near  or  in  the  direction  of 
the  lands  so  held,  etc.,  by  which  the  property  of  the  city 
is  advanced  and  an  invitation  to  population  is  held  out, 
all  bestow  direct  benefits  upon  the  owner  of  such  prop- 
erty. The  lands  being  part  of  the  city  in  fact,  and  held 
by  their  owner  for  increase  in  value  which  he  expects, 
because  they  are  city  lots,  are  benefited  by  the  municipal 
government,  and  share  in  the  benefits  derived  from  the 
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expenditure  of  revenue  raised  by  taxation.  If  property 
BO  held  within  the  city,  whether  it  be  subdivided  into 
lots  and  streets  thereon,  or  dedicated  to  public  use,  or 
be  enclosed  and  cultivated  as  agricultttral  lande^  it 
ought  to  be  subject  to  general  municipal  taxation.  This 
result  is  directly  deducible  from  the  rule."  And  if  this 
result  is  directly  deducible  from  the  rule,  it  will  indeed 
be  di£Scult  to  discover  any  part  of  the  rule  left  to  apply 
in  the  exemption  of  lands  from  ti^xation ;  for  if  under 
the  rule  any  lands  ^'  enclosed  and  cultivated  as  agricul- 
tural lands  "  are  '^  subject  to  general  municipal  taxation," 
why  shall  not  the  rule  apply  in  the  same  way  to  all 
other  lands  similarly  situated,  and  to  vacant  lands!  Upon 
what  principle  can  it  be  said  that  it  shall  so  apply  in  the 
one  case,  and  not  apply  in  like  manner  in  the  other 
cases?  It  is  said  the  lands  are  ^^part  of  the  city  vnfact^^ 
and  by  the  "  general  improvement  of  the  city,"  they  are 
^  advanced,  and  an  invitation  to  population  is  held  oiit, 
and  all  bestow  direct  benefits  upon  the  owner  of  such 
property,"  and  he  is  "benefited  by  the  municipal  gov- 
ernment, and  shares  in  the  benefits  derived  from  the  ex- 
penditure of  revenue  raised  by  taxation."  If  this  be 
true,  and  no  doubt  it  is,  then  the  logical  conclusion  and 
actual  result  are  as  certain  as  cause  produces  effect — that 
all  other  lands  within  the  original  city  limits  must,  in 
like  manner,  from  the  same  cause  be  advanced,  and  the 
owners  be  benefited  more  or  less  by  the  expenditure  of 
revenue  raised  by  taxation  for  municipal  purposed.  But 
must  the  different  application  of  the  rule  in  the  one 
C8S3  from  that  in  the  other,  depend  upon  the  supposed 
ultimate  disposition  the  owner  intends  to  make  of  his 
property?  If  this  is  the  ground  upon  which  the  tax 
must  be  imposed  in  the  one  case,  then  it  is  quite  clear 
that  it  is  the  intent  of  the  owner  in  respect  to  his  ulti- 
mate disposition  of  his  property,  and  not  the  land  itself , 
that  is  taxed.     But  upon  what  principle  or  authority  can 
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this  mterU  as  to  the  ultimate  dieposition  of  his  property 
be  made  the  subject  of  taxation!  It  seems  to  me,  it  is 
alone  upon  the  assumed  right  of  legislative  action  by 
the  court,  that  the  application  of  the  rule  must  rest. 

Again,  it  is  further  Baid  in  illustration  of  the  rule, 
that  land  within  the  city  limits,  used  for  purposes  of 
dwellings  or  businees,  though  '*  it  be  far  from  improved 
streets,  nevertheless  will  be  charged  with  the  burdens 
common  to  other  property."  Now,  if  land  "  enclosed 
and  cultivated,"  situated  perhaps  near  the  business  part 
of  the  city,  or  at  any  point  within  its  limits,  shall  be 
exempt  from  taxation,  on  the  ground  that  it  derives  but 
little  or  no  benefit  from  the  fact  of  being  within  the 
limits  of  the  city  government,  upon  what  ground  can  it 
be  maintained  that  a  single  lot,  with  a  small  dwelling- 
house  thereon,  situated  in  some  remote  comer  of  the 
corporate  limits,  less  benefited,  shall  4)e  taxed  to  pay  its 
proportionate  share  of  the  burdens  of  the  city  govern- 
ment? The  argument  is  more  imaginary  than  logical, 
and  the  proposition  need  only  be  mentioned  to  demon- 
strate its  absurdity.  Surely  the  rule  is  impolitic,  incon- 
sistent, and  unjust.  The  reason  given  for  the  taxation 
of  property  in  the  one  case  is  unanswerable,  and  ap- 
plies with  equal  force  to  all  other  lands.  It  is  this:  that 
the  claim  for  exemption  ^^  would  be  answered  by  the 
simple  consideration  of  the  fact,  that  cities  are  estab- 
lished for  the  very  purpose  of  people  living  together  in 
communities,  increasing  the  general  and  individual 
prosperity;  that  such  beginning  is  usually  an  inconsid- 
erable population,  with  territory  sufficient  for  its  pro- 
bable increase,  and  that  because  part  of  the  land  included 
within  the  limits  of  the  city  is  not  now  wanted  for  ac- 
tual occupation,  it  ccmnot  he  deprived  of  all  the  benefits 
of  the  city,  and  released  from  all  its  hurdene,^^ 

'^  Taxation  must  precede  improvements,  and  the  citizen 
must  look  to  the  municipal  government  for  the  benefit 
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to  which  he  is  justly  entitled  Id  the  way  of  improve- 
ments. He  cannot,  in  case  that  government  fails  to  im- 
prove the  streets  leading  to  his  property,  or  to  establish 
and  open  such  other  streets  iis  his  wants  reqnire,  or  to 
do  other  things  which  his  interest  demands,  separate 
himself  from  the  body  of  the  citizens  and  refuse  to  con- 
tribute, in  the  way  of  taxes,  to  the  general  good  of  the 
whole  city.  ♦  *  *  *  The  police  power  of  the  city 
is  exerted  for  his  protection  in  maintaining  good  order, 
and  if  he  be  threatened  by  the  evil-disposed,  or  should 
crimes  be  committed  against  his  person  or  property,  his 
safety  is  secured  and  oifenders  are*  brought  to  punish- 
ment by  the  municipal  ministers  of  the  law."  And  it 
might  be  added,  that  he  is  an  elector  in  choosing  the 
officers  of  the  municipal  government,  entitled  to  all  the 
rights  and  privileges  of  such  goverilment  equally  with 
every  other  citizen  thereof.  He  may  hold  office  and  ex- 
ercise the  same  rights  and  powers  equally  as  any  other 
citizen  in  directing  the  police  regulations  of  the  city 
and  in  the  assessment  of  the  taxes  necessary  to  pay  the 
public  expenses  of  the  common  government. 

Now,  the.  sum  of  the  whole  matter  is,  that  all  the 
property  of  the  city,  or  rather  of  the  tax  district,  consti- 
tutes its  wealth,  and  the  cardinal  principle  in  the  impo- 
sition of  taxes  is,  that  they  should  be  apportioned 
among  all  the  citizens  of  the  district  according  to  the 
value  of  their  respective  properties;  for  all  are  oenefited 
more  or  less,  an.d  all  are  equally  protected  by  the  laws 
of  the  common  government;  and  upon  this  power  to  as- 
sess and  tax  the  individual  property  depends  the  very 
existence  of  the  government  and  the  maintenance  of 
the  orderly  administration  of  its  police  system. 

In  the  case  of  The  City  of  St.  Louis  v.  Husselly  9 
Mo.,  508,  the  land  of  defendant  had  ever  been  occupied 
and  cultivated  as  a  farm,  and  by  subsequent  acts  of  legis- 
lation it  was  brought  within  the  corporate  limits  of  the 
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city.  The  defendant  complained  tiiat  '*  his  land  has  been 
embraced  within  the  limits  of  the  corporation  of  St. 
Louis  against  his  consent,"  and  he  grayed  "  an  injunc- 
tion to  restrain  the  city  from  selling  his  land  for  city 
taxes."  It  was  by  the  supreme  court  decreed  '<  that  the 
injunction  granted  by  the  circuit  court  be  dissolved, 
and  the  bill  of  complaint  dismissed."  In  Welle  v.  City 
of  Weetofiy  22  Mo.,  885,  the  legislative  act  conferred  * 
power  on  the  city  ^^  to  assess  and  tax  all  real  estate  out- 
side of  and  adjacent  to  the  corporation,  to  the  distance 
of  one-half  mile."  The  court  says  the  only  question  is, 
'^  whether  it  is  competent  for  the  legislature  to  confer 
upon  the  city  of  Weston  authority  to  tax,  for  local  pur- 
poses, land  lying  beyond  the  corporate  limits,"  and  the 
decision  is, ''  that  the  legislature  cannot  authorize  a  mu- 
nicipal corporation  to  tax,  for  its  own  local  purposes, 
lands  lying  beyond  the  corporate  limits." 

In  conclusion,  for  the  purpose  of  guarding  against 
any  erroneous  inference  which  might  be  drawn  from  this 
opinion,  it  is  proper  to  state,  that  the  issues  in  the  case 
at  bar  do  not  present  for  our  consideration  one  in  which 
it  may  clearly  appear  that  the  eole  object  of  the  I^sla- 
tive  act,  extending  the  power  of  taxation  by  a  city  over 
a  community  or  lands  beyond  its  original  limits,  is  to 
increase  its  revenues  only,  and  not  for  the  purpose  of 
any  municipal  regulations  or  government  over  the  same. 

If  this  opinion  is  a  correct  exposition  of  the  law,  it  is 
clear  that  the  ruling  upon  the  demurrer,  and  the  decree 
tendered  in  the  district  court  cannot  be  sustained;  and, 
therefore,  the  demurrer  must  be  sustained,  and  the  in- 
junction granted  by  the  court  below  is  dissolved,  and 
the  plaintiff's  petition  is  dismissed  with  costs. 

Dbobee  aooobdingly. 
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Lake,  Ch.  J. 

That  the  demurter  to  the  petition  ought  to  have  been 
Bustained  there  ie  no  dopbt  whatever.  In  this  we  are 
all  agreed.  Bat  the  majority  of  the  court  are  of  the 
opinion  that  this  decision  should  be  upon  the  ground 
alone  that  the  facts  stated  were  not  sufficient  to  consti- 
tute a  cause  of  action.  This  was  the  reason  alleged  in 
the  demurrer,  and  the  only  one.  Wherefore  the  court 
was  precluded  from  inquiring  as  to  whether  the  two 
causes  were  properly  joined  or  not.  Section  ninety-five 
of  the  code  of  civil  procedure  provides  that  "the  de- 
murrer shall  specify  distinctly  the  grounds  of  objection 
to  the  petition.  Unless  it  do  so,  it  shall  be  regarded  as 
objecting  only  that  the  petition  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action."  So  long,  therefore,  as 
the  defendant  did  not  object  to  the  misjoinder  of  distinct 
eauses  of  action,  it  was  not  within  the  province  of  the 
courc  to  do  so.  But  even  if  the  demurrer  had  specified 
the  misjoinder  as  ground  of  objection — which  it  no  doubt 
was — we  should  place  our  decision  solely  on  the  ground 
that  the  alleged  causes  of  action  do  not  fall  within  the 
operation  of  section  eighty-seven  of  the  code  of  civil 
procedure,  which  permits  legal  and  equitable  causes  of 
action  to  be  united  whenever  they  arise  out  of  "the  . 
same  transaction  or  transactions  connected  with  the 
the  same  subject  of  action."  That  these  two  causes  of 
action  do  not  fall  within  a  class  that  may  properly  be 
united  under  the  section  of  the  statute  jnst  quoted  is 
very  clearly  shown  in  the  opinion  of  our  brother  Gantt, 
and  we  think  if  the  question  were  properly  before  the 
court,  that  the  decision  should  be  placed  upon  this  ground 
alone. 

The  views  of  the  majority  of  this  court  as  to  the  con- 
stitutionality of  the  statute  which  permits  legal  and 
equitable  causes  to  be  united  in  one  action  are  distinctly 


OCTOBER  TERM,  1877. 


85 


Hall  T.  Vanier. 


Bet  forth  in  Wilcox  v.  ScmnderSj  4  Neb.,  669,  to  which 
we  refer.  We  there  need  this  language:  ^'  In  regard  to 
the  power  of  the  legislature,  under  the  constitution  of 
1867,  to  blend  law  and  equity  cases  in  one  form  of  action 
bj  the  abolition  of  the  distinction  formerly  existing  be- 
tween them,  and  authorizing  their  joinder  in  the  same 
petition,  we  entertain  no  doubt  whatever.  On  the  con- 
trary, we  think  the  authority  to  do  all  that  the  code  pro- 
vides in  this  particular  is  clear." 

The  decision  in  Wileoxv.  Satmders  was  under  the 
constitution  of  1867;  but,  safar  as  this  question  is  con- 
cerned, our  new  constitution  makes  no  change  whatever 
in  the  law;  by  each  of  them  the  district  courts  were 
given  ^^  both  chancery  and  common  law  jurisdiction," 
so  that  what  we  said  in  that  case  is  equally  applicable  in 
this.  For  the  reason,  therefore,  that  the  petition  fails  to 
state  a  cause  of  action,  the  demurrer  is  sustained,  the  in- 
junction granted  by  the  court  below  dissolved,  and  the 
action  dismissed  at  the  plaintiff's  costs. 

Decreb  accordinolt. 


Mr.  Justice  Maxwell  concurs. 


Oharles  Hall,  bt  al.,  plaintiffs  in  error,  v.  Timotht 

Vanier,  defendant  in  error. 

1.  Arbitration.',  In  an  action  on  an  award,  the  defendant  may  set 
up  as  a  defense  that  the  arbitrators  considered '  matters  not  sub- 
mitted to  them,  or  omitted  to  consider  matters  which  were  sub- 
mitted, and  may  prove  such  matters  in  bar. 

:  evidencb.    Arbitrators  are  proper  witnesses  to  testify  oon- 


8. 


ceming  what  matters  were  presented  before  them,  and  whether 
or  not  they  had  considered  all  the  matters  referred. 

&.  Practice:  iNSTBUCPrioNs  to  jury:  vsbdict.  Where,  firom  the 
testimony  in  a  case,  the  facts  are  in  dispute,  it  is  error  for  the 
comt  to  direct  the  Jury  how  they  shall  find  a  verdict 
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Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Savage,  J. 

The  opinion  states  the  case. 

W.  J.  OonneUf  for  plaintiff  in  error. 

JEJ.  Wakdeyy  for  defendant  in  error. 

Maxwell,  J. 

Timothy  Vanier  as  assignee  of  Z.  Vanier,  oommen- 
ced  an  action  in  the  district  court  of  Douglad  county 
against  Charles  Hall,  Thomas  F.  Hall,  and  Watson 
Fletcher,  to  recover  the  sum  of  $497.00  and  interest 
on  an  award  in  fitvor  of  Z.  Yanier,  and  against  said  de- 
fendants. 

The  defendants  answered  the  petition  of  the  plaintiff, 
denying  that  Timothy  Vanier  owned  the  claim  sued  on, 
and  alleging  that  they  are  the  owners  and  assignees  of 
said  claim.  The  defendants  further  allege  that  Z.  Yan- 
ier, on  the  eighteenth  day  of  August,  1870,  assigned 
said  claim  in  writing  to  0.  0.  Crowell,  who  owned  the 
same  at  the  time  the  action  was  commenced,  and  that 
Crowell  has  since  sold  and  assigned  the  same  to  the  de- 
fendants, who  are  now  the  owners  thereof. 

The  defendants  further  allege,  that  on  or  about 
the  fifteenth  day  of  August,  1869,  they  entered  into  co- 
partnership with  Z.  Yanier,  in  the  business  of  milling, 
and  that  said  co-partnership  continued  about  six  months, 
and  was  then  dissolved;  that  at  the  time  of  the  disso- 
lution of  the  firm,  it  had  large  liabilities  outstanding, 
then  amounting  to  about  the  sum  of  $279;  and  also  had 
certain  credits  due  it;  that  the  amount  of  said  assets 
is  unknown  to  defendant,  but  a  portion  of  said  credits 
are  doubtful  claims,  and  a  full  collection  thereof  cannot 
be  made ;  that  all  matters  in  difference  between  Yanier 
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and  the  defendants  were  included  in  an  agreement 
of  submission  to  arbitrators  who  made  an  award; 
but  that  said  award  fails  to  find  or  award,  or  in  any 
manner  determine,  the  questions  whether  or  not  Yanier 
shall  be  held  for  his  proportion  of  such  liabilities,  or 
whether  he  shall  be  fully  discharged  therefrom,  and  also 
fails  to  find  what  interest,  if  any,  said  Yanier  shall  have 
in  the  assets  of  the  firm. 

The  plaintiff  filed  a  reply  to  the  answer  of  the  de- 
fendants : 

1.  Denying  that  the  assignment  of  the  claim  in  dis- 
pute to  plaintiff  was  made  after  the  alleged  alignment 
to  the  defendants,  o{  after  August  SO,  1871. 

2.  Denying  that  plaintiff  has  no  interest  in  said 
claim,  but  alleging  that  he  is  the  owner  thereof. 

8.  Denying  that  defendants  are  the  assignees  of 
said  claim,  and  that  on  the  eighteenth  day  of  Aug- 
ust, 1870,  or  any  other  time  before  the  assignment  to 
plaintiff,  Z.  Yanier,  for  a  vahiable  consideration,  or 
otherwise,  assigned  said  claim  to  C.  C.  Crowell  or  any 
other  person. 

4.  Denyingthat  Crowell  assigned  said  claim  to  defend- 
ants, but  that  if  he  has  done  so  it  has  been  done  since 
the  commencement  of  this  suit 

5.  Denying  that  said  arbitrators  failed  to  make  an 
award  on  all  the  issues  submitted  to  them. 

On  the  trial  of  the  cause,  the  court  instructed  the 
jury  to  find  for  the  plaintiff,  and^gainst  the  defendants, 
for  the  full  amount  claimed  in  the  petition.  A  motion 
for  a  new  trial  was  made,  which  was  overruled  by  the 
court,  and  judgment  rendered  on  the  verdict  against 
the  defendants,  to  reverse  which  they  bring  the  case 
into  this  court  by  petition  in  error. 

In  an  action  on  an  award,  the  defendant  may  set  up 
as  a  defense  that  the  arbitrators  considered  matters  not 
submitted  to  them,  or  omitted  to  consider  matters 
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which  were  submitted,  and  may  prove  these  matters  in 
bar  in  an  action  at  law  to  enforce  the  award.  2  Green- 
leaf  on  Evidence,  sec.  78,  and*  cases  cited. 

And  although  ordinarily  they  will  not  be  bound  to 
disclose  the  grounds  of  their  award,  yet  they  may  be 
examined  to  prove  that  certain  matters  were  or  were  not 
examined  or  acted  on  by  them.  Id.  Rook  v.  Bru- 
backer  J  1  Rawle,  804.  Alder  v.  SaviUy  5  Taunt.,  454. 
Zeigler  v.  Zdgler^  2  Sergt.  &  Rawle,  286. 

In  Briggs  v.  Smithy  20  Barb.,  409,  the  court  say: 
"In  Btider  v.  The  May  or  j  1  Barb.,  884,  before  cited, 
the  court  remarked,  that  where  there  is  not  enough 
on  the  &ce  of  the  award  to  show  that  it  did  not 
go  beyond  the  submission,  parol  evidence  might  be 
resorted  to,  and  that  the  arbitrators,  or  either  of  them, 
were  competent  witnesses  to  prove  that  fiict,  unless 
mala  Jides  should  be  alleged.  Here  the  defendant 
expressly  stated,  when  the  oJSer  was  made,  that  no 
bad  faith  on  the  part  of  the  arbitrators  was  im- 
puted. In  such  cases  the  evidence  of  arbitrators 
has  often  been  admitted  to  show  that  they  did,  or  did 
not,  take  into  consideration  any  particular  subject 
matter." 

In  the  case  of  Stronff  v.  Strong ^  9  Cush.,  676,  the 
court  say:  "Indeed,  on  a  first  view  of  the  subject  we 
entertained  some  doubts  of  the  admissibility  of  the 
testimony  of  Edwards  himself.  But  the  admission  of 
such  testimony  seems  to  be  required  by  the  necessities 
of  justice.  It  is  received  without  challenge  (see  In  re 
Hicks,  8  Taunt,  694)  in  the  English  courts.  And 
though  the  general  doctrine  be,  that  an  arbitrator  can- 
not be  suffered  to  impeach  his  own  award  (Bigelow  v, 
Mdynardj  4  Oush.,  817),  especially  by  declarations  m 
pais,  yet  in  cases  like  the  present,  this  court,  in  sitting 
at  nisi  prius,  has  admitted  the  arbitrators  to  depose  to 
&cts  which  transpired  at  or  during,  the  arbitration. 
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tending  to  show  the  award  to  be  void  for  legal  cause." 
Boston  V.  Graj/y  6  Met,  181. 

^^  If  the  submission  is  niade  conditional  by  the  clause 
of  ita  quod  arbitrium  fat  de  prcemissiSy  and  recites  several 
distinct  matters  which  are  specifically  referred,  and  the 
arbitrators  omit  to  decide  one  of  the  matters,  and 
there  are  no  general  words  in  the  award  which  can  be 
construed  to  embrace  a  decision  on  such  particular  mat- 
ter, the  whole  award  is  bad."  OU  v.  Schroeppely  5  N.  Y., 
486.  McNear  v,  Bailey y  18  Me.,  201.  Morse  on  Arbi- 
tration, 861. 

Where,  as  in  this  case,  the  defense  is,  that  certain 
matters  submitted  to  them  were  not  considered  by  the 
arbitrators,  they  are  proper  witnesses  to  testify  concern- 
ing what  matters  were  presented  before  them,  and 
whether  or  not  they  had  considered  all  the  matters  so 
referred.  Morse  on  Arb.,  361.  2  Greenleaf  on  Evi- 
dence, sec.  78.  1  Bawle,  804.  Alder  v.  SaviUey  6 
Taunt,  464.    Zeigler  v.  ZdgleTy  2  Sergt.  k  Bawle,  286. 

The  court  therefore  erred  in  excluding  the  cross- 
examination  of  John  8.  Bowen,  in  relation  to  what 
matters  were  considered  in  making  up  the  award.  The 
court  also  erred  in  excluding  testimony  ofiered  by  the 
defendants  in  regard  to  the  assignment  of  the  claim  in 
controversy,  and  in  directing  the  jury  to  find  a  verdict 
for  the  plaintiflF.  The  judgment  of  the  district  court 
is  reversed  and  the  cause  remanded  for  a  trial  de  novo. 

Reversed  and  remanded. 
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The  State,  ex  rel.  Metz  v.  Cunningham. 

The  State  of  Nebbaska,  ex  rel.  Matthias  Metz  v. 

T.  O.  OuKNINaHAM,  SHEBIFf  OF  BlOHAHDBON  OoUNTY. 

1.  Exemption :  The  plaintifT  sets  forth  in  an  application  for  man- 
damus that  he  is  the  head  of  a  family,  a  resident  of  the  state, 
and  actually  engaged  in  the  business  of  agriculture  ;  that  he  has 
neither  lands,  town  lots,  nor  houses  subject  to  exemption  as  a 
homestead  under  the  laws  of  this  state ;  that  one  F.  commenced 
an  action  by  attachment  against  him,  and  caused  the  same  to  be 
leyled  upon  plaintiff's  mules,  harness,  wagon,  and  on  about 
twenty-four  hundred  bushels  of  com ;  that  plaintiff  thereupon 
filed  an  inventory,  under  oath,  with  the  officer  holding  the  attach- 
ment,  of  the  whole  of  the  personal  property  owned  by  him,  and 
claimed  the  property  as  exempt;  that  the  officer  refused  to  call 
to  his  aid  three  freeholders  of  the  county  and  have  the  property 
appraised ;  and  that  the  property  was  not  taken  for  clerks*,  labor- 
ers*,  or  mechanics'  wages,  or  for  money  due  and  owing  by  an 
attorney  at  law  for  money  or  other  yaluable  consideration  re- 
ceived by  said  attorney  for  any  person  or  persons.  Held.  1. 
That  the  plaintiff  was  entitled  to  a  release  of  the  mules,  har- 
ness, and  wagon.  2.  That  the  respondent  take  the  necessary 
steps  to  have  the  property  in  question  appraised  as  required  by 
law,  and  to  permit  the  plaintiff  to  select  therefrom  to  the  value 
of  five  hundred  dollars. 

8. ,    Where  an  inventory,  under  oath,  is  made  by  a  debtor,  and 

filed  with  an  officer  holding  an  execution  or  order  of  attachment, 
he  must  call  appraisers  to  ascertain  the  value  of  the  proper^ 
seized.    He  has  no  discretion  in  tlie  matter. 

Original  application  for  mandamus. 

Oeorge  P.   UhL^  for  the  petitioner. 

Maxwell,  J. 

This  is  an  application  for  a  peremptory  writ  of  man- 
damns  to  compel  the  sheriff  of  Richardson  county  to 
cause  certain  property,  levied  upon  by  him  under  an  or- 
der of  attachment,  to  be  appraised  as  required  by  the 
statute,  said  property  being  claimed  as  exempt  under  the 
law,  and  to  release  other  property  which  is  specifically 
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exempt  by  statate.  The  plaintiff  sets  forth  in  his  appli- 
cation that  he  is  the  head  of  a  family,  and  a  resident  of 
this  state,  and  is  actnally  engaged  in  the  business  of  ag- 
riculture; that  he  has  neither  lands,  town  lots,  nor  houses 
subject  to  exemption  as  a  homestead  under  the  laws  of 
this  state ;  that  one  F.  commenced  an  action  against 
the  plaintiff  and  caused  an  order  of  attachment  to  be  is- 
sued  in  said  cause,  and  the  same  was  levied  on  a  span  of' 
mules,  and  one  set  of  harness,  and  a  wagon,  being  the 
only  team,  harness,  and  wagon  possessed  by  plaintiff; 
said  order  of  attachment  was  also  levied  upon  abont 
twenty-four  hundred  bushels  of  corn,  being  all  the  grain 
possessed  by  plaintiff ;  that  plaintiff  thereupon  filed  an  in- 
ventory, under  oath,  with  the  officer  holding  the  order  of 
attachment,  of  the  whole  of  the  personal  property  owned 
by  him,  and  claimed  the  property  so  levied  upon  as 
being  exempt  under  the  law;  but  the  officer  refused  to 
cause  said  property  to  be  appraised ;  that  the  property 
was  not  taken  forclerks^  laborers',  or  mechanics'  wages, 
or  for  money  due  and  owing  by  an  attorney  at  law  for 
money  or  other  valuable  consideration  received  by  said 
attorney  for  any  person  or  persons.  The  prayer  is  for^a 
writ  directed  to  the  respondent  requiring  him  to  release 
the  mules,  harness,  and  wagon,  and  feed  for  stock  for 
three  months,  and  that  the  remainder  of  the  property  of 
thtf  relator  be  appraised  as  provided  by  law,  and  that  he 
be  permitted  to  select  therefrom  property  to  the  value 
of  five  hundred  dollars.  The  application  is  made  upon 
notice  to  the  respondent,  and  the  proof  fully  sustains  the 
fiicts  set  forth  therein. 

Our  statute  provides  (Gen.  Statutes,  616)  that  ^^all 
heads  of  families,  who  have  neither  lands,  town  lots,  nor 
houses  subject  to  exemption  as  a  homestead  under  the 
laws  of  this  state,  shall  have  exempt  from  forced  sale  on 
execution  the  sum  of  five  hundred  dollars  in  personal 
property." 
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^^  Adj  person  desiring  to  avail  himself  of  the  exemp- 
tion as  provided  for  in  the  preceding  sections,  mnst  file 
an  inventory,  nnder  oath,  in  the  court  where  the  judg- 
ment is  obtained,  or  with  the  officer  holding  the  ezecn- 
tion,  of  the  whole  of  the  personal  property  owned  by 
him  or  them,  at  any  time  before  the  sale  of  the  properly; 
and  it  shall  be  the  duty  of  the  officer  to  whom  the  exe- 
cution is  directed,  to  call  to  his  assistance  three  disinter- 
ested freeholders  of  the  county  where  the  property  may 
be,  who,  after  being  duly  sworn  by  said  officer,  shall  ap- 
praise said  property  at  its  cash  value." 

This  question  was  before  this  court  in  the  case  of  The 
People  V.  McClay,  2  Neb.,  8,  and  it  was  there  held  that 
when  an  inventory  under  oath  was  filed  with  the  officer 
he  had  but  one  course  to  pursue,  and  that  was  to  call 
three  disinterested  freeholders  of  the  county  and  have 
them  appraise  the  property,  and  if  its  value,  as  shown  by 
the  appraisement,  did  not  exceed  five  hundred  dollars, 
release  it  at  once  from  the  execution  and  return  it  to  the 
debtor.  We  approve  of  that  decision.  The  officer  can- 
not question  the  correctness  of  the  inventory.  If  the 
debtor  has  real  estate  which  is  exempt  under  the  home- 
stead law,  or  other  personal  property  than  that  contained 
in  his  list,  such  personal  property  is  liable  to  be  seized 
for  his  debts,  and  he  may  be  prosecuted  for  perjury.  But 
when  an  inventory  under  oath  is  made  by  the  debtor 
and  filed  with  the  officer  holding  the  execution  or  order 
of  attachment,  he  must  call  appraisers  to  ascertain  the 
value  of  the  property  seized.  He  has  no  discretion  in 
the  matter,  and  cannot  shelter  himself  behind  an  indem- 
nifying bond. 

Section  five  hundred  and  thirty  of  the  code  exempts 
certain  specific  articles  from  sale  on  an  execution  or  or- 
der of  attachment.  Among  the  articles  so  exempted,  if 
the  debtor  at  the  time  is  actually  engaged  in  the  busi- 
ness of  agriculture,  is  one  yoke  of  oxen,  or  pair  of  horses 
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in  lien  thereof.  Mules  are  not  named  in  the  statute. 
Bat  the  object  of  the  law  is  to  exempt  a  team  for  the 
debtor;  if,*  therefore,  his  team  oonsist  of  mules  they  are 
exempt,  although  not  specifically  designated  in  the  stat- 
ute. The  statute  also  provides  that  a  wagon  and  the 
necessary  gearing  for  the  team  shall  be  exempt.  The 
articles  specifically  exempted  may  be  claimed  by  the 
debtor  although  he  is  the  owner  of  lands,  town  lots,  and 
houses,  which  are  exempt  under  the  homstead  law.  The 
selection  may  be  made  by  the  debtor,  his  agent,  clerk, 
or  legal  representative,  and  when  made  it  is  the  duty  of 
the  officer  holding  the  execution  or  order  of  attachment 
to  release  such  property.  If  he  fail  to  do  so,  he  may  be 
compelled  by  mandamus  to  perform  his  duty.  A  per- 
emptory writ. of  mandamus  is  awarded  as  prayed  in  the 
application. 

Wbit  awarded. 


TooTLB  &  Matjle,  bt  al.,  Afpbllees,  y.  Pbteb  DxTNlf 
AND  Thomas  Moobb,  Appellants. 

1.  Vendor  and  Vendee :  Fraud.  Where  a  vendee  has  par- 
ticipated in  the  fraud  of  *the  vendor,  by  accepting  from  him  a 
conveyance  of  real  estate,  with  the  intent  to  hinder,  delay,  or  de- 
fraud the  creditors  of  such  vendor,  the  conveyance  will  be  void 
as  to  those  creditors,  even  though  frdl  consideration  has  been 
paid  for  such  property. 

2.  Fraud,    kvidencb.    Fraud  is  never  presumed,  but  must  be 

proved,  and  the  degree  of  proof  necessary  to  establish  it  is  the 
same  in  equity  as  at  law. 

3.    :  .    The  question  of  fraudulent  intent  is  one  of  fact 

and  not  of  law. 

4.  Heal  Property,  bona  ftob  fubchasbb.  A  hi^na  fids  pur- 
chaser, for  a  valuable  consideration,  without  notice,  is  protected, 
whether  purchasing  from- the  fraudulent  grantor  or  grantee. 
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Tootle  &  Maule  y.  Dunn. 


Appeal  from  the  district  court  of  Gage  county.  Tried 
below  before  Weaver,  J.  The  opinion  states  the  iacts 
of  the  case. 

Hastings  <&  McCHMiey  for  appellants. 

I.  If  by  the  testimony  it  be  found  that  Dunn,  at  the 
time  he  conveyed  the  land,  was  insolvent,  this  does  not 
vitiate  the  transfer;  the  statute  does  not  deprive  a  man 
of  the  power  to  sell  or  otherwise  dispose  of  his  property 
although  he  may  be  insolvent.  Pecot  v,  ArmeUny  21 
La.,  667.     Smith  v.  Henry ^  2  Bailey,  118. 

Many  sales  made  in  the  ordinary  course  of  business 
may,  and  do,  defeat  creditors  who  could  have  levied  on 
the  property  sued  had  it  remained  in  possession  of  the 
vendor  a  while  longer,  yet  these  sales  are  valid.  APwood 
V.  Impson^  5  0.  E.  Green,  160. 

II.  Mere  insolvency  alone,  then,  does  not  vitiate  any 
transfer;  there  must  be  coupled  with  it  an  intent  to 
hinder,  delay,  or  defraud  creditors,  and  when  the  transfer 
is  made,  as  in  the  case  at  bar,  for  a  valuable  considera- 
tion, there  must  be  not  only  a  fraudulent  intent  on  the 
part  of  Dunn,  but  also  a  participation  in  that  intent  on 
the  part  of  Moore;  for  our  statute  of  frauds.  General, 
Statutes,  section  twenty-one,  page  three  hundred  and 
ninety-five,  excepts  from  its  operation  all  transfers  of 
estates  and  interests  which  are  made  for  a  valuable  con- 
sideration, unless  it  appears  that  the  purchaser  had  pre- 
vious notice  of  the  fraudulent  intent  of  the  vendor 
Seymour  v.  WilsoUy  1%  N.  T.,  417. 

It  is  a  fair  and  reasonable  presumption  to  a  man  pay- 
ing a  full  -and  adequate  consideration  in  good  faith  for 
the  property,  that  the  purchase  so  far  from  diminishing 
the*  means  of  the  vendor  for  paying  his  debta,  will  afford 
him  a  facility  for  so  doing.  Pierson  v.  Tom,  1  Texas, 
557.    And  it  would  seem  that  notice  of  insolvency  of 
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vendor  by  vendee  would  not  vitiate  a  transfer — there  mnst 
be  notice  of  fraudulent  intent;  and  it  is  upon  these 
grounds  that  the  rights  of  the  grantee  who  acts  in  good 
faith  and  gives  a  valuable  consideration  are  protected, 
although  there  may  have  been  a  fraudulent  intent  on  the 
part  of  the  grantor.  Seroy  v.  Kerr^  21  Howard  Prac, 
409.  Carpenter  v.  Muren^  42  Barbour,  800.  Water- 
bury  V.  SturtevarU^  18  Wendell,  853.  Waters  p.  Biggin^ 
19  Md.,  536.  Eeeemg  v.  McClosky,  37  111.,  341.  Sihly 
V.  Hoody  3  Mo.,  290.  £ittridgev.  Sumner ^  11  Pick.,  50. 
Oreen  v.  Tanner^  8  Met.,  411.  Johneon  v.  JohnsoUy  8 
Met.,  68.'  Sands  v.  SUdreth,  14  Johnson,  493.  Dams 
V.  TMetSy  39  Maine,  279.  Blair  v.  Bass,  4  Blackf.,  639. 
Thompson  v.  Sanders,  6  J.  J.  Marsh,  94.  Violett  v. 
YioleU,  2  Dana,  823.  Splawn  v.  Martin,  17  Ark.,  146. 
Ewi/ng  v.  BufiMe,  20  111.,  448.  Frank  v.  Peters,  9  Ind., 
344.  Fifield  v.  Gaston,  12  Iowa,  218.  Millet:  v.  Bryan, 
8  Iowa,  58.  Palmer  v,  H&nierson,  20  Ind.,  297.  Sisson 
v.Boath,  80  Conn.,  15.  BtUchinson  v.  Watkins,  17 
Iowa,  476.  Meixsell  v.  Williamson,  35  111.,  529.  Ap- 
person  v.  Ford,  29  Ark.,  746.  Hamilton  v.  Staples,  49 
Oonn.,  316.  Lea^h  v.  Fra/nois,  41  Vermont,  670.  Byrne 
V.  Becker,  42  Mo.,  264. 

In  the  proof  of  a  fraudulent  intent  the  same  rule  pre- 
vails in  equity  as  in  law.  The  law  does  not  presume 
fraud.  It  must  be  established  by  evidence;  a  court  of 
equity  is  grounded  on  the  same  principles  as  a  court  of 
law  in  drawing  inferences  from  the  testimony  placed  be- 
fore it.  Ford  V.  Chamhers,  19  Cal.,  143.  Bump  on 
Fraudulent  Conveyances,  664.  MoConihe  v.  Sa/uyyer, 
12  N.  H.,  896.  Doe  v.  Dignowitty,  4  S.  &  M.,  58.  Wat- 
kins  V.  Wallace,  19  Mich.,  57. 

And  the  only  exception  we  can  find  to  this  rule  is 
where  the  price  given  by  the  grantee  is  wholly  inade- 
quate and  uncotiscionable. 
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M.  B.  O.  Trusy  for  appellees. 

I.  The  rale  at  law,  that  fraad  must  be  proven  and 
will  not  be  presumed,  does  not  obtain  in  suits  in  equity. 

Ward,  et  aZ.,  v.  Zamberthy  31  Ga.,  160.     Hempstead  v. 
Johnetonj  18  Ark.,  141.  HoUisterv.  Lovd^  3  Mich.,  824. 

II.  The  question  of  fraudulent  intent  is  scarcely  ever 
susceptible  of  positive  or  direct  proof,  and  must  be  estab- 
lished, if  at  all,  by  consideration  of  all  the  facts  and  cir- 
cumstances in  the  case.  Wright  v.  OraveTy  27  111.,  430. 
PurhUt  V.  Polaoky  17  Cal.,  327,  328.  Colquitt  v.  ITumaSj 
8  Ga.,  268.  Ward  v.  Zamh&rth,  31  Ga.,  160.  Hicke  v. 
Stone^  18  Minn.,  438.  Sands  v.  Oodvme,  4  Johnson,  536. 
Stadtler  v.  Wood,  24  Texas,  624.  Weisinger  v.  Chis- 
holm^  28  Texas,  790. 

III;  Indebtedness  of  grantor  at  time  of  conveyance 
is  prima  facie  fraud,  and  the  burden  of  proving  good 
faith,  and  that  grantor  had  enough  to  pay  his  debts,  is 
then  thrown  upon  the  one  interested  in  defeating  the 
suit    Ellinger  v.  Growl,  17  Md.,  875,  a/nd  cases  cited. 

IV.  A  conveyance  of  property  by  one  largely  in 
debt,  especially  if  these  debts  are  about  to  ripen  into 
judgments,  together  with  subsequent  possession  and  con- 
tinued enjoyment  of  the  property  by  grantor,  create  pre- 
sumptions of  fraud  which  require  clear  and  satisfactory 
proof  of  fairness  on  the  part  of  the  actors  to  remove, 
and  this  presumption  is  stronger  when  the  conveyance 
is  to  a  relative  of  the  grantor,  and  the  fact  that  a  full 
price  was  to  be  paid  for  the  property  is  not  sufficient  to 
rebut  the  presumption.  Johnston  v.  Dicky  27  Miss.,  277. 

V.  Knowledge  by  vendee  of  fraudulent  intent  on 
part  of  vendor  to  hinder,  delay,  or  defraud  creditors. 
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althoagh  he  has  paid  valuable  and  adequate  considera- 
tioD,  avoids  the  deed  and  leaves  the  property  subject  to 
the  debts  of  the  grantor.  Weidnger  v.  ChishoVm^  28 
Texas,  790. 

YI.  If  vendee  had  reasonable  cause  to  believe  vendor 
insolvent  at  time  of  the  transfer,  the  sale  is  void.  Butler 
V.  Breck,  7  Met.,  166-8.  Oillett  v.  Phelps.  12  Wis.,  893 
6freen  v.  TcmPmih^  E.  Green,  105. 

VII.  To  rebut  appearance  of  fraud,  such  a  change  of 
possession  as  is  necessary  to  validity  of  a  sale  must  be 
established  by  direct  testimony.  Qrover  v,  Gilbert^  6 
Phila.  (Pa.),  135. 

VIII.  When  a  presumption  of  fraud  has  been  raised, 
it  devolves  upon  the  party  claiming  under  conveyance 
attacked,  to  explain  and  establish  the  bona  fides  of  the 
transaction.  Merrill  v.  Lock^  41  N.  H.,  491.  Purhitt 
V.  Polack^  17  Cal.,  382. 

IX.  When  transfer  is  assailed  by  creditors  as  fraudu- 
lent,  such  transfer,  to  be  held  valid,  must  be  shown  to  be 
bona  fide  and  upon  valid  consideration.  Ferguson  v. 
Gilbert,  16  Ohio  St.,  88,  96. 

Maxwell,  J 

On  the  first  day  of  February,  1875,  an  attachment 
was  levied  on  the  south-east  quarter  of  the  north- 
west quarter,  and  the  east  half  and  the  south-west 
quarter  of  the  south-west  quarter  of  section  one,  in 
township  three  north,  of  range  seven  east  of  the 
sixth  principal  meridian,  in  an  action  pending  in  the 
district  court  of  Saline  county,  wherein  Tootle  & 
Maule  were  plaintiffs,  and  Peter  Dunn  was  defendant. 
In  November  of  that  year,  the  plaintiffs  in  that  suit  re- 
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covered  judgment  against  the  defendant,  Dnnn,  for  the 
gam  of  $1,138.43. 

On  the  second  day  of  March,  1875,  another  attach- 
ment was  levied  on  the  above  described  tracts  of  land 
in  an  action  pending  in  the  district  coart  of  Saline 
county,  wherein  Whitney,  Bauserman  &  Co.  were  plain- 
tiffs, and  Peter  Bunn  was  defendant.  At  the  Novem- 
ber term,  1875,  of  said  court,  the  plaintiffs  in  said  action 
recovered  a  judgment  *  against  Dunn  for  the  sum  of 
$634.07. 

On  the  twenty-first  day  of  January,  1875,  Dunn  con- 
veyed the  above  described  premises  by  warranty  deed  to 
Thomas  Moore,  one  of  the  defendants,  for  an  alleged 
consideration  of  $800,  which  deed  was  duly  recorded  on 
the  twenty-seventh  day  of  January,  1875.  In  Novem- 
ber, 1875,  the  plaintiffs  caused  executions  to  be  issued 
on  their  judgments,  which  executions  were  by  the  sher- 
iff endorsed  "  no  goods."  The  sheriff  then  levied  the 
executions  on  the  lands  in  question.  This  action' was 
brought  to  set  aside  the  deed  from  Dunn  to  Moore  for 
the  lands  in  controversy.  It  being  alleged  that  said 
deed  was  made  without  consideration,  and  with  the  in- 
tent  and  for  the  purpose,  as  the  said  Thomas  Moore  then 
well  knew,  of  delaying,  hindering,  and  defrauding  the 
said  plaintiffs  in  the  collection  and  amount  of  their 
claims. 

Judgment  was  rendered  in  the  court  below  in  favor 
of  the  plaintiffs,  to  reverse  which,  the  defendant,  Moore, 
brings  the  case  into  this  court  by  appeal. 

Section  seventeen,  chapter  twenty-five.  General  Stat- 
utes, 395,  provides  that:  "Every  conveyance  or  assign- 
ment, in  writing  or  otherwise,  of  any  estate  or  interest 
in  lands,  or  in  goods  or  things  in  action,  or  of  any  rents 
or  profits  issuing  therefrom,  and  every  charge  upon 
lands,  goods,  or  things  in  action,  or  upon  the  rents  and 
profits  thereof,  made  with  the  intent  to  hinder,  delay, 
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or  a.ta.d  ^U^  o,  p««,«.  of  ttei,  1.^.1  righu, 
damages,  forfei tares,  debts,  or  demands;  and  every  bond 
or  other  evidence  of  debt  given,  suit  commenced,  or  de- 
cree or  judgment  suffered,  with  the  like  intent,  as 
against  the  persons  so  hindered,  delayed,  or  defraaded, 
shall  be  void." 

Section  twenty-one  provides  that:  "  The  provisions  of 
this  chapter  shall  not  be  construed  in  any  manner  to  af* 
feet  or  impair  the  title  of  a  purchaser  for  a'  valuable 
consideration,  unless  it  shall  appear  that  such  purchaser 
had  previous  notice  of  the  fraudulent  intent  of  his  im- 
mediate grantor,  or  of  the  fraud  rendering  void  the  titie 
of  such  grantor." 

These  sections  of  our  statutes  appear  to  have  been 
copied  substantially  from  13  Eliz.,  0*  5,  to  prevent  frau- 
dulent conveyances,  n 

In  Twyne's  case,  8  Ooke,  80,  P.  was  indebted  to  T.  in 
the  sum  of  £400,  and  he  was  also  indebted  to  0.  in  the 
sum  of  £200.  O.  commenced  an  action  against  P.  for 
the  recovery  of  the  amount  due  him;  P.  thereupon 
made  a  secret  assignment  to  T.  of  all  his  goods  and 
chattels  without  exception,  in  satisfaction  of  the  debt, 
but  continued  in  possession  thereof,  and  sold  a  portion 
of  the  sheep  and  put  his  mark  on  others. 

The  court  held  that  this  was  a  fraudulent  gift  within 
the  statute — 13  Eliz.,  0.  5 — although  P.  was  actually  in- 
debted to  T.  in  the  sum  of  £400,  and  that  a  good  con- 
sideration is  not  sufficient  to  take  the  case  out  of  the 
statute,  unless  the  deed  be  made  bona  fide  also. 

An  intent  to  hinder,  delay,  or  defraud  creditors  may 
be  inferred  from  the  grantors  being  insolvent  at  the  time 
the  conveyance  is  made,  or  from  the  fact  that  he  is  in- 
debted in  so  large  an  amount  that  the  conveyance 
necessarily  will  have  that  effect.  But  the  question  of 
fraudulent  intent  under  our  statute  is  one  of  fact  and  not 
of  law.    Bona  fide  purchasers,  however,  for  a  valuable 
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eonsidentian  withoot  Botiee  are  piotectBd,  wlielher 
pnreliMiiii;^  from  the  fimodnlCTt  gnuntor  or  gimnteeL  In 
this  ease  Moore  swesn  poritiTely  that  he  paid  $800  in 
ea«h  for  the  bmd,  and  that  he  did  not  know  that  Donn 
waa  in  embarraaaed  drcnmatanoea,  and  nnable  to  paj 
hiadebtaw 

No  witneaaea  were  called  to  teatiiy  aa  to  the  Talne  of 
the  land  in  qneation.  The  appraiaera  in  the  attachments 
eatimate  ita  raliie  at  $1,200,  bnt  their  estimatee  are  en- 
tirely ex  parte,  and  we  know  nothing  of  their  qnalifica- 
tiona  aa  experta.  It  ia  impossible,  therefore,  for  ns  to 
aaj  that  the  price  paid  by  Moore  for  the  land  is  so  die- 
im>portionate  to  its  valne  as  to  raise  apresamption  of 
fraud. 

Fraud  is  never  presumed,  but  must  be  proved,  and  the 
d^ree  of  proof  necessary  to  establish  it  is  the  same  in 
equity  as  at  law.  But  from  the  nature  of  the  case,  it 
can  not  usually  be  established  by  direct  testimony,  and 
must  therefore  ordinarily  be  shown  by  circumstances. 
But  where  it  is  found  that  a  vendee  has  participated  in 
the  fraud  of  a  vendor,  by  accepting  from  him  a  convey- 
ance of  real  estate,  with  the  intent  to  hinder,  delay,  or 
defraud  creditors  of  such  vendor,  such  conveyance  will 
be  void  as  to  those  creditors,  even  though  a  full  adequate 
consideration  may  have  been  paid  for  the  property  so 
conveyed.  Wright  v.  BrandiSy  1  Ind.,  836.  Rt^ng 
V.  TiUon,  12  Id.,  260.  Chapel  v.  OUpp,  29  Iowa,  194. 
Story's  Eq.,  sec.  369.    Twyne's  case,  3  Coke,  81. 

But  the  testimony  in  this  case  fails  to  establish  the 
fact,  that  Moore  purchased  the  land  in  question  with 
knowledge  that  would  lead  him  to  believe  that  Dunn 
intended  by  such  conveyance  to  hinder,  delay,  or  defraud 
his  creditors.  The  judgment  of  the  district  court  ^s  re- 
versed, and  the  cause  dismissed. 

Judgment  accoedingly. 
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Habmon  Rat,  plaintiff  in  bbbob,  v.  Kathan  Mason, 

defendant  in  ebbob. 

L  Praotioe:  Bill  of  szcoeftionb.  Where  evidence  has  been  in- 
trodnced  in  the  court  below,  which  is  not  properly  a  matter  of 
record,  a  party  who  desires  to  avail  himself  of  it  in  the  supreme 
court,  must  preserve  the  same  by  a  bill  of  exceptions. 

S.  — : Affidavits  of  jurors  in  support  of  a  motion  for  a 

new  trial,  which  are  not  embodied  in  the  bill  of  exceptions,  will 
not  be  considered  by  the  supreme  court 


'  ( 


8. :  Costs  in  oases  whebb  justice  of  the  peace  has  jubib- 

DicnON.  Where  a  justice  Of  the  peace  has  jurisdiction  of  an 
action,  and  it  has  been  brought  in  any  other  court,  the  plaintiff 
cannot  recover  costs. 

Ebbob  from  the  district  court  for  Nemaha  county. 
Tried  below  before  Pound,  J. 

J.  H,  BTOCLd/y^  for  plaintiff  in  error. 

E,  W.  ThamaSy  for  defendant  in  error. 

Mazwsll,  J. 

On  the  fifth  day  of  November,  1873,  the  plaintiff  in 
the  court  below,  Mason,  commenced  an  action  against  the 
defendant  in  the  probate  court  of  Nemaha  county  to  re- 
cover the  sum  of  one  hundred  dollars  and  interest,  bal- 
ance claimed  to  be  due  on  a  promissory  note.  On  the 
trial  of  the  cause  in  the  probate  court  the  jury  found  for 
the  defendant.  An  appeal  was  taken  to  the  district 
court,  where  the  plaintiff  recovered  against  the  defendant 
the  sum  of  three  dollars.  The  court  thereupon  rendered 
judg'ment  against  the  defendant  for  the  costs  of  suit 
amounting  to  the  sum  of  $76.66.  A  motion  for  a  new 
trial  was  filed  by  the  defendant  Eay,  assigning  various 
grounds  for  granting  the  same.  A  number  of  affidavits 
of  the  jurors  that  tried  the  cause  appear  in  the  record  in 
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support  of  the  motion.  It  is  unnecessaiy  to  consider 
the  question  of  the  admissibility  of  affidavits  of  jurors  for 
the  purpose  of  impeaching  or  explaining  their  verdict, 
as  the  affidavits  filed  in  this  case  cannot  be  considered, 
not  having  been  embodied  in  the  bill  of  exceptions. 
Where  evidence  has  been  introduced  in  the  court  below 
which  is  not  properly  a  matter  of  record,  a  party  who 
desires  to  avail  himself  of  such  evidence  in  the  supreme 
court  must  preserve  the  same  by  a  bill  of  exceptions. 
The  only  error  that  can  be  considered  in  this  case  is  the 
taxation  of  costs  to  the  defendant.  In  this  there  is  error. 
The  rule  is  well  established  in  this  court  that  if  a  justice 
of  the  peace  has  jurisdiction  of  an  action  and  it  has  been 
brought  in  any  other  court  the  plaintifi^  shall  not  recover 
costs.  Oeere  v.  Sweet,  2  Neb.,  67.  Beach  v.  Ortmier^  5 
Neb.,  99.  And  the  jurisdiction  in  such  cases  is  deter- 
mined by  the  amount  recovered  and  not  by  the  amount 
claimed.  The  judgment  of  the  court  below  for  the  re- 
covery of  the  plaintifi^'s  costs  against  the  defendant  is 
reversed;  and  each  party  must  pay  his  own  costs  in  the 
court  below. 

Judgment  aocosdikgly. 


Gbant  Thompson,  plaintiff  in  error,  v.  The  State  of 
Nebraska,  defendant  in  error. 

1.  Criminal  Law:    autrefois  oonyict.    It  is  indispeDsable  to 

the  plea  of  former  conviction  that  the  court,  whose  record  is 
relied  upon  to  sustain  it,  had  jurisdiction  over  the  alleged  of. 
fense. 

2.  Felony :    jurisdiction  of  police  judqb.    The  police  Judge  in 

cities  of  the  first  class  has  no  jurisdiction  in  cases  of  felony,  ex- 
cept to  recognize  the  accused  to  appear  before  the  district  court 
for  trial. 


0 
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8.  — ^— :— — .  Where  the  charge  against  the  prisoner,  in  tha 
police  court,  was  jp^fft  larceny,  and  the  juiy  returned  a  verdict  of 
"  guilty/'  and  fixed  the  value  of  the  property  stolen  at  $35.00. 
Held,  that  this  verdict  was  no  bar  to  an  indictment  for  gi*and 
larceny  in  the  district  court  for  stealing  the  same  property,  as  no 
valid  Judgment  could  have  been  rendered  thereon. 

4.  Evidence :  fresubcftions.  It  is  a  rule  of  evidence  in  trials 
for  larceny  of  goods,  that  the  finding  of  a  portion  of  them  in  the 
exclusive  possession  of  the  prisoner,  very  shortly  after  the  thelt 
was  committed,  is  presumptive  evidence  that  he  stole  the  whole, 
and  may  be  sufficient  to  warrant  a  conviction  accordingly. 

Error  from  district  coart  of  Douglas  county.  Tried 
below  before  Sayagr,  J.  The  case  is  stated  in  the 
opinion. 

Balflvnn  dk  Smyths^  for  plaintiff  in  error. 

I.  The  complaint  charged  petit  larceny  and  nothing 
else.  The  jury  find  the  complaint  to  be  tme.  There 
is  no  finding  either  by  the  court  or  jury  that  any 
offense  other  than  petit  larceny  had  been  committed. 
In  the  district  court,  in  the  case  of  a  person  charged 
with  the  crime  of  larceny,  the  jury  determine  the 
value  as  a  jurisdictional  question,  for  a  person  charged 
in  that  court  with  grand  larceny  may,  under  such  an  in- 
dictment, be  found  guilty  of  petit  larceny.  But  neither 
in  the  district  or  police  court  can  a  person  on  his  trial 
be  found  guilty  of  any  higher  grade  of,  or  other,  offense 
than  he  is  in  the  indictment  or  complaint  charged  with. 

To  take  this  case  out  of  the  rule  here  laid  down  and 
ever  recognized  in  courts  of  justice,  the  state  rely  upon 
Gen.  Stat.,  798,  Sec.  327. 

It  is  provided  by  law  that  for  the  trial  of  misdemean- 
ors committed  outside  of  the  city,  justices  of  the  peace 
shall  have  concurrent  jurisdiction  with  the  district  court. 
For  like  offenses  committed  within  the  city,  the  police 
court  has  exclusive  jurisdiction.     There  is  no  provision 
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in  the  statnte  authorizing  a  police  jndge  to  suspend  a 
trial  over  which  he  has  exclusive  jurisdiction,  and  hold 
the  party  to  bail  for  any  other  or  higher  grade  of 
offense.  Commonwealth  v.  Squire^  1  Mete.,  258.  Lou- 
ph&r  V.  StaUy  14  Ind.,  287.  Wilson  v.  State,  24  Conn., 
67.  State  v.  Shepcutdy  7  Conn.,  56.  Thayer  v.  Boyle, 
80  Me.,  479.  Hickey  v.  State,  23  Ind.,  21.  People  v. 
McQowan,  17  Wend.,  886.  State  v,  PatmeLee,  9  Conn.,  69. 

George  H.  Roberts,  Attorney  General,  for  the  State. 

L  The  demurrer  was  rightly  sustained. 

1.  A  conviction  by  a  court  having  no  jurisdiction  is 
in  legal  consequence  no  trial  and  cannot  be  a  bar  to  an 
indictment  in  a  court  of  competent  jurisdiction.  4 
Black.  Com.,  335.  Commonwealth  v.  Peters,  12  Mete., 
887.     State  v.  Odell,  4  Blackf.,  156.  ' 

2.  The  police  magistrate  had  no  jurisdiction  in  cases 
of  grand  larceny,  except  to  examine  and  hold  for  trial. 
Genl.  Stats.,  128,  Sec.  66. 

8  .There  was  no  judgment  rendered  in  the  police 
court,  simply  a  holding  to  await  action,  etc.  If  there 
had  been  a  conviction  of  petit  larceny  in  the  court  be- 
low, it  would  be  no  bar  to  an  indictment  for  grand  lar- 
ceny, even  if  the  court  below  had  jurisdiction  over  both 
offenses,  which  it  had  not.  An  acquittal  or  conviction 
tor  a  minor  offense  is  generally  no  bar  to  a  greater. 
State  V.  Morris,  1  Blackf.,  87.  People  v.  Smith,  57  Barb., 
46.  Wilson  V.  State,  24  Conn.,  57.  Sta;te  v.  Warren, 
14  Ind.,  572.  The  true  test  is,  could  there  have  been  a 
conviction  of  the  major  offense  at  the  time  of  the  con- 
viction of  the  minor? 

4.  The  question  of  jurisdiction  was  properly  raised 
by  demurrer.  1  Ohitty,  521.  CoTmnonwealth  v.  Peters, 
12  Mete.,  387.  State  v.  Odell,  4  Blackf.,  156.  Bex  v. 
Feamley,  1 T.  R,  316.     1  Leach,  425. 
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5.  JnriBdiction  is  a  question  of  law — not  of  fSEU^t,  and 
henoe  is  not  admitted  by  the  demurrer.  Canhmon- 
wealth  V.  JUyerSj  1  Ya.  cases,  189. 

6.  The  whole  record  is  part  of  the  plea  of  former  con- 
viction or  former  acquittal. 

7.  The  prisoner  should  have  had  the  verdict  corrected 
if  incomplete.  1  Bish.  Grim.  Law,  sec  998,  and  cases 
therein  cited. 

II.  The  verdict  was  sustained  by  the  evidence. 

Where  one  loses  several  pieces  of  property  at  same 
time  and  under  same  circumstances,  and  one  is  found  to 
be  stolen  by  a  man,  the  presumption  is  the  others  were. 

Lake,  Oh.  J. 

I.  At  the  June  term,  1874,  of  the  district  court  for 
Douglas  county,  the  plaintiff  in  error  was  indicted  for 
the  crime  of  grand  larceny,  of  which  he  was  in  due  time 
convicted.  To  this  indictment  the  plea  of  aiUrefais 
oanmot  was  interposed,  which,  upon  demurrer,  was  ad- 
judged insufficient.  The  question  of  the  sufficiency  of 
this  plea  is  the  principal  point  in  dispute,  and  will  first 
occupy  our  attention. 

The  plea,  which  by  the  demurrer  stands  admitted, 
shows  that  before  the  indictment  was  found,  Thompson 
had  been  arrested  and  put  upon  trial  before  the  police, 
judge  of  the  city  of  Omaha,  upon  complaint  duly  made^ 
fbr  stealing  the  identical  property  described  in  the  in- 
dictment. In  this  complaint  the  value  of  the  property 
stolen  was  fixed  at  thirty  dollars,  being  five  dollars  less 
than  was  necessary  to  constitute  grand  larceny. 

The  case  having  been  tried  to  a  jury,  they  returned  a 
verdict  of  ^'  guilty  in  manner  and  form  as  charged  in  the 
complaint,"  and  assessed  "the  value  of  the  property 
stolen  at  thirty-five  dollars,"  an  amount- which  showed 
the  offense  to  be  grand  larceny,  of  which  the  police 
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judge  had  no  juriBdiction  to  punish,  but  simply  as.  an 
examining  magistrate,  to  hold  the  defendant  for  trial  in 
the  district  court. 

Upon  this  verdict  no  judgment  was  rendered  by  the  * 
police  judge,  but  he  required  the  accused  to  give  secu- 
rity for  his  appearance  before  the  district  court,  which, 
being  unable  to  do,  he  was  committed  to  jail  to  await 
the  action  of  the  grand  jury.  Whether  this  order  re- 
quiring bail  to  be  given  was  based  upon  the  verdict  of 
the  jury  and  the  original  complaint,  or  upon  a  new 
complaint,  charging  grand  larceny,  does  not  appear. 
The  orderly  and  proper  course  would  have  been  to  make 
a  new  complaint,  covering  the  case  as  made  by  the  proofs 
when  it  was  shown  that  the  offense  was,  in  fact,  grand 
larceny.  But,  so  far  as  the  action  of  the  district  court 
is  concerned,  it  makes  no  sort  of  difference  whether  the 
course  pursued  by  the  police  judge  was  legal  and  regular, 
or  otherwise;  for  if  the  value  of  the  property  reached 
thirty-five  dollars,  the  offense  was  a  felony  of  which  he 
had  no  jurisdiction  to  adjudge  the  penalty,  but  of  which 
the  district  court,  through  its  grand  jury,  was  required 
to  take  cognizance. 

Section  sixty-six  of  the  act  for  the  incorporation  of 
cities  of  the  first  class  fixes,  in  general  terms,  the  crim- 
inal jurisdiction  of  the  police  judge,  which  is  ^^to  hear 
and  determine  all  offenses  against  the  ordinances  of  the 
city,  and  of  misdemeanors  under  the  laws  of  the  state, 
arising  within  the  limits  of  the  city,  when  the  fine  which 
may  be  imposed  does  not  exceed  one  hundred  dollars,  or 
the  imprisonment  three  months;  and  he  shall  also  have 
jurisdictioD  for  the  examination  of  offenders  against  the 
laws  of  the  state  for  offenses  arising  within  the  city 
limits." 

It  is  clear  from  this  provision  of  the  statute  that,  in  a 
case  of  felony,  no  jurisdiction  is  given  to  the  police 
judge  to  determine  the  question  of  guilt,  and  should  be 
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asBume  to  do  so  his  judgment  would  be  simply  void; 
but  by  the  last  clause  of  the  section  he  is  given  author- 
ity to  inquire  as  to  the  probability  of  the  accused  being 
guilty,  and  whether  he  ought  to  be  held  for  final  trial  in 
the  district  court,  and,  when  the  circumstances  warrant 
it,  to  take  the  requisite  steps  to  secure  his  personal  at* 
tendance  for  that  purpose.  It  should  be  borne  in  mind 
that  it  is  an  indispensable  requisite  to  a  plea  oi  former 
ecynmctum^  that  the  court  whose  record  is  relied  upon 
to  sustain  it  had  jurisdiction  of  the  alleged  offense. 
When  this  is  wanting,  so  that  no  valid  judgment  could 
have  been  rendered  on  the  verdict,  it  is  no  bar  to  a 
second  prosecution.  3  Greenlf.  on  Evidence,  37.  2  Broom 
ft  Hadley  Oom.,  Am.  Ed.,  601.  Commonwealth  v. 
Petersy  12  Met.,  887.  State  v.  Oddl,  4  Blackf.,  156.  It 
follows,  therefore,  that  the  demurrer  in  this  case  was 
properly  sustained. 

11.  The  objection  that  the  verdict  is  not  supported 
by  the  evidence  is  not  well  taken.  The  testimony  clearly 
establishes  the  defendant's  guilt.  It  shows  that  the  two 
hogs  which  were  the  subject  of  the  alleged  larceny  were 
both  killed  and  taken  from  their  pen  on  the  same  night, 
and  were  traced  early  the  next  morning  to  the  prisoner's 
possession)  where  the  entrails,  one  of  the  heads,  and  por- 
tions of  the  meat  were  found  secreted  in  the  ground  un- 
der bis  house.  The  head  was  fully  identified  as  belong- 
ing to  one  of  the  stolen  hogs.  Indeed,  the  prisoner 
admitted,  when  on  the  witness  stand,  that  he  took  one 
of  the  hogs,  but  denied  taking  more  than  one.  The 
presumption  arising  from  this  possession  of  one  of  the 
hogs  is  that  he  stole  both  of  them,  as  the  testimony 
showed  that  they  must  have  been  taken  at  about  the  same 
time.  It  is  a  familiar  rule  of  evidence  in  trials  for  the 
larceny  of  goods,  that  the  finding  of  a  portion  of  them 
111  the  exclusive  possession  of  the  prisoner  very  recently 
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after  the  theft  was  committed,  is  presumptive  evidence 
that  he  stole  the  whole,  and  may  be  sufficient  to  warrant 
a  conviction  accordingly.  1  Phillips  on  Evidence,  4  Anpi. 
Ed.,  634. 

There  is  no  error  in  this  record,  and  die  judgment  is 
therefore  affirmed. 

Judgment  affirmed. 


Iir  THt  MATTER  OF   THE  APPUOATIOW  OF    JoHN    H. 
SoHMrr&ER  FOR  A  WRIT  OF  HABEAS  OORPUS. 

Liquor  Selling:  ucbnsb:  oitibs  of  second  class.  A  party 
who  takes  out  a  license  to  sell  liquors  in  a  city  of  the  second 
class,  under  the  authority  of  section  586,  chap.  58,  Qen.  BjAt, 
855,  is  not  required  to  take  out  a  second  license  under  an  ordi- 
nance of  the  city,  in  order  to  legally  conduct  his  business  during 
the  time  and  ^t  the  place  mentioned  in  the  first  license. 

Application  for  a  writ  of  habeas  corpiu.  The  sections 
of  the  statute  cited  and  construed  by  the  court,  are  as 
follows: 

^^  To  levy  and  collect  license  tax  on  auctioneers,  con- 
tractors,  *  ♦  *  jdramaAopSySaloonSy  Uqtwr  seUers^ 
*  *  *  ,  and  regulate  the  same  by  ordi- 
nance."   Subd.  IV,  Sec.  31,  Gen.  Stat.,  144.    • 

This  provision  was  adopted  March  1,  1871.  At  that 
time  the  following  section  of  the  criminal  code  was 
in  force.  Sec.  350,  Ohap.  29.  Revised  Statutes,  1866. 
(Same  section,  586,  Ohap.  53,  Gen.  Statutes,  855.) 

"  All  the  powers  and  duties  in  this  chapter  devolving 
upon  the  county  commissioners  shall  belong  to  and  be 
exercised  exclusively  by  the  proper  authorities  of  any  or 
all  incorporated  towns  and  cities  of  this  state,  within 
the  incorporated  limits  thereof,  and  the  authorities  of 
such  towns  and  cities  are  hereby  empowered  to  make  all 
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needful  mles,  asd  pass  all  necessary  ordinances,  decrees, 
or  orders  to  carry  out  the  intent  of  this  chapter.  They 
may  determine  what  municipal  o£Scer  shall  receive  the 
petition,  file  the  bond,  and  receipt,  and  issue  the  license 
as  in  section  three  hundred  and  thirty-six  required: 
Provided^  Koweoer^  That  such  incorporated  cities  and 
towns  may  require  such  additional  sum  to  be  paid  for 
license  under  this  chapter  as  to  them  may  seem  best,  not 
to  exceed  one  tliousand  dollars,  which  sum,  together 
with  the  sum  herein  required  to  be  paid  to  the  county 
treasurer,  may  be  paid  to  the  treasurer  of  the  town  or 
city,  who  shall  account  for  the  same,  and  his  receipt 
therefor  shall  be  equivalent  to  the  receipt  of  the  treas- 
urer of  the  county,  for  all  the  purposes  named  in  section 
three  hundred  and  thirty-six." 

TF.  R.  Morris^  for  Schmitker. 

M.  B.  C.  True  (with  whom  was  TT.  J.  Lamh\  for  the 
city,  of  Crete. 

Lake,  Ch.  J. 

J(4in  H.  ^hmitker  was  arrested  and  imprisoned  for 
an  alleged  violation  of  an  ordinance  of  the  city  of  Crete, 
regulating  the  keeping  of  saloons  and  the  sale  of  intox- 
icating liquors.  Crete  is  a  city  of  the  second  class,  and 
entitled  to  exercise  all  the  powers  given  by  the  act  pro- 
viding for  the  incorporation  of  such  cities. 

It  appears  that  Schmitker,  on  the  fourteenth  day  of 
May,  1875,  applied  for  and  obtained  a  license  in  due  form 
from  the  proper  officer  of  said  city,  authorizing  him  to 
vend  malt,  spirituous,  and  vinous  liquors  in  his  build- 
ing situated  on  lots  seven  and  eight,  block  one  hundred 
and  forty-two,  for  one  year,  ending  May  1st,  1876.  The 
alleged  violation  of  the  ordinance  of  said  city  consisted 
of  a  sale  of  one  glass  of  malt  liquor  at  that  place  on  the 
thirtieth  of  June,  1875. 
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The  licease  which  he  obtained  was  issued  under  an 
ordinance  passed  in  pursuance  of  the  authority  of  sec- 
tion five  hundred  and  eighty-six,  chapter  fifty-eight, 
General  Statutes,  which  provides  that:  ^'  All  the  powers 
and  duties  devolving  upon  county  commissioners,"  under 
the  act  regulating  the  license  and  sale  of  liquors  ^'  shall 
belong  to  and  be  exercised  by  the  proper  authorities  of 
any  and  all  incorporated  towns  and  cities  in  this  state 
within  the  incorporated  limits  thereof,"  etc.  Attached 
to*  this  license  was  a  condition  in  these  words.  ^^  Pro- 
vided that  nothing  contained  in  this  license  shall  autho- 
rize said  J.  H.  Schmitker  to  sell  or  give  away  any  malt, 
spiritous,  or  vinous  liquors,  without  first  having  com- 
plied with  the  provisions  of  ordinance  number  forty,  en- 
titled "  An  ordinance  defining  saloons  and  fixing  rate  of 
tax  thereon,"  approved  April  21st,  1875. 

Under  this  ordinance  the  authorities  of  Orete,  in  ad- 
dition to  the  sum  of  twenty-five  dollars,  the  amount 
charged  and  collected  for  the  license  already  issued, 
sought  to  require  of  Schmitker  the  payment  of  the  ad- 
ditional sum  of  two  hundred  and  fifty  dollars,  and  the 
taking  out  of  a  second  license  as  a  condition  upon  which 
he  could  legally  engage  in  the  sale  of  intoxicating 
liquors:  Had  they  the  authority  to  do  this)  We  think 
not.  There  was,  certainly,  no  authority  of  law  for  re- 
quiring a  second  license  to  be  taken  out  as  a  condition 
upon  which  this  traffic  could  be  carried  on,  and  the  pro- 
viso attached  to  the  license  issued  to  Schmitker  was 
merely  void  of  effect,  and  he  was  fully  justified  in  dis- 
regarding it. 

It  is  contended  by  counsel  for  the  respondent  that  the 
fourth  subdivision  of  section  thirty-one  of  the  act  to  incor- 
porate cities  of  the  second  class,  passed  March  1st,  1871, 
invests  the  authorities  of  the  city  with  power  to  issue  a 
second  license,  and  demand  this  additional  sum.  But 
we  cannot  accept  this  construction  of  that  statute  when 
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considered  with  reference  to  the  duties  enjoined  upon 
cities  by  the  section  of  the  general  license  law  before 
referred  to.  There  is  no  real  conflict  between  these  two 
provisions,  and  they  should  both  be  considered  in  de- 
termining the  extent  of  the  authority  conferred  by  the 
legislature  upon  the  city. 

We  think  it  is  clear  that  the  legislature  intended  to 
intrust  the  legalization  of  the  liquor  traffic  in  cities  and 
incorporated  towns  to  the  proper  authorities  thereof 
under  the  restrictions  and  limitations  found  in  the  gen- 
eral license  law.  And  it  seems  equally  manifest  that 
these  authorities,  having  once  determined  the  sum  to  be 
paid,  received  the  money  and  issued  the  license  to  carry 
on  the  business  at  a  particular  place  within  the  city, 
they  cannot  exact  an  additional  amount,  and  compel  him 
to  take  out  a  second  license  covering  the  same  time  and 
place.    At  all  events  such  is  our  decision. 

It  is  unnecessary  to  determine  to  what  particular  fund 
these  license  moneys  belong  when  collected,  as  that  ques- 
tion is  not  involved  in  the  case.  All  that  we  decide  is 
that  Schmitker  was  tiot  required,  under  the  law,  to  take 
out  a  second  license  in  order  to  legally  conduct  his  busi- 
ness during  the  time  and  at  the  place  mentioned  in  the 
one  he  had  already  received. 

For  these  reasons  it  is  ordered  that  he  be  at  once  dis- 
charged from  his  said  imprisonment. 

Judgment  accordingly. 


William  A.  Brown,  plaintiff  in  error  v.  The  Commis- 
sioNEEis  OF  Otoe  County,  defendants  in  error. 

1.  County  Commissioners:  jurisdiction  of.  The  board  of 
county  commissioners  is  invested  by  statute  with  exclusive 
original  Jurisdiction  in  the  examination  and  allowance  of  ac- 
counts against  a  county. 
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2. 


The  legislature  having  provided  that  an  ap. 


peal  may  be  taken  to  the  district  court  from  the  decision  of  the 
commissionei*s  in  any  matter  within  their  jurisdiction,  by  any 
person  aggrieved,  this  remedy  must  be  followed  or  the  decision 
of  the  board  is  final  and  conclusive. 

: .    As  to  accounts  against  a  county,  the  jurisdiction 


of  the  district  court  is  appellate  only,  and  an  original  action  on 
such  demands  cannot  be  maintained. 

4.  Fees  for  Pablishing  Delinquent  Tax  List.  The  pub- 
lisher of  the  delinquent  tax  list  for  a  county  has  no  right  to  with- 
hold from  the  treasurer  the  proof  of  publication,  which  the  statute 
requires  him  to  deliver  to  that  officer,  because  of  the  non-payment 
of  his  fees,  and  if  he  do  so  it  is  good  ground  for  a  refusal  of  the 
county  commissioners  to  allow  his  account  for  publishing  the 
list. 

Ebbob  to  the  district  court  of  Otoe  county. 

It  was  an  action  brought  by  William  A.  Brown,  to 
recover  the  sum  of  four  thousand  five  hundred  and  thirty 
dollars,  and  interest  from  September  7th,  1874,  for  print- 
ing and  publishing  the  ^^  delinquent  tax  list "  of  said 
county,  as  required  by  the  provisions  of  an  act  of  the 
legislature  of  Nebraska,  entitled  '^  An  act  to  provide  re- 
lief for  delinquent  tax-payers,"  approved  February  31, 
1873.    Gen.  Stat.,  940. 

Among  other  defenses  (relative  to  the  manner  of  the 
execution  of  the  work),  the  defendant  alleged  that  the 
plaintiff  in  error  had  presented  his  account  for  the 
printing  to  the  county  board;  that  such  board  had 
passed  upon,  disallowed,  and  rejected  the  same;  and  that 
by  such  action  Brown's  course  was  limited  by  statute  to 
an  appeal  from  the  decision  of  the  board;  and  that  the 
district  court  had  no  jurisdiction  of  an  original  action 
brought  for  such  printing. 

Upon  trial  before  Pound,  J.  and  a  jury,  the  plaintiff 
obtained  a  verdict  for  $935.50,  whereupon  the  plaintiff 
filed  motion  for  new  trial,  and  the  defendant  for  judg- 
ment non  obstante  veredicto^  each  of  which  was  over- 
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rnled  by  the  court;  both  parties  excepted  and  filed  crosB- 
petitionB  in  error  in  thie  court. 

S.  H.  Calhoun  and  C,  TF!  Seymour ^  for  plaintiff  in 
error. 

I.  When  a  claim  is  presented  to  county  commission- 
ers and  disallowed  it  may  be  taken  to  the  district  court 
by  appeal  or  by  commencing  an  original  action.  Corns, 
of  Leavenworth  Co.  v.  Brewer ^  9  Kansas,  407. 

II.  In  Wapello  Co.  v.  Sumaman^  1  G.  Greene  (la.), 
413,  under  a  statute  similar  to  ours  the  court  say:  ^'If 
a  creditor  is  dissatisfied  with  the  allowance  made  to  him 
by  the  board  of  commissioners,  he  has  his  election  either 
to  appeal  or  to  institute  an  action  against  the  board." 

III.  Whenever  the  board  of  commissioners  neglect 
to  pay  their  liabilities,  redress  may  be  sought  against 
them  in  the  same  way  that  it  may  against  any  other 
body  corporate  which  is  authorized  by  law  to  sue  and  be 
sued.  Stdte  v.  Davis  Co.^  2  G.  Greene  (la.),  469.  Bowrd 
qf  ComWs.  of  Bartholomew  Co.  v.  Ford^  27  Ind.,  17. 

IT.  Decisions  of  board  are  conclusive  unless  ap- 
pealed from  or  an  independent  action  against  the  county 
is  brought.  Boa/rd  of  Comers,  of  Warren  Co.  v.  Greg- 
ory, 42  Ind.,  82. 

Y.  Assumpsit  is  proper  remedy  after  rejection  of 
claims  by  supervisors.  Price  v.  Saora^mento  Co.j  6  Cal., 
254. 

E.  F.  Warren,  for  defendant  in  error. 

An  action  cannot  be  maintained  against  the  county. 
Ruf  V.  Knapp,  6  N.  T.,  65.     Brady  v.  Supervisors,,  10 
N.  Y.,  665.     Corrmiissioners  v.  Ram/iiey,  13  Ohio  State, 
10 
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888.  Shephard  v.  Com/miasioners^  8  Ohio  State,  354. 
SneUon  v.  State^  16  Ind.,  29.  Qaston  v.  Comm/iasion' 
ersj  3  Ind.,  497.  Oraham  v.  State^  25  Ind.,  334-5.  Sta6e 
V.  Bitc&ehj  39  Ind.,  272-4.  Eldorado  Co.  v.  ElsPner, 
18  Gal.,  144.  Arthv/r  v.  Adama^  49  Miss.,  404.  Car- 
roll V.  Boardj  28  Miss.,  38.  Cowrvty  v.  Corby^  3  S.  & 
M.,  529.  Board  v.  Oravt,  9  S.  &  M.,  77,  90.  Black- 
'morev.  Ooimty^  51  Penn.  State,*160.  GlotfeUer  v,  StatSj 
74  Penn.  State,  74-83.  Ma/rtm  v.  SupervisorSy  29  N 
T.,  645.     Sv/perviaors  v.  Brigga^  2  Denio,  26. 

The  principle  of  law  is,  that  where  a  remedy  is  given 
by  statute,  it  is  exclusive,  and  must  be  followed.  If  the 
statute  had  provided  no  remedy,  a  suit  could  not  be 
maintained,  unless  possibly  under  the  common  law,  and  it 
should  be  alleged  and  proved  that  the  action  of  the 
board  was  willful.  No  such  allegation  is  made  in  the 
petition;  and  so  there  is  no  such  right  of  action  shown. 
Ba/rtlett  v,  Crozier^  17  Johns.,  458. 

Lakb,  Ch.  J. 

I.  We  do  not  consider  it  necessary  to  notice  but  a 
single  one  of  the  numerous  questions  presented  in  this 
record.  The  point  made  by  counsel  for  the  defendant  in 
error,  under  the  third  head  of  his  brief,  we  regard  as 
radical,  and  practically  decisive  of  the  rights  of  the  par- 
ties.  Under  this  head  it  is  contended  that  Brown  having 
failed  to  appeal  from  the  decision  of  the  board  of  county 
commissioners  upon  his  claim,  that  decision  was  final 
and  conclusive  of  the  rights  of  all  concerned.  I  have 
examined  all  the  authorities  cited  by  counsel,  both  for 
and  against  this  proposition,  and  am  led  to  the.conclu- 
sion,  against  a  preconceived  impression,  that  the  point 
is  well  made.  It  is  conceded  on  all  hands  that  this  ac- 
count was  one  proper  to  be  submitted  to  the  board  of 
county  commissioners  for  their  action.  It  was  a  demand 
which  the  board,  under  the  law,  was  required  to  pass 
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upon,  and  to  determine  whether  it  should  be  allowed 
and  paid  or  not.  Whitewell  v.  WiUardy  1  Met.,  216. 
Strmgham  v.  Board  of  Commissioner Sy  24  Wis.,  694. 
The  statute  conferring  this  authority  upon  the  board  pro- 
vides that:  "  The  board  of  county  commissioners,  at  any 
meeting,  shall  have  power  *  *  *  *  to  examine 
and  settle  all  accounts  of  the  receipts  and  expenditures 
of  the  county,  and  allow  all  accounts  chargeable  against 
the  county,  and  when  so  settled  county  warrants  may  be 
issued  therefor  as  provided  by  law." 

In  a  very  carefully  considered  case  under  a  statute 
quite  similar  to  this  one,  and  which  gave  to  the  board 
of  county  commissioners  power  "to  allow  all  accounts 
chargeable  against  such  county  not  otherwise  provided 
for,"  the  supreme  court  of  Indiana  said  :  "  We  have, 
after  much  reflection  and  upon  due  consideration, 
reached  the  conclusion  that  the  board  of  commissioners, 
in  acting  upon  claimed  against  the  county  act  in  a  jvdi- 
cial  capacity^  and  that  their  decisions  are  conclusive  and 
binding  alike  upon  the  county  and  the  claimant,  unless 
appealed  from  or  an  in(}ependent  action  is  brought 
against  the  county  when  the  claim  is  disallowed."  Boardi 
of  Commissioners  of  Warren  County  v.  Gregory^  43 
Ind.,  32.  The  only  substantial  diffeirence  between  the 
Indiana  statute  and  our  own  is,  that  while  ours  only 
provides  for  a  review  of  the  decision  6f  the  board  by 
appeal,  that  of  Indiana  expressly  declares:  "That  if  a 
claim  be  disallowed  by  the  board  the  claiihant  may  either 
appeal  from  the  decision,  or,  at  his  option,  bring  an  ac- 
tion against  the  county."  Board  of  CommAssioners  of 
Bartholomew  Cotmty  v.  Fordy  27  Ind.,  17. 

And  in  New  York,  under  a  statute  which  gave  to  the 
board  of  supervisors  power  "  to  examine,  settle,  and  al- 
low all  accounts  chargeable  to  such  county,  and  to  di- 
rect the  raising  of  such  sums  as  may  be  necessary  to  de- 
fray the  same,"  and  no  i^ppeal  from  such  decision  being 
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provided  for,  it  was  held  to  follow,  necessarily,  that  the 
decision  of  the  board  in  respect  thereof  was  final  and 
conclasive.  Martin  v.  The  Board  of  Supervisors  of 
Oreen  County,  29  N.  Y.,  645.  In  such  case  the  board 
has  exdasivo  jurisdiction,  and  no  action  can  be  main- 
tained for  a  county  charge.  JBrady  v.  The  Supervisors 
of  Nefuj  YorJCy  2  Sand.,  449.  Same  case  affirmed  in  10 
N.  Y.,  260.  Also  Onston  v.  Oom/missioners^  3  Ind., 
497.    Stoite  V.  BuckelSy  39  Ind.,  272. 

By  the  light  of  these  decisions  it  seems  very  clear 
that,  under  a  statute  like  ours,  which  confers  upon  county 
commissioners  full  and  exclusive  original  authority  "  to 
examine  and  settle  all  accounts  of  the  receipts  and  ex- 
penditures of  the  county,  and  allow  all  accounts  charge- 
able against  the  county,"  their  decision,  whether  in 
favor  of  or  against  the  allowance  of  a  claim  within  their 
jurisdiction,  but  for  the  right  of  appeal  which  is  given, 
would  be  conclusive  upon  both  the  county  and  the 
claimant. 

Under  this  construction  of  the  statute,  the  holder  of 
an  account  against  a  county  is  not  compelled  to  accept 
the  decision  of  the  board  as  to  the  validity  of  his  de- 
mandy  but  may  obtain  a  review  by  the  proper  district 
court  upon  pursuing  the  steps  which  the  statute  directs. 
Section  thirty-four,  chapter  thirteen.  General  Statutes, 
provides  that:  ^^  Any  person  who  shall  be  aggrieved  by 
any  decision  of  the  board  of  commissioners  may  appeal 
from  the  decision  of  the  board  to  the  district  court  of 
the  same  county  by  causing  a  written  notice  to  be  served 
on  one  of  the  commissioners  within  twenty  days  after 
making  such  decision,  and  executing  a  bond  to  such 
county  with  sufficient  security  to  be  approved  by  the 
clerk  of  the  county,  conditioned  for  the  faithful  prosecu- 
tion of  such  appeal,  and  the  payment  of  all  costs  that 
shall  be  adjudged  against  the  appellant." 

The  legislature  having  provided  this  simple  and  ade- 
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quate  mode  by  which  the  deciBionB  of  the  board,  other- 
wise final,  may  be  reviewed,  it  neceBsarily  precludes  the 
idea  that  a  claimant  may  totally  disregard  its  action 
when  unsatisfactory,  and  commence  an  original  suit  in 
the  district  court,  or,  if  the  amount  claimed  be  wi{hin 
his  jurisdiction,  before  a  justice  of  the  peace,  and  thus 
involve  the  county  in  expensive  litigation,  with  no 
security  whatever  for  the  payment  of  the  costs,  in  case 
the  judgment  of  the  court  is  no  more  favorable  to  the 
plaintiff  than  that  given  by  the  board. 

The  evident  policy  of  our  law  is  to  discourage  litiga- 
tion in  the  courts  in  respect  to  all  ordinary  claims  or 
accounts  against  counties,  and  to  protect  these  agencies 
of  the  government  against  the  expense  and  annoyance 
that  would  necessarily  result  if  original  actions  were 
permitted  to  be  brought  upon  them.  But  this  policy 
would  be  very  effectually  thwarted  if  the  statute  in 
question  were  to  receive  the  construction  contended  for 
by  the  plaintiff  in  error. 

It  is  true  that  the  supreme  court  of  Kansas,  in  the 
case  of  Commiasumera  of  Leavenworth  v.  Brewer j  9 
Kan.,  807,  under  a  statute  like  ours,  reached  a  different 
conclusion  from  that  to  which  we  have  arrived.  But  the 
case  is  not  satisfactory.  In  the  opinion  of  Yalentine,  J., 
it  is  said:  ''It  is  true  that  the  county  commissioners  in 
some  cases  act  in  a  kind  of  quasi  judicial  character,  and 
when  they  do  so  act  their  determinations  fire  final  unless 
appealed  from."  But  the  learned  judge  omits  to  men- 
tion any  particular  cases  in  which  their  decision  would 
be  regarded  as  partaking  of  that  character,  and  in  which 
an  appeal  would  be  necessary  to  avoid  their  determina- 
tion as  to  the  liability  of  the  county. 

Now  we  have  no  doubt  whatever  that  the  decision  of 
the  commissioners  upon  claims  of  this  sort  is  a  judicial 
act,  and  this  is  the  view  taken  by  nearly  every  court  that 
has  passed  upon  the  question.     Surely  if  their  determi- 
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nation  of  such  questions  be  not  jadicial,  it  would  seem 
diiBcult  to  conceive  of  any  that  would  partake  of  that 
character.  As  additional  authorities  on  this  point,  we 
refer  to  County  of  Yaldbuaha  v.  Ca/rhy^  8  Smedes  & 
Marsh.,  529.  Ross  v.  Lane^  Id.,  696.  The  Bocurd  of 
Police  of  Attala  Cownty  v.  Oranij  9  S.  &  M.,  77. 
Citthbert  V.  L&wia^  6  Ala.,  262. 

As  supporting  the  doctrine  of  this  Kansas  case  the 
court  cited  Price  v.  Sacra/m&rvbo  Co.^  6  Oal.,  255,  in 
which  it  was  held  that  an  original  action  could  be 
brought  against  a  county  on  an  account  after  its  dis- 
allowance by  the  county  commissioners,  fiut  this  case,  • 
while  it  undoubtedly  announces  the  true  rule  under  the 
statute  of  California,  is  hardly  applicable  to  that  of 
Kansas,  or  of  our  own  state.  It  was  based  upon  this 
provision:  ^'No  person  shall  sue  a  county  in  any  case, 
or  for  any  demand,  unless  he  or  she  shall  present  his  or 
her  claim  or  demand  to  the  board  of  supervisors,  and  if 
they  fail  or  refuse  to  allow  the  same,  or  some  part  thereof, 
the  party  feeling  aggrieved  may  sue  the  county."  And 
the  refusal  of  the  California  court  to  follow  Brady  v. 
Supervisors  of  New  Yorky  above  cited,  was  placed  dis- 
tinctly upon  the  difference  between  the  statutes  of  the 
two  states. 

Considering  the  similarity  of  the  statute  to  that  under 
which  the  case  of  Brady  v.  Supervisors  of  Nevo  York 
arose,  and  also  the  distinction  between  these  statutes 
and  that  of  California,  the  case  of  Price  v.  Sa^yrameTUo 
(Jo.  should,  we  think,  rather  be  regarded  as  supporting 
the  conclusion  we  have  reached — that  under  our  law  an 
original  action  cannot  be  maintained  against  a  county 
upon  an  account  which  is  required  to  be  submitted  to 
the  commissioners  for  examination  and  allowance,  and 
that  in  these  eases  the  jurisdiction  of  the  district  court 
id  not  original,  but  appellate  merely. 
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II.  But  there  is  another  reason  urged  on  behalf  of  the 
coantj  equally  conclusive  against  the  validity  of  Brown's 
demand,  and  which,  in  our  opinion,  would  have  been 
equally  fatal,  even  if  the  case  had  been  properly  taken 
to  the  district  court  by  appeal.  The  statute,  section 
seven,  of  the  act  of  February  27,  1873,  provides  :  "  The 
publisher  of  the  paper  printing  such  advertisement 
shall  deliver' to  the  cou<ity  treasurer  four  copies  of  the 
paper  containing  said  list,  to  each  of  which  he  shall  at- 
tach his  certificate  under  oath  of  the  due  publication  of 
the  delinquent  list,  as  provided  by  law."  This  it  ap- 
pears Brown  refused  to  do.  He  not  only  refused  to  at- 
tach the  oath  which  the  statute  provides,  but  also  refused 
to  deliver  the  copies  of  the  paper  in  which  the  list  was 
published,  except  upon  the  condition  of  beingfirst  paid  his 
charges  therefor.  Now  it  is  very  clear  that  Brown  had  no 
right  to  impose  this  condition  upon  the  treasurer;  having 
undertaken  to  do  the  work  it  was  his  duty  to  conform  his 
action  to  the  forms  of  the  law,  and  submit  his  claim  for 
examination  and  allowance  to  the  commissioners,  who 
are  made  the  auditing  board  for  such  demands.  It  is 
true  that  in  dealing  with  a  private  person  the  publisher 
of  a  legal  notice  might  have  taken  the  course  here  pur- 
sued without  prejudice  to  his  claim  to  compensation, 
and  this  fact  may  have  led  Brown  to  suppose  that  he 
could  require  pre  payment  at  the  hands  of  the  county 
authorities.  But  whatever  may  have  induced  him  to  take 
this  course,  it  effectually  deprived  the  county  of  the  bene- 
fit of  the  publication  of  the  list,  and,  at  the  same  time, 
furnished  a  valid  reason  for  the  commissioners  to  disal- 
low hifl  claim  for  payment. 

For  these  reasons  the  judgment  of  the  district  court 
is  reversed  and  the  action  dismissed  at  the  costs  of  the 
plaintiff  in  error.  Brown. 

Rbvbbsxd. 
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Jl.  J3«'  Howard  T.  Mabshall,  fladitiff  rar  bbbob,  y.  Thb  State 

6    120  ^  ' 


1.  Criminal  I«aw :  autrefois  oonmcr.  The  rale  of  constitu- 
tional law  cannot  span  country  and  country  in  such  a  way  as  to 
cause  jeopardy  in  one  country  to  free  the  party  from  trial  in 
another,  but  as  '*a  sort  of  merciful  dispensation  "  a  court  may 
consider  favorably  the  fact,  if  it  exists,  that  the  accfused  had  been 
prosecuted  and  punished  for  the  same  offense  in  a  foreign 
country,  when  it  appears  that  he  was  convicted  and  his  punish- 
ment was  full  and  complete. 

3w :  ■■    If  the  accused  is  charged  in  one  count,  in  an 

indictment,  with  an  offense  for  which  he  was  convicted  in  a 
foreign  country,  and  also  in  a  second  count  is  charged  with  a 
different  and  distinct  offense,  the  plea  of  cnUrefois  eormct  is  bad. 

8. :    .    When  a  defendant  pleads  not  guilty,  he  cannot 

in  connection  with  such  plea,  by  other  pleas  raise  questions  in 
respect  to  a  former  conviction. 

Ebbob  from  the  district  court  for  Hall  county.  Tried 
below  before  Post,  J.     The  facts  appear  in  the  opinion. 

Edwa/rd  Bates^  for  plaintiff  in  error. 

Oeorge  H,  Roberts^  Attorney  General,  for  the  State. 

The  demurrer  admits  the  facts,  but  denies  their  sufB- 
ciency  in  law,  thus  affirming,  in  the  language  of  this 
court — Cbounsb,  J.,  in  The  People  v.  ZoiyhMdgey  1 
Neb.,  13 — "conviction  in  one  state  is  no  bar  to  a  con- 
viction  in  another"  for  the  same  crime;  for,  in  this 
instance,  the  courts  of  the  state  of  Illinois  had  no  juris- 
diction to  try  an  offense  committed  againnt  and  in  the 
state  of  Nebraska.  Wliarton  on  Conflict  of  Law,  §  934, 
and  cases  therein  cited.  1  Bish.  Grim.  Law,  §  984  (lat- 
ter clause).     Com.  v.  Peters,  12  Met.,  387,  397. 

And  if  both  courts  had  jurisdiction  the  plea  is  still 
bad.  Bish.  CrilL  Law,  vol.  1,  §  179.  Moore,  Exr.  v. 
State  of  111.,  14  How  ,  13,  20. 
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Where  the  offense  is  a  crime  against  two  sovereigns, 
punishment  by  one  state  is  not  strictly  a  bar  to  punish- 
ment by  the  other.     1  Bish.  Crim.  Law,  §  984. 

Many  of  the  cases  hold,  that  although  the  punish- 
ment may  not  be  strictly  a  bar,  the  court  will  take  it  into 
consideration  and  suspend  sentence,  etc.  1  Bish.  Crim. 
Law,  §  986. 

But  in  this  instance  the  record  of  the  Illinois  court 
shows  that  Marshall  pleaded  guilty,  and  that  sentence 
was  suspended. 

Ganto,  J. 

The  plaintiff  in  error  was  indicted  for  the  offense  of 
forgery  and  counterfeiting  a  certain  school  district  bond 
for  the  payment  of  money,  and  in  a  second  count  for 
having  in  his  possession,  for  the  purpose  of  uttering  and 
publishing  as  true  and  genuine,  a  certain  false,  forged, 
and  counterfeited  school  district  bond  for  the  payment  of 
money;  and  to  this  indictment  he  pleaded  a  former  con- 
viction, in  a  prosecution  against  him,  by  the  name  of  H. 
T.  Marshall,  in  the  criminal  court  of  Cook  county,  and 
state  of  Illinois.  And  in  this  plea  he  sets  up,  that  to  the 
former  indictment  he  pleaded  guilty,  and  on  the  fifth 
day  of  October,  1876,  he  was  discharged  by  said  crimi- 
nal court  of  Cook  county,  and  that  the  said  prosecution 
against  him  was  stricken  from  the  docket  of  said  court. 
To  this  plea  of  cmtrefois  convict  the  state  interposed  a 
general  demurrer,  which  was  sustained  by  the  court  be- 
low. It  is  now  complained  that  the  court  below  erred 
in  sustaining  the  demurrer,  and  also  in  not  submitting 
the  issue  raised  by  the  plea  to  a  trial  by  a  jury.  In  re- 
gard to  the  second  ground  of  complaint,  it  is  only  neces- 
sary to  remark,  that  the  demurrer  admitted  the  truth  of 
the  facts  pleaded,  and  that  uuder  the  ruling  of  the  court 
they  were  not  considered  sufficient  to  c  astitute  a  bar  or 
defense  to  this  prosecution.     Hence  there  was  nothing 
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to  submit  to  the  consideration  of  a  jury.  The  question 
raised  by  the  first  ground  of  complaint  is:  Do  the  facts 
stated  in  the  plea  constitute  a  bar  or  defense  to  the 
prosecution  of  the  plaintiff  in  this  state?'  The  plea  al- 
leges the  former  conviction  was  had  in  the  state  of  Illi- 
nois. This  is  a  foreign  state,  and  the  principle  seems 
well  settled  that  the  laws  of  a  country  do  not  extend  be- 
yond its  territorial  limits;  and  therefore  it  is  said  to  be 
^'  an  obvious  principle  that  the  maxim  and  rule  of  con- 
stitutional law  cannot  span  country  and  country  in  such 
a  way  a  to  cause  a  jeopardy  in  one  country  to  free  the 
party  from  trial  in  another.  On  the  one  hand,  it  can- 
not prevent  a  foreign  government  from  prosecuting  for 
crime  a  person  who  has  been  tried  for  th#  same  offense 
by  our  courts,  and  on  the  other  hand,  it  cannot  exempt 
from  prosecution  here,  one  who  has  been  tried  abroad." 
1  Bish.  Crim.  Law,  §  983.  And  if  a  man  offends  against 
two  governmental  powers,  which  equally  bind  him,  it  is 
not  easy  to  see  why  "  his  paying  the  penalty  of  the  law 
to  one  power  should  relieve  him  from  liability  to  pay 
the  penalty  of  the  law  to  the  other  power.  Still,  though 
the  strict  rule  of  the  law  would  be  so,  yet  as  a  sort  of 
merciful  dispensation  the  courts  would  undoubtedly 
consider  favorably  to  the  defendant  the  fact,  if  it  ex- 
isted, that  he  had  been  punished  for  the  same  act  in  a  for- 
eign country."  Ibid.,  §  986.  But  it  seems  that  in  order  to 
make  such  punishment  for  the  act  in  a  foreign  country 
a  satisfaction  and  a  bar  to  a  future  trial,  upon  the  ground 
above  stated,  it  is  necessary  that  ^'  it  should  be  complete 
and  should  have  been  executed  to  its  full  extent." 
Whart.  Oonf.  Laws,  §  934.  Now,  according  to  these 
general  principles  of  constitutional  law,  it  seems  quite 
clear  the  comity  between  nations  and  independent 
states  cannot  avail  the  plaintiff  anything,  because  his 
plea  of  atUrefois  convict  shows  clearly  that  the  former 
prosecution  in  a  foreign  slate  was  dismissed,  and  he  was 
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discharged  without  any  jadgment  having  been  pro- 
nounced against  him,  and  without  having  suffered  any 
punishment  at  all.  Therefore,  we  think  the  demurrer 
was  properly  sustained.  But  again,  as  stated  in  this 
plea,  that  in  the  former  prosecution  the  plaintiff,  was 
charged  in  the  indictment  only  with  forging,  counter- 
feiting, and  uttering  a  certain  school  district  bond,  but 
in  the  second  count  in  the  indictment,  in  the  case  at  bar, 
he  is  charged  with  feloniously  having  in  bis  possession, 
lor  the  purpose  of  uttering  and  publishing  the  same  as 
true  and  genuine,  a  certain  school  district  bond  for  the 
payment  of  money,  well  knowing  the  same  was  forged 
and  counterfeited.  This  is  a  distinct  offense  from  that 
charged  in  the  former  prosecution  in  Cook  county,  III., 
and  for  this  reason,  also,  we  think  the  plea  was  bad,  and 
the  demurrer  was  properly  sustained. 

After  the  ruling  of  the  court  upon  the  demurrer,  the 
plaintiff  pleaded  not  guilty,  and  also  two  other  pleas,  in- 
volving the  same  questions  raised  and  passed  upon  by  the 
court,  upon  the  demurrer  to  the  plea  of  former  conviction. 
It  is  now,  complained  that  the  court  erred  in  striking  out 
these  two  latter  pleas  upon  motion  of  the  state.  We 
however  think  the  motion  was  properly  sustained,  for 
the  reason  that  the  subject  matter  attempted  to  be  put 
in  issue  by  them,  was  passed  upon  by  the  court,  and  was 
re8  adjvdicata;  and  for  the  further  reason  that,  after  the 
party  has  pleaded  not  guilty,  he  cannot  in  connection 
with  such  plea  raise  the  question  of  former  conviction. 
The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affibmed. 
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MioHABL  Donovan,  Appelleb,  v.  John  Eloks, 

Appellant. 

L  Pablio  LandB.  Taxation  of.  LandB  purchased  from  the 
United  States  by  private  entry  are  subject  to  taxation  as  soon  as 
the  sale  is  completed  by  the  payment  of  the  purchase  money. 
But,  until  this  time,  the  land  is  not  so  liable,  and  every  step 
taken  by  way  of  the  assessment  or  levy  of  taxes  is  void. 

S.    — — :    PcBOHASB  OF.     The  plaintiff,  in  1869,  purchased 

at  private  entry  the  south-east  quarter  of  a  section  of  public  lands* 
and  received  the  usual  certificate.  In  1878  this  entry  was  can- 
celled and  he  was  permitted  to  enter  in  lieu  thereof  the  north-east 
quarter  of  the  same  section.  But  instead  of  issuing  to  him  a  new 
certificate,  the  old  one,  numbered  2,558,  was  so  changed  by  wri- 
ting across  its  face  as  to  make  it  apply  to  the  latter  tract*  but 
without  changing  its  date.  Held,  that  by  this  transaction  as  to 
the  north-east  quarter,  the  plaintiff  became  the  owner  in  1878,  and 
not  in  1869,  the  date  of  the  certificate. 

8.     :  — —      OKRTIFICATB  OF  FUROHASB.      GHANOB  OF. 

Where  a  certificate  of  purchase  is  so  changed,  it  will  be  given 
the  same  effect  as  if  it  were  actually  issued  at  the  date  of  such 
substitution.  . 

-  Appeal  from  the  district  court  for  Onming  conntj. 
Tried  below  before  Savage,  J.  The  opinion  states  the 
facts  in  the  case. 

Uriah  Btwmt^  for  appellant. 

The  admission  of  the  testimony  to  show  the  error  in 
the  entry  is  incompetent  and  irrelevant. 

Where  contracts  have  an  ascertained  and  fixed  mean- 
ing, the  acts  of  the  parties  under  which  the  contracts  are 
made  are  inadmissible.  GUlesv.  Comstock^  4  N.  Y.,  270. 
1  Best  on  Ev.,  223,  and  citations. 

Recitals  in  a  deed  are  binding  upon  all  claiming  un- 
der the  deed.  Douglas  v.  Scott^  6  Ohio,  194.  D&nn  v. 
Brewer y  1  N.  J.  L.  (Coxe),  172.  Inakeep  v.  Shields,  4 
Harr.  (Del.),  345.     Byrne  v.  Morehovse,  22  111.,  603. 
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McLisky  v.  Leadbetter^  1  Ga.,  651.  Stewart  v,  BtUleVj 
2  Serg.  &  R,  381.  Jackson  v.  Parkhurst^  9  "Wend., 
209. 

A  partj  shall  not  claim  an  interest  under  an  instru- 
ment without  giving  full  e£Fect  to  that  instrument  as  far 
as  he  can.    Williard's  Eq.  Jur:,  645. 

An  order  of  a  court  authorizing  a  sale  of  real  estate 
made  subsequent  to  the  sale,  cannot  be  given  in  evidence 
to  sustain  such  sale.  Lessee  of  Ludlow^ s  Heirs  v.  Park, 
4  Ohio,  6. 

Parol  evidence,  or  other  extrinsic  evidence,  is  not  ad- 
missible to  vary,  contradict,  or  explain  the  contents  of  a 
contract,  except  for  ambiguity  or  uncertainty  apparent 
on  the  face  thereof.  1  Greenl.  Ev.,  275-6-7,  282.  Parol 
evidence  is  admissible  to  explain  a  latent  ambiguity  in 
the  deed.  1  Greenl.  Ev.,  284-6,  297  to  800.  Best  on 
Ev.,  226. 

The  land  is  taxable.  Franklin  v.  Kelly^  4  Neb.,  90. 
Caaroll  V.  Safford^  2  How.,  441. 

Crawford  <&  McLaughlin^  for  appellee. 

The  plaintiff's  entry  of  the  south-east  quarter  was  can- 
celled, and  the  money  ordered  to  be  refunded  to  him,  or,  * 
if  he  preferred,  he  could  have  the  north-east  quarter;  and 
he  decided  to  take  the  latter,  and  the  local  officers,  in- 
stead of  giving  plaintiff  a  new  certificate,  amended  the 
old  one,  and  now  the  attorney  for  defendant,  who  was 
then  receiver  of  the  land  office,  and  who  amended  the 
certificate,  when  it  was  his  duty  to  issue  a  new  one  an  d 
cancel  the  old,  insists  that  plaintiff  became  the  owner 
of  the  north-east  quarter  in  1869,  instead  of  1873;  that 
by  his  act  of  amending  said  certificate  he  legalized  taxes 
that  were  illegal  and  void. 

We  need  cite  no  authorities  to  convince  this  court 
that  such  a  proposition  is  untenable;  nor  do  we  deem  it 
necessary  to  notice  the  authorities  cited  by  defendant, 
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further  than  to  say  that  they  have  no  more  application  to 
this  case  than  any  other  case  before  this  court. 

Lake,  Ch.  J. 

This  is  an  appeal  from  a  decree  of  the  district  court 
for  Ouming  county,  perpetually  enjoining  the  defendant 
and  his  successors  in  office  from  executing  or  delivering 
a  tax  deed  for  the  north-east  quarter  of  section  one, 
township  twenty-three,  range  seven  east,  in  pursuance 
of  a  tax  sale  of  the  land,  for  taxes  levied  for  the  year 
1872,  and  the  main  question  presented  for  our  decision 
is,  whether  this  land  was  liable  to  taxation  for  that  year. 

Donovan  purchased  this  land  directly  from  the  United 
States,  by  private  entry,  and  it  was  of  course  subject  to 
taxation  as  soon  as  the  sale  was  completed  by  the  pay- 
ment of  the  purchase  price.  Bellinger  v.  WhUej  5  Keb., 
399. 

But  until  this  time  the  land  was  not  so  liable,  and 
every  step  taken  by  the  local  county  officers,  by  way 
of  the  assessment  of  the  lands  for  taxation  or  the  levy 
of  taxes,  was  absolutely  void.  The  ownership  of  the 
land,  .therel'ore,  at  the  time  of  the  levy  of  the  taxes  com- 
plained of,  is  the  important  fact  to  be  settled. 

The  testimony  bearing  upon  the  question  of  ownership 
is  brief  and  not  at  all  conflicting.  It  appears  from  the 
evidence  that  Donovan,  on  the  third  day  of  April,  1869, 
at  the  local  land  office  of  the  United  States,  at  Omaha, 
entered  and  paid  for  the  south-east  quarter  of.  the  above 
mentioned  section,  and  received  the  usual  certificate 
therefor.  By  mistake,  however,  of  the  register,  this  pur- 
chase was  entered  upon  the  tract  book  as  being  the  north- 
east quarter  of  the  section,  but  the  records  of  the  receiver 
and  the  report  of  the  sale  transmitted  to  the  general  office 
at  Washington,  conformed  to  the  certificate,  and  were 
correct. 

By  another  mistake  of  the  local  officers  Donovan's  en- 
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try  conflicted  with  a  prior  one  made  June  3,  1868,  on 
the  same  land,  by  one  GustaTc  Romsnoski,  and  for  this 
reason  was  duly  cancelled  by  the  commissioner  of  the 
general  land  office  on  the  fourteenth  of  Marcli  1873,  as 
appears  by  his  letter  of  that  date.  At  this  time,  and 
by  this  very  letter,  Donovan  was  given  the  option  either 
to  take  the  north-east  quarter,  which  was  then  subject  to 
private  entry,  or,  if  he  preferred  it,  a  return  of  the  money 
paid  for  the  land  he  had  actually  purchased.  He  deci- 
ded to  take  the  land,  and  the  patent  under  which  he  holds 
the  legal  title  to  the  land  in  controversy  was  issued  to 
him  in  pursuance  of  this  arrangement. 

By  the  terms  of  the  option  given  to  Donovan  he  was  re- 
quired to  make  his  election  as  to  which  he  would  take 
within  thirty  days,  and  his  ownership  would  date  from  the 
time  that  he  did  so.  It  is  clear,  therefore,  that  up  to  this 
time  this  land  was  the  property  of  the  United  States,  and 
any  steps  taken  to  encumber  it,  by  the  levy  of  taxes  or 
sale  to  enforce  their  payment,  would  be  absolutely  void  as 
against  both  the  government  and  its  grantee.  We  en- 
tertain no  doubt  whatevei  that  the  alleged  levy  of  taxes 
for  the  year  1872,  and  the  salethereundei,  were  not  only 
in  violation  of  the  first  section  of  our  revenue  act,  which 
declares  that  the  property  of  the  United  States  "  shall 
be  exempt  from  taxation,"  but  also  of  the  compact  en- 
tered into  between  the  state  and  the  general  government 
at  the  time  of  our  admission  into  the  Union,  ^^  that  no 
taxes  shall  be  imposed  by  said  state  on  lands  or  property 
therein  belonging  to,  or  which  may  hereafter  be  pur- 
chased by,  the  United  States." 

It  was  urged  with  much  earnestness  by  defendant's 
counsel  that,  inasmuch  as  the  patent  for  this  land  recites 
the  original  certificate.  No.  2,558,  issued  to  Donovan  at 
the  time  of  his  entry  in  April,  1869,  he  is  estopped  from 
denying  that  his  ownership  dates  back  to  that  time.  Or- 
dinarily this  would  be  the  proper  construction  to  apply 
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to  such  a  recital,  but  it  is  not  applicable  to  a  case  where, 
as  here,  it  is  shown  by  the  certificate  and  other  satisfac- 
tory evidence,  that  a  mistake  had  occurred,  resulting  in 
the  cancellation  and  loss  of  the  first  purchase,  and  that 
by  a  mutual  arrangement  between  the  government 
and  the  purchaser,  as  late  as  August  12,  1873,  the  cer- 
tificate was  so  changed  as  to  make  it  apply  to  other  land 
taken  in  lieu  of  that  first  entered.  The  change  noted  on 
certificate  No.  2,558  is  in  these  words:  ^^  Amended  to 
read  north-east  quarter  section  one,  township  twenty- 
three,  range  seven  east,  August  12,  1873,"  and  signed 
by  the  receiver  of  the  land  office.  This  change  was 
made  in  pursuance  of  the  arrangement  before  mentioned 
between  the  commissioner  and  Donovan,  by  which  the 
land  in  controversy  was  substituted  for  that  originally 
purchased,  and  the  certificate  so  changed  must  be  given 
the  same  effect  as  if  it  were  actually  issued  at  the  date 
of  such  substitution. 

The  holding  of  the  district  court,  having  been  in  con- 
formity with  these  views  was  right,  and  a  decree  will  be 
entered  in  this  court  making  the  injunction  heretofore 
granted  perpetual. 

Deosbb  ▲coobdutoly. 


6  1S8      D.  H.  Hull,  plaintiff  in  ebbob,  v.  P.  B.  Millbb, 

45    466  ' 
DEFENDANT  IN  EBBOB. 


1.  Practice :  motion  fob  new  trial.  In  an  action  at  law,  in  order 
to  obtain  a  review  of  the  case  in  the  supreme  court,  the  party 
aggrieved  must  have  presented  to  the  court  below,  by  motion  for 
a  new  trial,  his  objections  to  the  judgment  or  order  of  the  court, 
and  have  obtained  a  ruling  thereon. 

This  was  a  motion  for  a  rehearing  of  the  case  reported 
in  4  Neb.,  503. 
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» 

George  P.  Uhl^  for  the  motion. 

Maxwell,  J. 

f  This  is  an  action  at  law.  The  journal  entry  shows 
that  "  D.  H.  Hull,  by  his  attorney,  excepts  to  the  render- 
ing of  judgment  against  section  thirty-six,  town  two, 
range  fifteen."  An  undertaking  was  then  filed  and  the 
cause  brought  into  this  court  by  petition  in  error.  No 
motion  was  made  in  the  court  below  for  a  new  trial,  nor 
any  attempt  made  in  that  court,  so  far  as  the  record  dis- 
closes, to  obtain  a  rehearing  or  modification  of  the  judg- 
ment. The  case  of  Gibson  v.  Arnold^  6  Neb.,  187,  arose 
under  the  same  statute  as  the  case  at  bar,  and  it  was  held 
that  the  plaintiff  having  failed  to  take  the  necessary 
steps^  in  the  court  below  by  filing  a  motion  to  obtain  a 
vacation  or  modification  of  the  judgment,  could  not  be 
heard  in  this  court.  The  leading  case  in  this  state  on 
that  question,  Ths  Midland-  'Pacific  Haihoay  ik 
McCartney^  1  Neb.,  898,  has  been  followed,  and  the 
doctrine  laid  down  therein  adhered  to,  whenever  the 
question  has  been  raised.  As  no  motion  for  a  new 
trial  was  made  in  the  court  below,  the  motion  for  a  re- 
hearing must  be  denied. 

Motion  denikd. 


6  129 

7  81, 

9  881 

21  231, 

21  282< 

State  of   Nebraska,  ex  bel.   Francis"  Sims,   v.   The     ^  ^ 
OociHT  Commissioners  of  Otoe  County.  ,  ^r"^ 

81      17 


1.  Highway :  how  created.   A  highway  may  be  created  by  legis-  I  ^  J29 

lative  authority,  exercised  through  a  municipal  corporation  au-  r  5   12& 

thorized  to  open  streets,  or  through  the  general  road  law,  or  by  li?  806| 

dedication.  ei  (jl4l 

11 
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2. :  DEDICATION.  A  dedication  is  defined  to  be  the  act  of  de- 
voting or  giving  property  for  some  proper  object  in  such  manner 
as  to  conclude  the  owner.  It  may  be  made  by  parol,  and  may  be 
presumed  from  lapse  of  time. 

8. :  FROGEBDiNOS.    When  the  inhabitants  of  a  county  desire 

the  opening  of  a  new  road,  or  the  discontinuance  or  change  of  a 
road  heretofore  established,  at  least  ten  land  holders,  residents  o^ 
the  county,  must  give  notice,  as  provided  by  law,  that  t?^y  will, 
at  a  specified  time,  present  a  petition  asking  for  the  opening  of  a 
new  road,  or  the  discontinuance  or  change  of  a  road  heretofore 
established. 

i. : .    Proof  of  posting  the  notices  should  be  made  by 

affidavit  of  the  party  who  posted  the  same,  stating  whenj  where^ 
and  by  whom  the  notices  were  posted. 


Q. :  JTTRiSDiGTiON  OP  cooKTY  coHUissiONEBS.    The  commis- 

sioners  have  no  Jurisdiction  to  locate  a  county  ro:id  unless  the 
petition  mentioned  above  has  been  presented  to  them,  and  after 
due  notice  thereof  has  been  given.  Bobinson  v.  Mathmek,  5 
Neb.,  255,  adhered  to. 

This  was  an  original  application  for  a  mandamus' 
against  the  county  commissioners  of  Otoe  county,  to 
compel  them  to  draw  their  warrant  upon  the  treasurer 
of  the  county  for  the  sum  of  $812.36,  alleged  to  be  due 
the  relator  on  account  of  an  award  made  in  his  behalf 
by  appraisers  appointed  to  view  and  assess  damages  ac- 
cruing to  the  relator  by  reason  of  the  laying  out  and 
opening  of  a  public  road  through  his  premises  in  Otoe 
county. 

The  application  showed  substantially  that  in  June, 
1875,  a  petition  in  due  form  was  presented  to  the  defen- 
dant board,  asking  them  to  open  and  lay  out  a  highway 
through  certain  lands  of  plaintiff,  in  section  thirty,  town- 
ship seven,  range  fifteen,  in  Otoe  county,  included  in 
road  district  number  four  of  Otoe  precinct,  in  said 
county;  that  thereupon  the  plaintiff  remonstrated 
against  the  location  of  a  road  as  proposed,  and  claimed 
damages  to  the  amount  of  one  thousand  dollars  in  case 
the  highway  as  proposed  should  be  laid  out  and  opened; 
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that  a  commissioner  was  appointed  to  examine  and  re- 
port thereon;  that  at  the  January,  1876,  session  of  the 
defendant  board,  John  McCarthy,  Conrad  Mnllis,  and 
D.  M.  Anderson,  were  appointed  appraisers  to  view  the 
premises  and  assess  the  damages  accruing  to  the  said 
Sims,  by  reason  of  the  opening  of  such  highway;  that 
said  appraisers,  under  oath,  examined,  appraised,  and 
awarded  to  Sims,  as  damages,  the  sum  of  eight  hundred 
and  twelve  dollars  and  thirty-six  cents,  which  said  award 
was  duly  reported  in  writing  to  the  said  defendant  board; 
that  at  the  November,  1876,  session,  said  board  duly  or- 
dered a  highway,  or  public  road,  opened,  laid  out,  and 
recorded  as  prayed  for,  and  that  ever  since  that  date  the 
same  was  used  and  occupied  as  a  highway  by  the  public; 
that  the  defendant  board  refuse  to  pay,  or  order  paid,  the 
said  sum  so  awarded,  or  any  other  sum,  althougli  the 
plaintiff  has  signified  his  acceptance  of  the  award. 

An  alternative  writ  was  allowed,  and  the  defendant 
returned  the  same  with  the  following  answer: 

"  The  board  of  county  commissioners  of  Otoe  county, 
Nebraska,  for  answer  to  alternative  writ  hereto  attached, 
issued  in  this  cause,  say:  That  the  said  Francis  Sims 
plaintiff,  ought  not  to  have  the  peremptory  writ,  be- 
cause the  defendant  admits  the  taking  the  matter  of 
such  road  into  consideration,  and  the  appointment  of 
John  McCaHhy,  Conrad  MuUis,  and  D.  M.  Anderson  to 
assess  the  damages,  but  denies  that  such  appraisers  were 
sworn  and  *  *  avers  that  such  appraisers  were  par- 
tial and  made  two  separate  reports  at  the  same  time,  or 
rather  made  a  report  pretending  to  assess  damages,  and 
also  a  report  recommending  that  no  road  be  located  upon 
the  route  upon  which  they  were  to  assess  damages.  * 
*  *  This  defendant  denies  that  such  pretended  as- 
sessment of  damages  was  duly  reported  to  this  defend- 
ant, the  board  of  county  commissioners  of  Otoe  county, 

*    *    *    the  report   convincing  the  board  that  the 
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appraisers  were  interested;  that  no  farther  proceedings 
were  had  in  snch  matter.  *  *  This  defendant  denies 
that  there  was  ever  any  road  opened  as  a  highway  as  set 
forth  in  the  writ  and  application  therefor.  *  *  *  This 
defendant  denies  each  and  every  averment  in  the  said 
alternative  writ,  except  as  herein  stated." 

The  canse  was  referred  to  S.  S.  Morehonee  to  take  the 
testimony,  apon  whose  report  the  cause  was  tried  at  the 
present  term. 

E.  F.  Wa/rren^  for  the  relator. 

The  right  of  appeal  from  an  award  is  given  to  the 
claimant  only,  and  no  power  is  anywhere  conferred  to 
vacate  or  set  aside  an  award  of  duly  qualified  appraisers, 
bat  the  statute  declares  that  ^^  their  award  not  exceeding 
the  amount  claimed,  %hall  he  paid  to  said  claimant  in 
full  satisfaction  for  such  damages."  To  permit  the  board 
of  commissioners  to  review  the  action  of  the  appraisers, 
and  set  it  aside  for  being  too  great  or  too  little,  would 
be  virtually  to  make  the  board  themselves  the  appraisers, 
a  thing  not  contemplated  by  statute.  If  the  proceedings 
of  the  appraisers  in  the  assessment  of  damages  are  ir- ' 
regular,  the  alleged  errors  should  be  brought  up  for  re- 
view by  writ  of  certiora/ri  to  Ihe  district  court.  Runner 
V*  Keohuky  11  Iowa,  643.  When  an  assessment  of 
damages  has  been  made  according  to  law,  the  commis- 
sioners cannot  set  it  aside  for  any  cause,  but  are  bound 
to  pay  the  money  according  to  the  award.  Stafford  v. 
MayoTy  7  Johns.,  542.  Johnean  -y.  Svpenneore,  19 
Johns.,  273.  The  assessment  of  damages  is  conclusive, 
under  the  statute,  upon  the  board  of  commissioners,  who 
are  bound  to  proceed  and  levy  such  damages,  and  cannot 
inquire  whether  they  are  too  high  or  too  low.  People 
V.  Svpervisoray  6  Cow.,  292. 

T.  B.  Steveneofiy  for  the  respondents. 
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A  highway  may  be  created  by  legislative  authority, 
exercised  through  a  mnnicipal  corporation  authorized  by 
law  to  open  streets,  or  throngh  the  general  road  law,  or 
by  dedication.  A  dedication  is  defined  to  be  the  act  of 
devoting  or  giving  property  for  some  proper  object,  in 
snch  manner  as  to  conclude  the  owner.  It  may  be  made 
by  parol,  and  may  be  presumed  from  lapse  of  time. 

Section  nineteen  of  the  general  road  law  provides  that: 
'^Whenever  the  inhabitants  in  any  county  desire  the 
opening  of  a  new  road,  or  the  discontinuance  or  change 
of  any  road  heretofore  established,  they  shall  give  at 
least  twenty  days  notice,  by  posting  a  notice  on  the 
court  house  door,  and  at  three  other  public  places  in  the 
vicinity  of  the  road  sought  to  be  located,  changed,  or 
discontinued,  setting  forth  the  time  when  they  will  ap- 
ply by  petition  to  the  board  of  county  commissioners, 
giving  a  particular  statement  of  the  location,  change,  or 
discontinuance  sought  to  be  effected." 

Section  twenty  provides  that:  "Upon  the  presenta- 
tion of  a  petition  signed  by  at  least  ten  land  holders,  resi- 
dents of  the  county,  after  notice  given  as  provided  m 
the  preceding  eection^  the  board  of  county  commissioners 
shall  proceed  to  hear  the  parties  interested  in  the  case," 
etc.  In  the  case  at  bar  the  records  fail  to  show  when 
or  wTiere  the  notices  were  posted.  But  it  does  appear 
that  two  of  the  notices  were  signed  by  but  one  person. 
The  statute  requires  those  who  are  about  to  apply  to  the 
county  commissioners  for  the  opening  of  a  new  road,  or 
the  discontinuance  or  change  of  a  road  heretofore  es- 
tablished, to  give  notice.  This  provision  of  the  statute 
requires  the  notices  to  be  signed  by  at  least  ten  land 
holders  and  residents,  and  the  same  land  holders  and 
residents  who  sign  the  notices  must  sign  and  present 
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the  petition  to  the  county  commissioners.  Proof  of 
posting  the  notices  should  be  made  by  affidavits  of 
the  party  posting  the  same,  stating  wheUj  where^  and 
by  whom  the  notices  were  posted.  In  Jtobinaon  v. 
Mathwidc^  5  Neb.,  255,  this  court  held  that  in  the 
location  of  a  county  road,  the  commissioners  have  no 
jurisdiction,  unless  the  petition  mentioned  above  be  pre- 
sented after  due  notice  thereof  has  been  given.  It  is 
also  held  that,  "  it  is  essential  that  all  the  facts  necessary 
under  the  statute  to  authorize  their  action  in  any  given 
case  be  affirmatively  shown."  No  notice  having  been 
given  in  the  manner  provided  by  law,  the  county  com- 
missioners had  no  jurisdiction  of  the  case.  The  writ 
must  therefore  be  denied. 

Writ  denied. 


Albert  J.  Arnold,  appellant,  v.  Eunice  A.  Bases 
AND  Joseph  A.  Bakeb,  appellee. 

1.  Contract:    fraud;  pleading.    A  contract  procured  by  fraud 

wiU  be  rescinded  at  the  suit  of  the  paity  defrauded.  But  iA  such 
action  the  particular  and  precise  circumstances  which  consti- 
tute the  alleged  fraud  must  be  set  forth  in  the  petition.  It  is  not 
enough  to  allege  that  a  parly  by  false  and  fttiudulent  representa- 
tions  induced  another  to  enter  into  a  contract,  but  he  must  state 
the  facts  on  which  he  bases  his  claim  for  relief. 

2.  Fraotice :    appeal  to  bufrbub  coxjbt.    Where  a  demurrer  to  a 

petition  in  a  suit  in  equity  is  sustained  in  the  district  couil,  the 
cause  may  be  taken  by  appeal  to  the  supreme  court  BUwaH  «. 
OwrUr.  4  Neb.,  564;  distinguished. 

This  was  an  appeal  from  Platte  county.  The  cause 
was  heard  below  before  Post,  J.,  on  demurrer  to  the  pe- 
tition, and  juderraent  rendered  against  the  plaintiflPl  The 
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facts  necessary  to  an  understanding  of  the  case  are  stated 
in  the  opinion. 

S.  S.  McAllister y  for  appellant,  cited  8  Washbnm 
Real  Property,  273.  1  Greenleaf  Ev.,  Sec.  265.  6  Hill, 
469.     4  Scam.,  452. 

Whitmoyer,  GeiTord  <&  Post^  for  appellees. 

Maxwell,  J. 

This  is  a  snit  in  eqnity  for  the  rescission  of  a  contract 
on  the  ground  of  frand.  The  petition  alleges  that  ^^  the 
defendant  falsely  and  fraudulently  stated  and  represented 
to  the  plaintiff  that  after  the  plaintiff  had  left  said 
mining  district  (on  Deadwood  creek,  Dakota  Territory) 
that  he  had  'jumped '  and  taken  the  claim  aforesaid, 
whereby  he  was  at  that  time  the  lawful  owner  thereof, 
according  to  the  mining  laws  of  said  district,  all  of 
which  statements  and  representations  were  false,  fraudu- 
lent and  untrue,  in  this,  to  wit:  That  the  said  defend- 
ant was  not  at  any  time  the  lawful-owner  of  said  claim, 
or  any  interest  therein  according  to  the  mining  laws  of 
said  mining  district." 

It  also  appears  from  the  petition  that  the  plaintiff  had 
previously  owned  one-fourth  of  the  mining  claim  in 
question,  and  the  defendant  Baker  claiming  to  be  the 
owner  of  the  entire  claim  had  conveyed  to  him  by  quit 
claim  deed  three-fourths  of  such  claim.  It  is  not  stated 
in  the  petition  who  was  in  possession  of  the  claim  at  the 
time  of  the  execution  of  the  deed. 

That  a  contract  procured  by  fraud  will  be  rescinded 
at  the  suit  of  a  party  defrauded  is  well  settled.  But  in 
such  action,  the  particular  and  precise  circumstances 
which  constitute  the  alleged  fraud  must  be  stated  in  the 
petition.  It  is  not  enough  to  allege  that  a  party  by 
false  and  fraudulent  representations  induced  another  to 
enter  into  a  contract.  But  he  must  state  the  facts  on 
which  he  bases  his  claim  for  relief. 
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The  allegation  in  the  petition  that  the  ^^  defendant  was 
not  at  any  time  the  lawful  owner  of  said  claim,  or  any 
interest  therein,  according  to  the  mining  laws  of  said 
mining  district,"  is  not  such  a  statement  of  facts  as  will 
authorize  this  court  to  rescind  the  contract.  The  judg- 
ment of  the  district  court  therefore  must  be  affirmed. 

The  action  was  properly  brought  into  this  court  by 
appeal.  Where  a  demurrer  to  a  petition  in  suit  in 
equity  is  sustained  the  case  may  be  appealed  to  this 
court.  In  Stewart  v.  Carter^  4  Neb.,  564,  the  petition 
contained  two  causes  of  action,  one  legal  and  one  equita- 
ble. The  cause  was  dismissed  by  the  district  court  on 
the  ground  of  misjoinder  of  causes  of  action.  In  such 
case  it  was  held  that  the  case  should  be  brought  into  the 
this  court  by  petition  in  error. 

JUDQMB1|T   AFFIBMED. 


6 

186 

9 

66 

9 

808 

14 

669 

14 

670 

18 

98 

19 

617 

28 

682 

23 

7S6 

24 

628 

24 

842 

6 

136 

96 

389 

6 

136 

31 

118 

T 

136 

43 

412 

0 

7781 

68 

6 

186 

68 

m 

MiNXB  Milton,  plaintiff  in  bb&ob,  v.  Thb  State  of 

NlEBBASKA,  defendant  IN  EBBOB. 

1-  Criminal  Law:  hubdbr.  At  common  law^  on  a  charge  of 
murder,  malice  is  presumed  from  the  fact  of  killing,  unaccom- 
panied with  circumBtances  of  extenuation ;  in  such  a  case  it  de- 
volves on  the  accused  to  disprove  malice. 


2. 


8. 


: :  EvmENCE.  Under  our  statute  to  convict  of  mur- 
der in  the  first  degree,  the  evidence  must  show  that  the  parly  ac- 
cused perpetrated  the  act  purposely ;  that  he  did  it  with  intent  to 
kill ;  and  of  deliberate  and  premeditated  malice. 


:    MURDER  IN  SBOOND  DEOREB:      PRE8XTMPTI0N.     Where  a 

homicide  is  proved,  the  presumption  is,  that  it  is  murder  in  the 
second  degree. 

:  MURDER  IN  FraST  DEGREE:   STATUTORY  DEFINITION.     The 


words  "  deliberate  and  premodilated  malice  "  in  the  statutory  de. 
finition  of  murder  in  the  first  degree,  were  intended  to  restrict 
murder  in  that  degree  to  cases  where  deliberation  was  shown  to 
have  taken  place  before  the  commission  of  the  crime. 
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5.  Practice  in  Criminal  Cases:  instbuctioks  to  jubt.  The 
charge  of  the  court  to  the  jury  should  be  a  clear  and  explicit 
statement  of  the  law  applicable  to  the  facts  in  the  case,  and  should 
cover  all  the  questions  involved  in  the  issue. 

This  was  an  indictment  for  the  murder  of  Henry  King 
in  Washington  connty  on  the  16  th  of  May,  1876.  The 
trial  before  Savage,  J.^  and  a  jnry,  resulted  in  the  con- 
viction of  Milton  of  murder  in  the  first  degree,  and  sen- 
tence that  he  be  executed  on  the  22d  day  of  September 
following.  He  sued  out  this  writ  of  error.  The  facts 
necessary  to  an  understanding  of  the  case  appear  in  the 
opinion. 

CarHga/n  <&  Oshom,  for  plaintiff  in  error. 

To  constitute  murder  in  the  first  degree,  the  killing 
must  be  '^purposely  and  of  deliberate  and  premeditated 
malice,  or  in  the  perpetration  of  arson,"  &c.  While  we 
are  aware  that  the  courts  have  not  permitted  a  liberal 
construction  of  the  words  deliberate  and  premeditation, 
yet  all  the  cases  recognize  premeditation  as  an  element 
essential  to  constitute  the  crime  of  murder  in  the  first 
degree.  Whiteford  v.  Com.^  6  Rand,  721.  Common' 
wealth  V.  Murray^  2  Ashmead,  41.  Id.  v,  WUliam^  2 
Id.,  69.  People  v.  Sullivan,  8  Seld.,  369.  Atithony  v. 
State,  4  Meigs,  265. 

While  length  of  time  between  the  formation  of  the 
design  and  its  execution  is  immaterial,  yet  the  design 
must  be  deliberate  and  premeditated.  Shoemaker'  v. 
State,  12  Ohio,  48.  In  the  statute  of  Indiana  the  ad* 
jective,  deliberate,  is  omitted  from  the  definition  of 
murder;  yet  the  court,  in  enumerating  the  elements 
necessary  to  make  killing,  murder  in  the  first  degree, 
says:  ^^  There  must  be  something  more  than  an  inten- 
tion to  kill; — the  purpose  must  be  premeditated." 
Fahnestoch  v.  State,  28  Ind.,  281.     By  premeditation  is 
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meant  previous  deliberation,  thinking  and  revolving  in 
one's  mind  beforehand,  exercising  by  previous  thought 
or  meditation.    People  v.  Sanchez^  24  Cal.,  71. 

George  H.  Roberts^  Attorney  General,  for  the  State. 

Maxwell,  J. 

The  instructions  of  the  court  to  the  jury,  while  stat- 
ing the  law  correctly  so  far  as  they  apply,  are  restricted 
almost  entirely  to  the  definition  of  murder,  and  the  ef- 
fect of  intoxication. 

The  only  question  for  this  court  to  consider  is  whether 
the  evidence  sustains  the  verdict  of  murder  in  the  Ji/r9i 
degree. 

Murder  at  common  law  is  thus  defined:  "When  a 
person  of  sound  memory  and  discretion  unlawfully  killeth 
any  reasonable  creature  in  being,  and  under  the  Kings 
peace,  \rith  malice  aforethought,  either  express  or  im- 
plied." 4r  Blacks.  Com.,  194.  When  the  fact  of  kill- 
ing  is  shown,  unaccompanied  with  circumstances  of 
extenuation,  the  burden  of  disproving  malice  is  thus 
stated;  "  We  may  take  it  for  a  general  rule,  that  all 
homicide  is  malicious,  and  of  course  amounts  to  murder 
unless  when  justified  by  the  command  or  provision  of 
the  law;  excused  on  account  of  accident  or  self  preser- 
vation ;  or  alleviated  into  manslaughter,  by  being  either 
the  involuntary  consequence  of  some  act  not  strictly 
lawful,  or  (if  voluntary)  occasioned  by  some  sudden  and 
sufliciently  violent  provocation.  *  *  *  And  all  these 
circumstances  of  justification,  excuse,  or  alleviation,  it 
is  incumbent  upon  the  prisoner  to  make  out  to  the  satis- 
faction of  the  court  and  jury;  the  latter  of  whom  are  to 
decide  whether  the  circumstances  alleged  are  proved  to 
have  actually  existed;  the  former,  how  far  they  extend 
to  take  away  or  mitigate  guilt,  for  all  homicide  is  pre- 
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8umed  to  be  malicious  until  the  contrary  appeareth  up- 
on evidence."    4  Blacks.  Cora.,  201. 

Our  statute  provides  that:  "  If  any  person  shall  pur- 
posely, and  of  deliberate  and  premeditated  malice,  or  in 
the  perpetration,  or  attempt  to  perpetrate  any  rape,  arson, 
robbery  or  burglary,  or  by  administering  poison,  or  caus- 
ing the  same  to  be  done,  kill  another;  or  if  any  person, 
by  willful  or  corrupt  perjury,  or  by  subornation  of  the 
same,  shall  purposely  procure  the  conviction  and  execu- 
tion of  any  innocent  person;  every  person  so  offending 
shall  be  deemed  guilty  of  murder  in  the  first  degree, 
and  upon  conviction  thereof,  shall  suffer  death."  Gen. 
Stat.,  720.    This  section  is  copied  from  the  laws  of  Ohio. 

The  supreme  court  of  that  state,  in  a  circuit  decision,  in 
the  case  of  the  State  v.  Twmer^  Wrights  Rep'.,  80,  gave 
a  construction  to  this  section.  The  court  instructed  the 
jury  that:  "To  convict  of  murder  in  the  first  degree 
you  must,  in  addition  to  the  points  I  have  mentioned, 
be  satisfied:  1.  That  the  prisoner  perpetrated  the  act 
purposely.  2.  That  he  did  it  with  intent  to  kill.  8. 
That  he  did  it  of  delihertite  a/nd  preTneditated  malice. 
The  intention  to  do  the  injury  must  have  been  deUberat- 
ed  upon,  and  the  design  to  do  it  formed^  before  the  act 
was  done,  though  it  is  not  required  that  either  should 
have  been  for  any  considerable  time  before.  This  sup- 
poses the  party,  by  refiection,  understood  what  he  was 
about  to  do,  and  intended  to  do  it  in  order  to  do  harm." 

In  The  State  v.  Gardifier,  Wright's  Rep.,  399,  the 
court,  in  instructing  the  jury,  say:  "  The  design  or  pur- 
pose to  hillj  may  be  deduced  from  the  attending  circum- 
stances; the  manner  of  inflicting  the  wounds;  the  kind 
of  instrument  with  which  they  are  inflicted,  and  its 
natural  tendency  to  destroy  life.  It  may  be  deduced 
also  from  the  declarations  of  the  prisoner  made  at  the 
time,  or  before,  or  after  the  deed  was  done;  but  where 
reliance  is  placed  on  declarations,  a   jury  should  receive 
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them  with  great  caution."  See  aiso  The  State  v.  Thomp- 
son, Wright's  Kep.,  623. 

These  cases  are  cited  with  approval  in  the  case  of 
Shoemak&r  v.  The  State^  12  Ohio,  54.  JP'auta  v.  The 
State,  8  Ohio  State,  112.  See  also  Kame  v.  The  State^ 
8  Ohio  State,  306.  Leufn&r  v.  The  State,  10  Ohio  SUte, 
615. 

In  Kaine  v.  The  State,  8  Ohio  State,  311,  Sutliffe,  J., 
quotes  the  several  statutes  of  that  state,  defining  the 
crime  of  murder,  from  which  it  appears  that  the  word 
^^  purposely  "  was  not  used  in  the  statutory  definition  of 
murder  until  the  year  1815. 

In  the  case  of  The  State  v.  Turner,  Wright's  Bep., 
27,  the  court  say:  '^  Murder  in  the  first  degree  is  the 
intentional,  unlawful  killing  by  one  reasonable  being 
of  another,  in  the  peace  of  the  state,  of  deliberate,  pre- 
meditated malice.  Murder  in  the  second  degree  is  the 
intentional,  malioioua,  and  unlawful  killing  by  one  reas- 
onable being  of  another,  in  the  peace  of  the  state,  toith- 
out  deliberate  or  premeditated  malice."  In  Ohio  and 
Virginia,  it  is  said,  that  where  a  homicide  is  proved,  the 
presumption  is,  that  it  is  murder  in  the  second  degree. 
If  the  prosecutor  would  make  it  murder  in  the  first  de- 
gree, he  must  establish  the  characteristic  of  that  crime. 
Wharton's  Criminal  Law,  Sec.  1111.  The  State  v.  Tur- 
ner, Wright's  Rep.,  28.  HilVe  case,  2  Gratt.,  694.  And 
that  was  the  rule  adopted  by  this  court  in  Prueit  v.  The 
State,  5  Neb.,  385. 

In  The  State  v.  Tamer,  Wright,  28,  the  court  say: 
^^To  establish  premeditated  malice,  some  aifirmative 
evidence  should  be  given  by  the  prosecution.  But  the 
evidence  as  to  this,  as  well  as  all  other  ingredients  of 
crime,  or  other  thing  connected  with  human  transactions 
may  be  either  positive  or  circumstantial.  Whichever  is 
resorted  to,  however,  should  be  of  a  nature  to  convince 
the  understanding  of  the  jury." 
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In  the  case  at  bar  the  proof  fails  to  show  that  the 
purpose  to  do  the  injury  had  been  deliberated  npon  by 
the  prisoner  before  the  perpetration  of  tlie  act.  It  is 
trne  that  one  witness  testifies  that  he  heard  him  saj  in 
Blair,  on  the  day  on  which  the  killing  took  place,  ^'  I  am 
going  to  thnmp  the  old  son  of  a  bitch  before  this  snn 
sets."  And  another  witness  testified,  that  in  the  month 
of  July  previous  he  had  heard  him  say,  ^^  he  would  lay 
Mr.  King  out,"  whatever  that  may  be.  But  it  is  ap- 
parent that  these  statements  were  not  understood  by 
those  who  heard  them  as  threats  to  commit  murder. 

It  appears  that  a  lawsuit  was  pending  between  Jensen 
and  the  deceased,  in  regard  to  the  land  on  which  they 
both  resided.  The  case  was  to  have  been  tried  at  Blair 
on  the  day  in  question,  but  for  some  cause  was  con- 
tinued. Ohristian  and  Milton  appear  to  have  been 
present  as  witnesses  in  the  case.  It  is  evident  from 
Jensen's  testimony  in  this  case,  that  some  animosity 
existed  between  him  and  the  deceased  on  account  of  this 
lawsuit. 

The  Eangs  appear  to  have  left  Blair  on  their  return 
home  before  the  prisoner.  Jensen,  accompanied  by 
Christian,  left  Blair  after  the  Kings  had  gone,  and  over- 
took the  prisoner  some  two  or  three  miles  from  Blair, 
who  thereupon  got  into  Jensen's  wagon.  Jensen  ap- 
pears to  have  driven  rapidly  and  soon  overtook  the 
Kings,  who  thereupon  drove  rapidly  to  one  of  the 
houses  on  the  Oonchman  place,  closely  followed  by  Jen- 
sen. 

Lena  Michells,  a  witness,  called  on  the  part  of  the 
state,  testified  as  follows : 

Q.  Which  way  were  they  coming?  Which  wagon  was 
ahead? 

A.     I  don't  know;   I  guess  Mr.  King's. 

Q.     How  fast  did  they  drivel 

A.     Awful  fast. 
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Q.     How  fast  was  Milton  driving? 

A.    Just  as  fast  as  he  could. 

Q.     Who  was  in  Jensen's  wagon! 

A.  There  were  three  men  in  that  wagon,  and  two  in 
the  Kings'  wagon. 

Q.    Which  team  did  yon  say  was  ahead! 

A.    Henry  King's. 

Q.    Where  was  he  driving! 

A.*  To  our  place. 

Q.    Where  were  they  driving — could  you  tell! 

A.    Yes,  to  our  place. 

Q.  Just  go  on  and  tell  us  about  what  they  did,  and 
how  they  came  up  there — who  was  ahead! 

A.  The  two  wagons  came  up  to  the  place;  Miner 
Milton's  wagon  came  first.  He  came  up  through  the 
wheat,  and  King's  wagon  drove  up  the  other  side  of  the 
road,  and  came  up  through  the  garden,  and  came  up  to 
the  place  Miner  Milton  stopped  at.  He  got  some  wood 
there  and  threw  it  to  the  Kings'  wagon,  and  the  Kings 
stopped  too.  Henry  King  said,  "  What  do  you  want? " 
and  Miner  Milton  said,  "  I'll  fix  you."  Then  the  Bangs 
got  out  of  their  wagon  and  came  to  the  wood. 

Q.  State  what  the  Kings  did  when  they  got  out  of 
their  wagon  ? 

A.  Miner  Milton  got  out  of  the  wagon  and  took  this 
long  pole  (pointing  to  the  pole  which  had  been  pre- 
viously introduced  in  evidence). 

Q.     Did  the  Kings  have  any  clubs! 

A.  Yes.  Henry  had  a  little  club,  but  Miner  Milton 
took  it  from  him  and  threw  it  away,  and  hit  Henry  with 
the  club.  My  brother  took  it  away;  then  he  took  the 
beetle  (indicating  the  beetle  which  had  previously  been 
introduced  in  evidence). 

Q.     What  did  Henry  have  in  his  hands  then! 

A.     Nothing. 

Q.  Did  Henry  King  try  to  strike  Miner  when  he  hit 
him  with  this  beetle! 
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A.  I  did  not  see  him;  Miner  Milton  strack  him  with 
this  club;  Henry  went  down  and  I  run  away. 

Edward  King,  brother  of  the  deceased,  who  had  re- 
sided with  him  nearly  three  years  prior  to  his  death, 
testified  on  the  trial  that  he  knew  of  no  trouble  between 
Milton  and  his  brother. 

So  far  as  the  testimony  in  this  case  discloses,  the  only 
deadly  weapon  which  the  prisoner  had  in  his  hands  at 
the  time  of  the  assault  was  the  beetle  with  which  the 
fatal  blow  was  given,  and  that  was  not  taken  up  until 
after  the  pole  had  been  taken  away  from  him.  Had  the 
testimony  shown  that  he  had  made  threats  against  the 
life  of  the  deceased,  or  that  he  pursued  or  assaulted  him 
with  the  intention  of  taking  his  life,  it  would  have  been 
sufficient  to  have  sustained  a  verdict  o£  murder  in  the 
first  degree. 

In  many  cases  deliberate  and  premeditated  malice 
may  be  deduced  from  the  attending  circumstances, 
when  they  are  such  as  to  indicate  an  intention  to  com- 
mit the  crime.  Where  a  person  has  actually  formed 
the  purpose  maliciously  to  kill  another,  and  has  delib- 
erated and  premeditated  upon  it  before  committing 
the  offense,  the  length  of  time  that  intervenes  between 
the  time  such  purpose  i^forined  and  its  execution  is  not 
material,  as  it  is  the  formation  of  such  purpose  after  de- 
liberation and  premeditation,  and  carrying  the  same  into 
execution,  that  constitutes  the  crime  of  murder  in  the 
first  degree.  The  word  "premeditated"  means:  "To 
think  on,  to  revolve  in  the  mind  beforehand;  to  contrive 
and  design  previously."  Webster  Diet.,  1028.  The 
word  deliberate  means:  "To  weigh  in  the  mind;  to  con- 
sider and  examine  the  reasons  for  and  against;  to  con- 
sider maturely;  to  reflect  upon."  Id.,  349.  Malice  in 
criminal  law  is  defined  to  be:  "The  doing  a  wrongful 
act  intentionally  without  just  cause  or  excuse."  2  Bouv. 
Law  Diet.,  91.    The  words  "  deliberate  and  premeditated 
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malice^'  in  our  statutory  definition  of  murder  in  the 
first  degree,  evidently  were  designed  to  restrict  murder 
in  that  degree  to  cases  where  at  least  some  degree  of  de- 
liberation was  shown  to  have  taken  place  before  the 
commission  of  the  crime. 

Section  one  of  the  Pennsylvania  act  of  April  29, 
1794,  defining  the  crime  of  murder  in  that  state,  and 
from  which  the  statute  of  Ohio  probably  was  copied, 
recites  by  way  of  preamble,  that:  "  Whereas  the  several 
offenses  which  are  included  under  the  general  denomina- 
tion of  murder,  differ  so  greatly  from  each  other  in  the 
degree  of  atrociousness,  that  it  is  unjust  to  involve  them 
all  in  the  same  punishment "  (therefore,  etc.)  ^^  all  murder 
which  shall  be  perpetrated  by  means  of  poison,  or  by 
lying  in  wait,  or  any  other  kind  of  willful,  deliberate, 
and  premeditated  killing,  or  which  shall  be  committed 
in  the  perpetration  of,  or  attempt  to  perpetrate  any 
arson,  rape,  robbery,  or  burglary,  shall  be  deemed  mur- 
der in  the  first  degree,  and  all  other  kinds  of  murder 
shall  be  deemed  murder  in  the  second  degree.''  Whar- 
ton's Orim.  Law,  930. 

The  conduct  of  Jensen  in  the  premises,  while  it  forms 
no  excuse  for  the  prisoner,  is  wholly  inexcusable  in  pur- 
suing after  Henry  King  to  the  house  on  the  Oonchman 
place.  His  statement  that  he  was  afraid  of  Milton,  if  he 
refused,  is  not  entitled  to  much  weight  under  the  cir- 
cumstances, his  nephew  being  with  him  in  the  wagon. 
It  is  evident,  too,  that  his  nephew,  if  not  himself,  en- 
couraged the  assault.  Had  he  been  afraid  of  Milton,  it 
is  not  very  probable  that  he  would  have  waited  for  him 
at  the  house  until  after  the  fatal  blow  was  given,  and 
then  permitted  him  to  accompany  him  in  the  wagon. 

The  charge  of  the  court  to  the  jury  should  be  a  clear 
and  explicit  statement  of  the  law  applicable  to  the  facts 
in  the  case,  and  should  cover  all  the  questions  involved 
in  the  issue.     The  instructions  of  the  court  in  this  case 
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are  defective  in  that  regard,  and  left  the  jury  in  doabt 
as  to  the  law  on  qaestions  presented  by  the  testimony. 

This  court  will  not  weigh  testimony,  and  set  aside  a 
verdict,  simply  because  we  would  not  have  reached  the 
same  conclusion  as  the  jury;  but  where  a  verdict  has 
been  rendered  without  evidence  to  sustain  it  on  a  mate- 
rial point,  or  where  the  evidence  is  clearly  insufficient, 
it  is  our  duty  to  set  it  aside,  and  grant  a  new  trial.  In 
this  case,  the  testimony  fails  to  show  premeditation  and 
deliberation  on  the  part  of  the  prisoner,  and  on  that 
account  alone  the  judgment  must  be  set  aside.  The 
former  trial  took  place  but  a  few  days  after  the  occur- 
rence, and  therefore  the  testimony  in  the  case  probably 
was  not  as  fully  presented  as  it  can  be  on  another  trial. 

The  judgment  of  the  district  court  is  reversed,  and 
the  cause  remanded  for  a  trial  de  novo. 

Reversed  ajxd  bbmakded. 


Moses  Banes,  plapttiff  in  ebbob,  v.  Geobge  P.  Uhl.. 

DEFENDANT  IN  EBBOB. 

1.  Practice  in  Probate  Courts.    The  practice  in  civil  cases  in 

probate  comls  in  all  essential  particulars,  was  rc^^uUited  by  stat- 
ute, and,  except  in  a  very  few  matters,  was  the  same  as  that  es- 
tablished for  justices  of  the  peace.  ' 

2.  Dismissal  of  Actions.   The  dismissal  of  actions  in  the  probate 

courts — ^now  county  courts — is  governed  by  the  rules  applicable 
to  cases  commenced  before  justices  of  the  peace. 

3.  .    The  plaintiff  in  an  action  brought  in  the  probate  court, 

could  at  any  time  before  the  case  was  finally  submitted,  and  on 
his  own  motion,  dismiss  it  And  the  failure  to  pay  the  costs  that 
had  then  accrued  will  not  prevent  him  from  exercising  this 
right. 

12 
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And  such  voluntary  dismissal  was,  practically,  a  final  dis- 


position of  the  case,  except  as  to  unpaid  costs,  for  which  alone 
the  court  could  render  Judgment  against  him. 

5. .    Nor  was  it  any  objection  to  the  exercise  of  the  right  of 

dismissal  that  it  was  done  in  order  to  enable  the  plaintiff  to  pro- 
ceed with  another  action,  concerning  the  same  subject  matter, 
fraudulently  instituted  in  another  county. 

Ebbob  from  the  district  oonrt  of  Nemaha  connty. 
Tried  before  Pound,  J.  The  action  was  originally  be- 
gun in  the  probate  court  by  Uhl,  October  15,  1873,  for 
the  recovery  of  an  attorney's  fee.  The  defendant.  Banks, 
answered  and  demanded  a  jury  November  8, 1873.  Jury 
struck  and  venire  issued  November  4, 1873,  and  on  same 
day  the  cause  was  continued  by  consent  to  December  2, 
1873.  On  the  twenty-ninth  of  November  Uhl  filed  his 
motion  to  dismiss  the  action.  On  the  twenty  second  of 
November  Banks  filed  motion  to  strike  Uhl's  motion  to 
dismiss  from  the  files.  December  1,  1873,  leave  was 
given  Banks  to  file  an  amended  answer  containing  set- 
off, and  on  the  following  day  the  court  sustained  the 
motion  to  strike  UhPs  dismissal  from  the  cause,  impan- 
eled a  jury,  who  returned  a  verdict  against  Uhl  for 
$20.52,  upon  which,  with  costs,  judgment  was  entered. 
The  cause  was  taken  by  Uhl  to  the  district  court,  where 
at  the  November  term,  1876,  judgment  was  rendered  re- 
versing the  judgment  of  the  probate  court  at  the  costs 
up  to  that  time  of  Banks,  and  the  cause  retained  for 
trial  in  that  court.  Banks  brought  the  cause  here,  and 
Uhl  moved  to  dismiss.  The  ruling  upon  this  motion  is 
reported  in  5  Neb.,  240. 

J,  E,  Broody^  for  plaintiff  in  error. 

1.  The  mere  filing  of  the  paper  to  dismiss  did  not 
dismiss,  because  a  dismissal  is  an  action  and  judgment 
of  the  court,  and  the  cause  was  not  dismissed  until 
the  court  said  so.     Toting  v,  Buah^  36  How.  Pr./N.  T.), 
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240.     Wilder  v.  Boynton,  63  Barb.  (N.  Y.),  547.     Ave- 
rill  V.  Patterson,  10  N.  T.,  600. 

2.  The  application  to  dismiss  is  in  the  discretion  of 
the  court,  and  maj  be  refused.  Conner  v.  Dake^  1  O. 
a,  170. 

3.  There  are  many  good  gronnds  for  refusing  to  per- 
mit a  party  to  dismiss,  among  which  is  a  failure  to  pay 
all  costs;  or  that  the  application  was  made  in  further- 
ance of  a  fraudulent  design;  or  to  enable  the  party  ap- 
plying to  take  advantage  of  his  own  wrong.  Yowag  v. 
Bush,  supra.  10  John.,  367.  1  Wend.,  131.  12  Wend., 
191.    7  Wend.,  511.    7  HiU,  521. 

4.  The  act  of  the  legislature,  Gen.  8tat.,  p.  711,  sec. 
1  (1005),  is  expressly  limited  to  supreme  and  district 
courts,  and  by  implication  excluded  from  probate  courts, 
and  hence  does  not  apply;  but  if  it  did,  coitld  make  no 
sort  of  difference,  for  it  cannot  be  held  to  deprive  any 
court  of  its  powers  and  authority  over  its  own  files  and 
records  and  litigant  parties. 

Geo.  P.  TJld^  pro  se  (with  whom  was  E.  W.  Thomas). 

The  plaintiff  may  always  dismiss  his  suit  before  a  set- 
off is  filed.  Ktihnv.  Bohn^  10  Iowa,  392.  Bobi/nson  v. 
Kious,  4  Ohio  State,  593.  # 

Under  the  G^n.  Stats.,  684,  section  999,  and  by  that 
section,  the  payment  of  costs  as  a  condition  precedent  is 
not  indispensable,  although,  as  the  record  shows  in  this 
cause,  the  costs  were  paid. 

The  district  court  was  right  in  reversing  the  judgment 
of  the  probate  court,  and  preventing  the  fraud  which 
was  thereby  perpetrated.  There  was  security  for  costs 
given  in  this  cause,  and  the  probate  judge  could  have 
no  reason  for  not  dismissing  the  cause  after  the  motion 
therefor  was  filed. 
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Lake,  Ch.  J. 

The  principal  question  in  this  case  is  whether  the  de- 
fendant in  error,  who  was  plaintiff  in  the  probate  court, 
could  voluntarily  dismiss  his  action.  Jf  he  could,  then 
the  action  of  the  court  in  permitting  Banks  to  file  an 
amended  answer,  setting  up  a  set-off,  and  proceeding  to 
an  ex  parte  trial  and  judgment  thereon,  after  IJhl  had 
dismissed  the  action,  was  erroneous,  and  was  properly 
reversed  by  the  district  court. 

The  practice  in  civil  cases  in  the  probate  court  was, 
in  all  essential  particulars,  regulated  by  statute,  and,  ex- 
cept in  a  very  few  matters,  was  the  same  as  that  estab- 
lished for  justices  of  the -peace. 

As  to  the  dismissal  of  actions  there  is  no  provision 
whatever  in  the  act  concerning  probate  courts,  but  in 
the  second  section  of  that  act  it  is  provided  that  ^'  the 
provisions  of  the  code  of  civil  procedure  relative  to  jus- 
tices of  the  peace  shall,  where  no  special  provision  is 
made  in  this  subdivision,  apply  to  the  proceedings  in  all 
civil  actions  prosecuted  before  said  probate  judges." 

Referring  to  section  nine  hundred  and  ninety-nine  of 
the  code  of  civil  procedure  relative  to  justices  of  the 
peace,  we  fiid  that,  ^^  judgment  that  the  action  be  dis- 
missed without  prejudice  to  a  new  action  may  be  entered 
with  costs  in  the  following  cases": 

*'*'Fir8t — ^When  the  plaintiff  voluntarily  dismisses  the 
action  before  it  is  finally  submitted." 

This  provision  most  certainly  authorized  Uhl  to  dis- 
miss his  action  upon  his  own  motion,  and  without  the 
consent  of  the  court  even.  Nor  did  this  right  depend 
upon  his  first  paying  the  costs  that  had  then  ac- 
crued. But  in  case  they  were  not  paid,  he  was  liable 
to  a  judgment  therefor,  which  could  have  been  enforced 
by  execution.     And  in  the  condition  in  which  the  case 
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then  was,  this  was  the  only  judgment  that  could  properly 
have  been  rendered.  Ko  set-off  had  yet  been  filed,  and 
the  dismissal  of  the  action  left  nothing  to  which  a  set-off 
could  apply. 

It  was  also  urged  on  the  argument  that  the  act  of  dis- 
missal was  of  no  avail,  for  the  further  reason  that  it  was 
done  in  vacation,  after  the  cause  had  been  continued 
from  the  November  to  the  December  term  of  the  court. 
But  this  position  also  is  untenable.  For  many  pur- 
poses the  probate  court,  like  that  of  a  justice  of  the 
peace,  is  to  be  considered  as  always  open.  In  the  first 
section  of  the  act  concerning  the  jurisdiction  of  probate 
courts,  it  is  declared  that  ^'  such  court  shall  be  deemed 
to  be  always  open,  and  any  cause,  matter,  or  proceeding 
may  be  proceeded  with  therein,  after  the  giving  of  no- 
tice, or  service  of  process  in  the  mode  prescribed  by  law." 
And  by  the  last  clause  of  section  seven,  that  ^^such 
courts  shall  be  deemed  to  be  always  open  for  the  filing 
of  papers,"  etc.  In  view  of  these  several  provisions  of 
the  statute,  we  have  no  hesitancy  in  holding  that  the 
voluntary  dismissal  by  the  plaintiff  was,  practically,  a 
final  disposition  of  the  case,  except  as  to  the  unpaid 
costs,  if  any  there  were,  for  which  alone  the  court  was 
authorized  to  render  judgment  against  him. 

Another  point  strenuously  urged  upon  our  attention 
was,  that  Uhl  dismissed  this  action  in  order  to  enable 
him  to  proceed  with  another  on  the  same  cause  of  ac- 
tion, commenced  in  Richardson  county,  whither  he  had 
fraudulently  induced  Banks  to  go  in  order  to  get  service 
of  summons  upon  him  there.  Admitting,  however,  all 
to  be  true  that  is  claimed  as  to  Uhl's  design  in  the  mat- 
ter, and  it  furnishes  no  ground  whatever  for  denying  to 
him  the  right  of  dismissing  his  case.  His  object  in 
taking  this  step  was  not  a  proper  subject  of  inquiry  by 
the  probate  court.  If  his  conduct  were  such  as  to  call 
for  a  correction,  the  court  to  which  he  resorted  in  Rich- 
ardson county  was  the  one  to  apply  it. 
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It  only  remains  to  determine  the  proper  disposition  to 
make  of  the  case.  On  the  reversal  of  the  judgment  by 
the  district  court  the  cause  was  set  down  for  trial  therein. 
Had  there  been  an  issue  of  fact  to  be  tried  this  would 
have  been  eminently  proper,  but,  in  view  of  the  fact  that 
every  step  taken  after  the  case  was  dismissed  was  un- 
authorized, there  was  but  one  of  two  courses  for  the 
district  court  to  take,  either  to  render  such  judgment,  on 
the  dismissal,  as  to  the  unpaid  costs,  if  any  there  were, 
as  the  probate  court  should  have  rendered,  or  to  have 
remanded  the  cause  back  to  that  court  for  such  judg- 
ment. 

However,  as  to  costs,  we  have  no  data  upon  which  to 
base  a  judgment,  and  we  presume  the  district  court  was 
no  better  off,  as  there  is  no  cost  bill  in  the  record  show- 
ing the  amount  still  unpaid.  We  have  concluded,  there- 
fore, that  the  judgment  of  the  district  court  reversing 
the  judgment  of  the  probate  court  must  be  affirmed, 
with  costs.  But  the  order  retaining  the  case/br  trial  is 
reversed;  and  the  cause  is  remanded  to  the  county  court 
of  Nemaha  county — the  successor  of  said  probate  court 
— with  instructions-  to  enter  a  judgment  dismissing  the 
action  without  prejudice,  and  for  the  costs  remaining 
unpaid  and  that  had  accrued  at  the  time  of  the  voluntary 
dismissal  by  the  plaintiff. 

Judgment  aooosdinolt. 
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P.  D.  Ghenby,  AppBLLAiirr,  y.  B.  WooDsusTy  kt  al., 

ApP£LLi!.£8. 

P.  D.  Oheney,  AppBLLAirr,  y.  Wiluah  Biohabds, 

ST  AL.,  ApPSLLBES. 

1.  Usuiy :  If  the  agent  of  the  lender  of  money  takes  from  the 
borrower  a  note  and  mortgage  for  the  payment  of  a  bonoB  or 
commission  for  making  the  loan,  the  transaction  is  tainted  with 
the  vice  of  usury.  Such  contract  is  void,  and  payment  of  the 
money  so  secured  cannot  be  exiforced  by  action  upon  the  note 
and  mortgage. 

2. :  In  law,  it  makes  no  difference  whether  the  usurious  interest 

is  expressed  in  terms  in  the  instrument  given  for  the  payment  of 
the  debt  created  by  the  loan,  or  whether  it  is  taken  as  a  bonus, 
or  as  commission,  or  is  secured  by  any  other  corrupt  agreement, 
device  or  shift,  at  the  time  of  the  contract 

Appeal  from  the  district  court  of  Pawnee  county. 
Tried  below  before  Weaver,  J.  The  two  cases  were  sub- 
stantially the  same  and  were  argued  together.  The 
actions  in  the  court  below  were  for  the  foreclosure  of 
mortgages  given  to  secure  the  payment  of  five  notes  for 
$70.00  each,  due  respectively  in  one  two,  three,  four,  and 
five  years  from  their  date.  The  defense  was  usury,  and 
that  the  notes  were  given  as  a  bonus  to  secure  the  loan 
of  1500  at  ten  per  cent  interest.  A  decree  was  render- 
ed below  in  each  case  in  favor  of  defendants,  and  plain- 
tiff appealed. 

O.  M.  Humphrey  and  Brown^  England  dk  Browrty 
for  plaintiff. 

T.  Appelget^  for  defendants. 

Gantt,  J. 

The  defendant,  B.  Woodruff,  obtained  a  loan  of  fiye 
hundred  dollars  through  the  plaintiff  and  one  B.  F.  Per- 
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kins,  to  secare  which  he  execated  notes  and  mortgage  to 
Byron  Murray,  Jr.,  and  at  the  same  time  the  defendant 
gave  to  the  plaintiff  the  notes  and  mortgage  in  contro- 
versy in  this  action.  This  action  is  brought  to  foreclose 
the  last  mentioned  mortgage;  and  the  defendant  pleaded 
that  the  only  consideration  of  the  notes  and  mortgage 
was  a  bonus  upon  the  loan,  and  that  the  same  is 
usurious.  The  court  below  sustained  the  defense  and 
dismissed  the  cause  of  action,  and  the  case  is  brought 
here  upon  appeal. 

The  plaintiff  resides  in  the  rftate  of  Illinois,  and  Per- 
kins resides  in  Nebraska,  and  transacted  all  the  business 
with  the  defendant  in  respect  to  the  loan  of  the  money. 
The  inquiry  is,  was  the  transaction  tainted  with  the  vice 
of  usury? 

Perkins  testified  that  he  acted  as  agent  for  the  defen- 
dant; that  "  all  transactions  between  Cheney  (plaintiff) 
and  defendant  was  done  through  him,  and  after  the 
money  came  he  acted  as  the  attorney  of  Cheney."  The 
proofs  further  substantially  show  that  prior  to  the  tran- 
saction, Perkins  had  published  a  card  in  the  newspapers 
that  he  had  ^^money  to  loan  in  sums  of  one  hundred 
dollars  and  upwards  for  five  years,  with  right  to  pay  at 
the  end  of  one  year."  Qe  thus  publishes  himself  as  a 
lender  of  money;  but  the  proofs  show  that  he  was  an 
agent  to  make  loans,  and  he  substantially  testifies,  in  re- 
spect to  loans  made  by  him,  that  when  collected,  the 
money  was  generally  placed  in  the  bank  of  Bussell 
&  Holmes,  and  that  '^  in  some  instances  the  money  was 
reloaned  without  being  sent  back  "  to  the  lender.  The 
plaintiff  testifies  that  he  was  not  acquainted  with  defen- 
dant, and  had  no  correspondence  with  him  pending 
the  negotiation  for  the  loan,  that  Perkins  was  not  his 
agent  in  sending  the  application  for  the  loan ;  but  in  con- 
tradiction to  this  he  testifies  as  follows:  '^  Perkins  was 
to  superintend  the  execution  of  the  papers  sent  by  me. 
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was  to  examine  the  abstract  of  title  famished  by  Wood- 
ruff, to  see  that  the  title  was  good,  that  the  mortgage  was 
filed.  When  everything  was  x^ompleted  and  made  safe, 
Perkins  was  to  deliver  to  Woodruff  a  check  for  five 
hundred  dollars.  From  and  after  the  time  I  sent  him  the 
check  to  be  delivered  to  Woodruff  on  the  execution  of 
the  notes  and  mortgage,  Perkins  was  authorized  to  act 
as  my  attorney  to  superintend  the  consummation  of  the 
arrangement  I  had  made,  and  do  any  thing  in  connection 
with  the  same  to  have  the  loan  properly  secured  and  the 
money  paid  to  Woodruff  that  I  could  have  done  had  I 
been  personally  present/* 

From  this  evidence  the  fact  is  clear  beyond  doubt  that 
Perkins  was  a  loan  agent,  and  that  from  the  initial  point 
of  negotiation  with  plaintiff,  he  was  his  agent  and  at- 
torney in  all  matters  connected  with  the  transaction. 

The  plaintiff  admits  that  the  only  consideration  of 
the  notes  and  mortgage  in  the  action  was  "commissions  " 
to  him  on  the  loan  made  to  defendant.  Now,  did  the 
plaintiff  act  as  the  agent  of  Byron  Murray  in  making 
the  loan?  By  letter  of  attorney,  executed  in  1872,  and 
recorded  in  Johnson  county,  Nebraska,  Byron  Murray 
empowered  and  authorized  the  plaintiff  for  him  to  sell, 
assign,  receive  payment  of,  receipt  for,  satisfy  or  release 
any  note,  mortgage,  judgment,  or  certificate  of  purchase; 
to  release  any  lien  or  claim  on  real  estate,  mortgage  deed 
on  real  estate,  or  appoint  any  person  to  do  the  same,  and 
"  this  power  to  be  exercised  concerning  any  matter  or 
thing  mentioned  in  the  state  of  Nebraska."  This  gen- 
eral authority  given  to  plaintiff  must  be  taken  in  con- 
nection with  his  evidence  in  the  case.  He  testifies  that 
his  occupation  is  that  of  "loan  agent  and  land  dealer," 
and  that  he  "  acted  for  Woodruff  in  obtaining  the  money, 
and  acted  for  the  lender  in  having  the  same  properly  se- 
cured ; "  and  he  further  substantially  testifies  that  the 
money  so  loaned  to  defendant  was  collected  by  him  for 
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Murray,  and  was  in  his  hands  when  the  loan  was  ap- 
plied fur,  and  that  he  had  no  correspondence  with  Murray 
in  regard  to  making  the  loan ;  that  he  does  not  know  of 
any  other  person  receiving  money  of  Murray  for  the 
purpose  of  being  loaned  in  Nebraska  than  himself,  and 
that  he  has  made  many  similar  loans  of  Murray's  money; 
hence,  it  is  clear  from  his  own  evidence,  that  at  the  time 
the  loan  was  applied  for,  the  money  was  in  his  hands  as 
the  agent  of  Murray,  and  that  he  had  made  many  simi- 
lar loans  for  Murray  in  Nebraska.  And  by  virtue  of  the 
letter  of  attorney  from  Murray  to  him,  he  had  very  gen- 
eral authority  over  the  loan  after  it  was  made,  and  also 
in  respect  to  the  securities  given  by  the  borrower.  He 
cannot  in  one  moment  act  as  the  agent  of  the  borrower, 
and  in  the  next  as  the  agent  of  the  lender.  Such  device 
or  shift  to  evade  the  law,  will  not  receive  the  sanction  of 
courts.  And  in  the  eye  of  the  law  "  it  makes  no  differ- 
ence whether  the  usurious  interest  is  expressed  in  terms 
in  the  instrument  given  for  the  payment  of  the  debt 
created  by  the  loan,  or  whether  it  is  taken  as  a  bonus,  or 
secured  by  any  other  corrupt  agreement,  device,  or  shift, 
at  the  time  of  the  contract."  RiGha/rds  v.  Kowrvtze^  4t 
Neb.,  205.  And  the  mere  fact  that  the  bonus  is  called  a 
commission,  will  not  change  the  agency  of  the  plaintiff 
from  that  of  the  lender  to  that  of  the  borrower,  or  re- 
move the  taint  of  usury  from  the  transaction,  and  there- 
fore this  case  clearly  comes  within  the  rule  laid  down  in 
the  case  of  PhUo  v.  Bidterfield^  8  Neb.,  259;  but  not 
within  the  exception  to  the  rule:  '^  That  when  the  person 
who  negotiates  the  loan  acts  only  as  agent  for  the  bor- 
rower, the  rule  is  different " — when  the  lender  has  not 
<'  by  himself  or  his  agent  participated  in  any  transaction 
prohibited  by  law,  nor  by  any  employment  on  his  part 
afforded  the  means  for  infringing  the  law."  In  the  case 
at  bar  the  plaintiff  was  in  the  employment  of  the  lender, 
he  was  intrusted  with  his  money,  and  thereby  the  lender 
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afforded  him  the  means  to  violate  the  law.  ^  The  whole 
transaction  is  bnt  one  oontract,  and  according  to  the  law, 
as  settled  in  this  state,  it  is  badly  tainted  with  the  vice 
of  nsnry.  It  may  be  observed  that  mnch  of  the  testi- 
mony of  Perkins  consisted  of  his  understanding  of  the 
business  transactions  in  respect  to  the  loan.  His  under- 
standing is  not  evidence;  the  witness  must  state  &cts. 
Lacey  v.  Central  National  Ba/nJcy  4  Neb.,  183.  The 
plaintiff's  cause  of  action  must  be  dismissed  with  costs. 


DeOBBS  AOOOBDINGLT. 


William  High,  plaintiff  ik  bbrob,  v.  The  Mbbohants 

Bank,  dbfendant  in  bbbob. 

1«  Verdict.  Wbight  of  bvtoenob.  In  a  Jury  trial  where  the  evi- 
dence is  conflicting,  the  verdict  will  not  be  set  aside  simply  be- 
cause the  testimony  to  support  it  is  not  entirely  satisfactory  to  the 
court 


2. :  When  conflicting  testimony  is  fairly  submitted  to  a  Jury, 

the  court  has  no  right  to  interfere  with  their  flnding,  on  the 
ground  of  a  mere  diflerence  of  opinion  as  to  its  weight 

8.  Error.  Ibbelevant  tbstimont.  On  a  Jury  trial,  the  admission 
of  irrelevant  testimony  tending  to  prejudice  the  adverse  party  is 
good  ground  for  the  reversal  of  the  Judgment 


:     ChAROB    to    jury    when    there    is    no    EVmENCE    TO 

WHioH  it  IB  APPLICABLE.  AVhcrc  the  court,  in  charging  the 
Jury,  gives  an  instruction  not  called  for  b^  the  evidence,  and 
which  is  calculated  to  mislead  them,  the  Judgment  will  be  re- 
versed. 
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Ebbob  from  the  district  conrt  for  Lancaster  county. 
Tried  below  before  Pound,  J. 

It  was  an  action  brought  by  High  to  recover  $500 
which  he  claimed  to  have  deposited  in  the  defendant 
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bank,  but  which  the  bank  claimed  was  put  by  the  plain- 
tiff into  the  bank  by  Eaton,  its  cashier,  in  his  individual 
capacity,  and  to  be  used  by  Eaton  for  his  and  High's 
benefit  in  purchasing  margins  on  wheat.  The  jury  re- 
turned a  verdict  for  defendant,  upon  which,  after  the 
overruliag  of  a  motion  for  a  new  trial,  judgment  was 
enteicd.  ^ 

M,  H.  Sessions^  for  plaintiff  in  error,  cited  Oatlm  v. 
WilooXy  26  Ark.,  309.  Blosser  v.  HarshhargeTj  21 
Gratt.,  214.  Dewey  v.  Chicago  <&  N.  W.  B.  ^.,  31  Iowa, 
878.  Vcdl  V.  Strong^  10  Vt.,  457.  Meredjvth  v.  Km- 
na/rdy  1  Neb.,  312.  Myefrs  v.  R,  R.  Co.,  2  Id.,  838. 
Slcmghter  v.  Fowler ,  44  Oal.,  195.  Savmg  Association 
V.  Rimty  17  Kan.,  532. 

Cohl,  Ma/rquett  c6  Moore^  for  defendant  in  error,  cited 
Jones  V.  Chicago  R.  R.  Co.y  68  111.,  380.  Pollard  v. 
People^  69  HI.,  148.  CoUmam,  v,  First  National  Bank^ 
63  New  York,  388.  Andre  v.  Johnson^  6  Blackf.,  376. 
Houghton  v.  Slack,  10  Vt.,  620. 

Lakb,  Oh.  J. 

I.  The  first  error  of  the  assignment  is  that  the  ver< 
diet  is  not  supported  by  the  evidence.  On  this  point 
all  that  need  be  said  is  that  although  the  testimony  as  to 
the  purpose  of  the  deposit  is  not  entirely  satisfactory 
still  we  think  it  sufficient  to  sustain  the  finding  of  the 
jury. 

It  is  true  that  the  plaintiff  testified  substantially,  on 
his  examination  in  chief,  that  the  five  hundred  dollars 
was  delivered  by  him  to  Eaton,  then  the  cashier  of  the 
bank,  as  an  ordinary  deposit  to  be  placed  to  his  own 
credit.  But  opposed  to  this  there  is  testimony  tending 
pretty  strongly  to  show  that  the  money  was  in  fact 
handed  to  Eaton,  not  as  the  cashier  and  agent  of  the 
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bank,  bat  as  the  agent  of  the  plaintiff  and  one  Marsh, 
and  to  be  need  by  him  in  specnlating  on  their  acconnt 
in  what  they  termed  ^^  wheat  rna/rginsy  When  testi- 
mony, thus  conflicting,  is  fairly  submitted  to  the  decision 
of  a  jury,  the  court  has  no  right  tQ  interfere  with  their 
finding  on  the  ground  of  a  mere  difference  of  opinion  as 
to  its  weight.  French  v.  Millardy  2  Ohio  State,  44. 
Brown  v.  Hwrstj  8  Neb.,  861. 

11.  It  is  also  assigned  for  error  that  irrelevant  testi- 
mony was  admitted  on  the  trial,  which  tended  to  prejudice 
the  plaintiff's  case.  This  testimony  was  given  by  the 
witness  Clark,  the  successor  of  Eaton  as  cashier  of  the 
bank,  who  was  asked  "  Whether  the  money  ever  did  go 
into  the  funds  of  the  bank  ? "  To  this  he  answered, 
"  No,  sir,  it  never  got  it."  Now,  in  order  to  determine 
the  relevancy  of  this  testimony  it  is  necessary  to  refer 
to  the  pleadings  and  see  What  the  real  issue  was  which 
the  jury  were  called  upon  to  decide,  and  to  which  the 
proofs  should  have  been  directed. 

The  plaintiff  alleges  in  his  petition  that  on  or  about 
the  25di  day  of  August,  1874,  he  ^'  deposited  in  said 
defendant  bank,  at  its  regular  place  of  business    *    * 

♦  the  sum  of  five  hundred  dollars."  And  that  af- 
terwards on  a  proper  demand  being  made  by  him  pay- 
ment of  the  money  was  refused.  In  the  answer  there 
is  a  general  denial  of  "the  deposit  having  been  made, 
and  the  issue  thus  formed  was  the  only  one  concerning 
which  there  was  any  controversy  on  the  trial.  That  the 
plaintiff  had  actually  delivered  to  Eaton,  the  cashier  of 
the  bank,  the  sum  of  five  hundred  dollars  seems  to  have 
been  conceded.  But  it  was  insisted  on  behalf  of  the  de- 
fendant that  this  money  was  not  left  vnth  Eaton  as  a  de- 
posit in  the  bank,  but  for  the  purpose  of  being  used  by 
him  in  a  wheat  speculation  in  which  Eaton,  the  plain- 
tiff, and  one  Marsh,  had  agreed  to  engage. 
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Under  this  issue,  therefore,  the  right  of  the  plaintiff 
to  recover  did  not  depend  upon  the  fact  that  Eaton 
placed  this  money  with  the  funds  of  the  bank,  nor  could 
he  be  defeated  by  showing  that  the  cashier  to  whom  the 
money  was  delivered  had,  without  authority  from  the 
plaintiff*,  retained  or  converted  it  to  his  own  use.  The 
vital  question  was,  in  what  capacity  did  Eaton  receive 
this  money  which  it  was  conceded  was  delivered  to  him 
at  the  bank,  and  during  business  hours  f  Was  it  as  the 
cashier  and  agent  of  the  bank,  as  was  claimed  on  the 
one  hand,  or  as  the  agent  of  the  plaintiff  and  Marsh, 
and  for  the  purpose  of  speculation,  as  was  contended  on 
the  other?  Upon  this  question  the  testimony  objected 
to  could  throw  no  possible  light,  and  ought  to  have  been 
excluded  for  irrelevancy. 

III.  The  only  remaining  objection  relates  to  an  in- 
struction given  to  the  jury  and  which  it  is  claimed  there 
was  not  only  no  testimony  to  warrant,  but  was  calcu- 
lated to  mislead  them  in  making  up  their  verdict.  The 
instruction  was  as  follows :  *'  A  party  cannot  be  silent 
when  it  is  his  duty  to  speak.  And  if  the  jury  find  from 
the  evidence  that  Marsh,  in  the  presence  and  hearing  of 
plaintiff*,  stated  that  the  money  sued  for  in  this  case  was 
given  to  George  P.  Eaton  to  be  used  in  wheat  margins 
for  the  benefit  of  plaintiff  as  soon  as  wheat  fell  to  90 
cents,  and  you  further  find  that  the  plaintiff  did  not  deny 
this  statement,  this  would  be  evidence  against  him." 

This  instruction  assumes  that  there  was  evidence  be- 
fore the  jury  that  Marsh  had  stated  in  the  hearing  of 
plaintiff  that  the  money  in  question  was  in  fact  placed 
in  Eaton's  hands  to  be  invested  by  him  in  a  specu- 
lation in  which  the  bank  had  no  concern,  and  that  by 
his  silence  the  plaintiff  had  acknowledged  the  statement 
to  be  true.  It  is  quite  probable  that  this  was  given 
with  particular  reference  to  the  testimony  of  the  wit- 
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ness  Marqnett,  wherein  he  relates  a  conversation  which 
took  place  in  his  office  between  Marsh  and  himself,  in 
the  plaintiff's  presence,  concerning  this  money.  Mr. 
Marqnett  testifies  that  at  this  interview  Marsh  stated, 
among  other  things,  that  "  he  was  dealing  in  wheat  mar> 
gins  and  that  he  met  Mr.  High  on  the  street  and  asked 
him  if  he  did  not  want  to  go  into  a  wheat  speculation, 
and  he  said  he  would  go  in  $500.00;  and  then  they  went 
to  the  Merchants  Bank  and  gave  the  $500.00  to  Eaton." 
This  is  the  nearest  approach  that  was  made  to  what  the  in- 
struction implies  there  was  testimony  to  prove,  and  we 
think  it  by  no  means  warrants  what  was  thus  assumed  by 
the  court,  especially  in  view  of  the  fact  disclosed  by  the 
testimony  of  Mr.  Marqnett  that  the  plaintiff  ^^^oatt 
strenuously  urging  that  he  had  deposited  it  in,  the  ha/nk 
all  the  tiniey 

Indeed  the  testimony  on  this  branch  of  the  case'shows 
that  on  all  occasions,  and  to  all  declarations  made  in  his 
presence  that  the  transaction  with  Eaton  was  anything 
else  than  a  deposit  in  the  bank,  the  plaintiff  entered 
very  emphatic  protests.  We  think  the  instruction  was 
not  only  unwarranted  by  the  testimony,  but  had  a  direct 
tendency  to  mislead  the  jury,  and  falls  within  the  rule 
laid  down  in  Meredith  v.  Kerma/rd^  1  Neb.,  812,  that 
when  the  court  in  charging  the  jury  gives  an  instruc- 
tion not  required  nor  called  for  by  any  evidence,  and  it 
appears  that  such  unnecessary  charge  was  calculated  to 
mislead  the  jury  the  judgment  ought  to  be  reversed. 
Case  V.  III.  Cent.  B.  R.  Co.^  38  Iowa,  581.  McLea/n  v. 
Clark^  47  Geo.,  24. 

The  judgment  is  reversed  and  the  cause  remanded  to 
the  district  court  for  a  new  trial. 

Bevbbsed  and  bbmanded. 
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Thb  Nebraska  Railway  Co,  plaintiff  in  error,  v, 
L.  Van  Dusen,  defendant  in  error. 

1.  Appeal  from  Assessment  of  Damages  for  Land  Taken 

by  Bailroad  Company.  In  taking  an  appeal  from  the  sb- 
sessment  of  damages  for  land  appropriated  by  a  railroad  com- 
pany, to  the  district  court,  the  appellant  is  not  required  by  the 
statute  to  execute  an  appeal  bond. 

2.  :  PLBADHfos  NOT  REQUIRED.  In  such  appeal,  it  is  not  neces- 
sary to  file  pleadings  in  the  case,  in  the  district  court — a  jury  is  im- 
paneled by  the  court  to  hear  the  prooft  and  assess  the  damages 
sustained  by  the  owner  of  the  land  taken  by  the  railroad  com- 
pany. 

Error  from  the  district  court  for  Eichardson  county. 

SchoenheU  <6  Recm^^  for  plaintiff  in  error. 

W.  TT.  Wcurdelly  for  defendant  in  error. 

Gantt,  J. 

The  county  judge  of  Richardson  county,  upon  appli- 
cation of  the  plaintiff,  selected  and  appointed  commis- 
sioners, as  prescribed  by  law,  to  inspect  the  real  estate 
bf  defendant  in  said  county,  and  assess  the  damages 
which  he  sustained  by  the  appropriation  of  his  land  for 
the  location,  construction,  and  convenient  use  of  the 
plaintiff's  road.  On  the  27th  day  of  January,  1876,  the 
commissioners  made  report  to  the  county  judge,  and  on 
the  same  day  the  plaintiff  gave  notice  of  an  appeal  from 
the  assessment  of  damages  made  by  the  commissioners 
to  the  district  court,  and  within  the  time  prescribed  by 
law  for  taking  such  appeal  the  plaintiff  filed  a  tran- 
script of  the  record  and  proceedings  in  the  case  in  the 
district  court.  In  the  meantime  the  plaintiff  deposited 
the  amount  of  damages  assessed  with  the  county  judge. 
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November  21,  in  the  same  year,  the  defendant  filed  in 
the  district  court  his  motion  to  dismiss  the  appeal,  on 
the  ground,  firsts  that  ^'no  appeal  bond  had  been 
filed  in  the  case;"  and,  seoand^  because  the  plaintiff 
'^  had  not  prosecuted  its  appeal  as  provided  by  law." 
The  motion  was  sustained,  the  aj3peal  was  dismissed, 
and  judgment  rendered  in  favor  of  defendant  for  costs. 
The  plaintiff  now  complains  that  the  court  below  erred 
in  sustaining  the  motion  and  dismissing  the  appeal,  and 
in  rendering  judgment  in  favor  of  defendant  for  costs. 
In  appeals  from  the  assessment  of  damages  in  cases 
like  the  one  at  bar,  it  is  not  essentially  requisite  to  file 
pleadings  in  the  district  court,  and  it  has  not  been 
usually  the  practice  to  do  so,  but  upon  the  appeal  being 
.taken  and  transcript  filed  a  jury  is  impaneled  to  hear 
the  proofs  and  assess  the  damages  sustained  by  the  owner 
of  the  land  appropriated  to  the  use  of  the  corporate 
company.  The  main  question,  then,  in  the  case  is — 
whether  an  appeal  bond  is  essential  in  order  to  pei^ect 
the  appeal  and  to  give  the  court  jurisdiction  of  the 
cause.  An  appeal  is  exclusively  a  statutory  right,  and 
must  be  regulated  by  the  statute  granting  it.  In  8 
Bouvier's  Institute,  70,  it  said  that  an  appeal  ^^  is  regu- 
lated entirely  by  the  provisions  of  the  act;  it  cannot  be 
extended  beyond  the  plain  and  obvious  import  of  the 
statute  granting  it; "  and  hence,  the  prime  element  in 
the  interpretation  of  such  statute  is  to  ascertain  and  ob- 
serve what  the  legislature  exactly  intended  should  be 
done,  in  order  to  perfect  such  appeal.  In  the  construc- 
tion of  the  statute,  the  rule  is  to  give  effect  to  the  inten- 
tion of  the  legislature  whenever  such  intention  can  be 
ascertained  by  permitted  legal  means.  Potter's  Dwar- 
ris,  181.  And  no  surmise  or  conjecture  of  any  object 
which  the  legislature  may  be  supposed  to  have  had  in 
view  can  be  allowed  to  have  any  weight,  unless  such 
object  can  be  clearly  ascertained  from  the  plain  language 
18 
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of  the  statute,  and  no  subtle  or  forced  construction  can 
be  resorted  to  for  the  purpose  of  limiting  or  extending 
its  operations. 

Kow,  upon  an  examination  of  the  various  acts  relative 
to  appeals,  we  find  in  the  legislation  of  our  state,  that  in  , 
appeals  from  judgments  of  the  county  court,  and  from 
decisions  of  commissioners  appointed  to  adjust  claims 
in  probate  matters,  from  judgments  of  justices  of  the 
peace,  in  both  civil  and  criminal  cases,  from  judgments 
of  police  judges,  and  decisions  of  county  commissioners, 
the  act  granting  an  appeal,  in  each  case  specially  pro- 
vides for  an  appeal  bond,  the  condition  of  such  bond, 
and  by  whom  it  shall  be  approved;  and  further,  in  re- 
spect to  appeals  in  equity  causes,  and  cases  in  error  from 
the  district  to  the  supreme  court,  an  appeal  bond  is  not 
necessary,  unless  the  party  taking  such  appeal  desiresMt 
to  operate  as  a  supersedeas.  Wherefore,  it  seems  from 
all  the  above  cases,  the  statute  in  each  case  specially 
provides  for  an  appeal  bond,  prescribes  the  condition  of 
such  bond,  and  declares  who  shall  approve  it.  Surely 
this  course  of  legislation  clearly  indicates  that  the  legis- 
lative intent  is  that  an  appeal  shall  be  regulated  only 
and  wholly  by  the  act  granting  it.  And  this  rule  of  con- 
struction is  not  only  found  in  the  uniform  course  of 
legislation,  but  is  supported  by  authority,  and  we  think 
it  is  the  only  safe  rule. 

Section  97  of  the  act  relative  to  corporations  pro- 
vides, that  from  the  assessment  of  damages  for  lands  ap- 
propriated by  railroad  companies  "either  party  may 
have  the  right  to  appeal  from  such  assessment  to  the  dis- 
trict court  of  the  county  in  which  such  lands  are  sit- 
uated, within  sixty  days  after  such  assessment;  "  but  it 
does  not  require  an  appeal  bond,  or  prescribe  its  condi- 
tions, or  declare  by  whom  it  shall  be  approved ;  nor  does 
the  natural  and  obvious  import  of  the  language  of  the 
statute  imply  any  such  conditions  to  be  performed  in 
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order  to  perfect  the  appeal.  It  is  not,  therefore,  to  be 
assumed  that  the  legislature  intended  any  such  .condi- 
tions to  be  peribrmed.  On  the  contrary,  the  appeal 
must  be  regulated  only  by  the  act  granting  it  without 
imposing  upon  the  party  any  conditions  or  terms  not 
clearly  within  the  statute. 

The  judgment  of  the  court  below  must  be  reversed, 
and  the  plaintiff's  appeal  reinstated. 

Sevbbsed. 
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A.  O.  Rudolf  &  Oo.,  plaintiffs  nar  ebbob,  ▼.  R.  L.  Mc- 
Donald &.Co.  AND  OTHSBS,  DBFBNDANT8  IN  EBBOB. 

1.  Attachment :  APFmAvrr  m.  An  objection  that  affiant's  name 
was  omitted  from  thebody  of  the  affidavit,  he  having  duly  signed 
it  at  the  close,  is  technical  merely,  and  no  ground  for  dissolving 
the  attachment 

8.  :  VENTTB ;  AMiSNDMSNT  OF.  The  want  of  a  venue,  how- 
ever, if  taken  advantage  of  by  the  defendant  at  the  proper  time, 
is  a  fatal  defect,  unless  cured  by  amendment  And  when  the 
venue  is  omitted  by  mistake  it  is  proper  for  the  court  to  allow  an 
amendment  in  accordance  with  the  facts. 

8.  ;     MOTION   TO   DIB60LVB;  WHEN  TO  BB  MABB.     But  tO  be 

available  the  motion  to  dissolve  in  such  case  must  be  made  be-, 
fore  final  judgment  in  the  action. 

4.  :    suBSEQUENr  ATTACHING  CREDiTOB.    And  a  Subsequent 

attaching  creditor,  even  if  he  could  take  advantage  of  this  de- 
fect at  all,  which  we  do  not  decide,  is  entitled  to  no  advantage 
over  the^defendant  in  this  respect. 

6. :    .    The  true  rule  of  practice  in  such  case  is,  that 

where  property  is  seized  under  an  order  of  attachment,  and  no 
question  of  ownership  is  raised  nor  any  fraud  or  collusion  charged, 
final  judgment  in  the  action  concludes  all  inquiry  by  third  per- 
sons  concerning  the  validity  or  regularity  of  the  proceedings, 
no  matter  how  erroneous  they  may  have  been,  provided  the 
court  had  jurisdiction. 
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0.  :    WAiYBB  BY  DEFENDANT    The  defendant  in  attachment 

may  waive  anything  when  it  will  cause  no  substantial  injustice 
to  the  other  creditors,  or  is  not  intended  to  guard  their  rights, 
and  if  he  do  so,  a  subsequent  attaching  creditor  can  take  no  ad- 
vantage of  a  former  by  reason  of  any  such  waiver. 

Ebbob  from  the  district  coart  for  Seward  county.  The 
opinion  states  the  case. 

J.  R,  Webster  and  Z.  C,  Burr,  for  plaintiffs  in  error, 
dted  Sarrison  v.  King^  9  Ohio  State,  388.  Wanrd  v. 
Howard^  12  Id.,  158.  Lome  v.  Morsey  6  How.  Pr.,  394. 
Vincent  v.  People,  6  Parker,  88.  Cook  v,  StaaUj  18 
Barb.,  407.    Patterson  v.  Ghilmarej  2  Disn.,  505. 

Zowley  <&  Leesey  for  defendants  in  error. 

LakB|  Oh.  J. 

The  plaintiffs  in  error  complain  of  the  order  of  the 
eonrt  below  in  adjusting  the  priorities  of  liens  acquired 
by  several  attachment  creditors  upon  the  property  of 
Frederick  Bick,  their  common  debtor. 

Two  of  these  attachments,  one  by  Hundley,  Judd  & 
Oo.,  and  that  of  McDonald  &  Oo.,  were  sued  out  and 
levied  upon  the  property  in  question,  simultaneously  on 
the  twenty-ninth  of  October,  1876.  So  that,  as  between 
these,  neither  acquired  priority.  On  the  day  following 
Hnndley,  Judd  &  Oo.  sued  out  a  second  order  of  attach- 
ment, and  this  was  immediately  levied,  subject  to  the  two 
already  upon  the  property.  But  the  attachment  on 
which  the  claim  of  the  plaintiffs  in  error  is  based  was 
not  made  nntil  the  thirteenth  of  If ovember,  and,  as  the 
sheriff  returns,  was  subject  to  three  others,  as  the  statute 
directs. 

In  none  of  these  cases  does  it  appear  that  the  defend- 
ant made  any  objection  to  the  attachments,  except  in  that 
of  McDonald  &  Co.,  wherein  he  moved  a  dissolution,  but 
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upon  what  ground  the  record  does  not  disclose.  This 
motion,  however,  was  overruled,  and  at  the  same  time 
leave  was  given  to  file  an  amended  affidavit,  which  was 
done  without  the  least  objection  from  Eudolf  &  Co. 
Indeed  these  plaintiffs  did  not  at  any  time  question  the 
legality,  nor  the  strict  regularity  of  the  prior  attach- 
ments, until  after  final  judgments  had  been  rendered 
and  the  attached  property  had  been  ordered  to  be  ap- 
plied to  their  payment,  when,  on  a  mere  motion  for 
the  adjustment  of  liens,  they  asked  that  these  prior 
attachments  be  disregarded  and  theirs  given  precedence, 
on  the  ground  of  certain  alleged  defects  in  the  affidavits 
on  which  the  orders  were  issued. 

The  ground  of  objection  to  the  two  attachments  of 
Hundley,  Judd  &  Co.  was  that  the  affidavits  have  no 
venue,  and  to  that  of  McDonald  &  Co.  that  the  affiant's 
name,  although  duly  signed  at  the  close,  was  not  inserted 
in  the  body  of  the  instrament. 

Of  this  last  objection  all  that  need  be  said  is,  that  it  is 
technical  merely,  possessing  no  merit  whatever.  The 
signature  at  the  close  was  enough,  although  as  a  matter  of 
form  it  is  usual  for  the  draftsman  to  insert  the  name  at  the 
commencement.  But,  even  if  this  omission  were  mate- 
rial, it  was  wholly  cured  by  the  amended  affidavit  before 
referred  to,  wherein  this  formality  was  strictly  observed. 
Stewart  v.  Carter,  4  Neb.,  564. 

The  want  of  a  venue,  however,  was  a  much  more  seri- 
ous matter,  and  would  undoubtedly  have  been  fatal  had 
the  defendant  taken  advantage  of  it  in  season,  unless 
cured  by  an  amendment  in  accordance  with  the  facts, 
which  it  would  have  been  proper  for  the  court  to  have 
allowed.  Sl/ruthera  v.  McDowell,  6  Neb.,  491,  and  cases 
cited.  But  a  motion  to  dissolve  an  attachment  cannot 
be  entertained  after  final  judgment  in  the  action  has 
been  rendered.  Our  practice  in  this  particular  is  con- 
trolled by  section  two  hundred  and  thirty-five  of  the 
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code  of  civil  procedure,  which  provides  that  "  the  de- 
fendant may,  at  any  time  before  jvdgment^  upon  reason- 
able notice  to  the  plaintiff,  move  to  discharge  an  attach- 
ment as  to  the  whole  or  a  part  of  the  property  attached." 
This  being  the  rale  as  to  the  defendant  in  the  action, 
how  is  it  with  the  plaintiffs  in  error?  Even  if  it  be  con- 
ceded that  they  could  take  advantage  of  this  defect  at 
all — which  is  extremely  doubtful — it  is  certainly  clear 
that  they  are  entitled  to  no  advantage  over  the  defend- 
ant in  this  respect. 

Section  two  hundred  and  twelve  of  the  code  of  civil 
procedure  provides  that  '^  an  order  of  attachment  binds 
the  property  attached  from  the  time  of  service."  Prop- 
erty thus  bound  is  in  the  custody  of  the  law  for  the  sat- 
isfaction of  the  claims  for  which  it  was  seized,  and  the 
lien  thus  created  will  continue,  unless  voluntarily  relin- 
quished, or  discharged  in  one  of  the  statutory  modes.    - 

The  rule  to  be  deduced  from  these  provisions  of  our 
law  is,  that  when  property  has  been  seized  under  an  order 
of  attachment  and  no  question  of  ownership  is  raised, 
nor  any  fraud  or  collusion  charged,  final  judgment  in 
the  action  concludes  all  inquiry  by  third  persons  con- 
cerning the  validity  or  regularity  of  the  proceedings,  no 
matter  how  erroneous  they  may  have  been,  provided  the 
court  had  jurisdiction. 

In  addition  to  this,  it  should  be  borne  in  mind  that 
the  grounds  upon  which  subsequent  attaching  creditors 
may  interfere  as  against  a  former,  even  before  judgment, 
are  very  few  indeed,  and  while  it  may  be  true  that  the 
exact  limit  of  interference  is  not  definitely  fixed,  it  is  at 
least  well  settled  that  they  can  take  no  advantage  of  mere 
irregularities,  although  they  may  be  such  as  would  fur- 
nish good  ground  for  objection  on  the  part  of  the  defen- 
dant. On  this  point  the  language  of  the  court  in  Ward 
V,  Howard^  12  Ohio  State,  158,  is  so  appropriate  that  we 
cannot  do  better   than   to  quote  a   single   paragraph. 
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wherein  it  is  said:  "  It  can  with  no  propriety  be  claimed 
that  a  subsequent  attaching  creditor  is  entitled  to  the 
same  latitude  of  objection  to  the  proceedings  of  a  prior 
attaching  creditor  as  the  defendant  in  the  action.  On 
the  contrary,  anything  may  be  waived  by  the  defendant 
which  is  substantially  no  injustice  to  the  other  creditors, 
or  is  not  intended  to  guard  their  rights.  They  can  take 
no  advantage  of  what  may  be  properly  regarded  as  in- 
formalities or  irregularities  in  the  proceedings,  though 
constituting  good  ground  for  objection  on  the  part  of  the 
defendant.  The  objections,  therefore,  that  a  proper  un- 
dertaking was  not  executed,  and  that  the  facts  were  de- 
fectively stated  in  the  affidavit,  were  properly  overruled 
by  the  court.  But  the  case  must  be  one  in  which  the 
law  allows  an  attachment.  If  it  be  not,  the  objection  of 
a  subsequent  attaching  creditor  stands  on  a  like  princi- 
ple as  a  want  of  jurisdiction,  and  would  be  equally  avail- 
able as  collusion  or  frapd." 

The  order  of  the  district  court  being  in  full  accord 
with  these  views  must  be  affirmed. 

Obder  affirmed. 
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William  Bats,  plaintiff  in  error,  v.  The  State  of  r~n®7 

Kbbrasea,  defendant  in  error.  1^^  ^^^ 

I  49    7fi0 

1.  Practice  in  Cases  of  Misdemeanor:    complaint.    If  the  ;d5o  i74 
original  complaint  in  a  case  of  misdemeanor  appealed  to  the 
district  court  be  lost,  the  court  may  order  a  new  complaint  to  be 
substituted  covering  the  same  offense  as  shown  hj  the  justice's 
transcript 

2.  Competency  of  Svidence.  On  the  trial  of  a  person  charged 
with  the  willful  disturbance  of  a  public  school  it  is  competent 
for  the  defendant  to  prove  that  he  was  a  member  of  the  district 
school  board,  and  that  what  he  did  was  in  pursuance  of  an  order 
of  the  board  and  in  the  honest  discharge  of  his  official  duty.  And 
it  is  error  to  exclude  such  testimony. 
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8.  Powers  of  the  Sohool  Board:  teacher.  The  district  school 
board  is  specially  invested  by  statute  with  the  general  care  and 
management  of  the  school  and  the  employment  of  the  teachers, 
and  as  an  incident  to  these  powers,  has  a  right  to  discharge  a 
teacher  for  incompetence,  or  for  any  other  sufficient  cause,  at  the 
will  and  pleasure  of  a  majority  of  its  members. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  before  Pound,  J.     The  facts  appear  in  the  opinion. 

La/mh^  BUlingsley  dh  LamherUon^  for  plaintiff  in 
error. 

I.  The  court  erred  in  permitting  the  state  to  fil6  a 
substituted  complaint.  Ganaway  v.  State^  22  Ala.,  772. 
HeinhdH  v.  State^  29  Ga.,  522.  BradaJiaw  v.  Coinmon- 
wealthy  16  Grat.,  607.  Sometimes  the  court  permits  a 
copy  to  be  filed,  but  it  must  be  proved  to  be  an  exact 
copy.    This  is  a  new  and  original  complaint. 

II.  The  court  erred  in  ruling  out  all  the  evidence 
offered  by  plaintiff  in  error,  showing  that  he  was  a  mem- 
ber of  the  school  board,  and  that  in  dismissing  the 
teacher  he  was  acting  only  in  the  line  of  his  official  duty. 
And  the  court  erred  in  giving  the  instructions  asked  by 
the  state,  numbered  one,  two,  three,  four,  five,  six, 
and  in  refusing  the  instructions  asked  by  plaintiff  in 
error,  which  were  to  the  effect  that  the  board  had  power 
to  dismiss  a  teacher  for  sufficient  cause,  and  that  if  the 
jury  became  satisfied  that  what  the  prisoner  did  at  the 
time  he  did  in  good  faith,  thinking  the  board  had  the 
right  to  discharge  a  teacher,  his  action  would  not  be 
willful  as  a  matter  of  law  within  the  meaning  of  the  stat- 
ute under  which  the  prosecution  was  brought. 

First.  If  the  boan  had  power  to  dismiss,  either  for 
cause  or  withou>  cause,  and  the  teacher  was  dismissed 
pursuant  to  the  decision  of  the  board,  and  defendant  did 
nothing  except  in  discharge  of  his  duty,  then  the  defen- 
dant should  have  been  acquitted. 
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Second.  If  the  board  did  not  have  power  to  dismisB 
Tinder  the  statute,  yet  if  the  defendant  acted  nnder  the 
belief  that  he  had  snch  power,  the  evidence  would  be  .ad- 
missible as  tending  to  eliminate  the  element  of  willfal- 
ness  or  criminal  intent.  Ramiseyv.  Riley ^  13  Oliio  Rep., 
167.  Schottgm  v.  Wilson,  48  Mo.,  353.  Wilkes  v. 
Dinsman^  7  How.,  89.  Reed  v.  Conway,  20  Mo.,  22. 
Jenkins  v.  Waldron^  11  Johns.,  121.  Stewart  v.  South- 
ard, 17  Ohio,  402. 

Third.  WillfnlnesB  is  defined  as  signifying  an  evil 
intent  without  justifiable  excuse.  It  means  not  merely 
voluntarily,  but  with  a  bad  purpose;  in  other  words  it 
means  corruptly.  1  Bishop  on  Criminal  Law,  Sec.  428. 
Ch/jprrum  v.  Com.^  5  Wharton,  427,  429.  The  State  v. 
Gardnery  2  Mo.,  23.  ComrnxynAJoealth  v,  Kneeland,  20 
Pick.,  206, 220.  Lawrence  v.  Sherman,  2  McLean,  488. 
Fomrth,  The  board  had  power  to  dismiss  a  teacher. 
They  could  do  so  at  pleasure.  Statutes  of  1867,  Sec.  6, 
page  353.  Nebraska  City  v.  JoneSy  1  Neb.,  176.  Knowls 
V.  City  of  Boston,  12  Gray,  340.  Eastman  v.  District 
Township^  21  Iowa,  691.  They  certainly  have  the  power 
to  remove  for  cause.  General  Statutes,  chapter  68,  page 
961,  sections  45,  66,  82,  and  63.  Sections  eighty-two 
and  ninety-one  define  the  power  and  duties  of  county 
superintendents,  but  give  them  no  power  to  dismiss  a 
teacher.  The  power  to  employ  teachers,  which  is  given 
to  the  district  board,  implies  the  power  to  remove.  It 
was  decided  by  the  New  York  court  of  common  pleas 
that,  under  the  local  law  prevailing  in  the  city  of  New 
York,  the  power  to  employ  teachers  carries  with  it  the 
power  ta  dismiss  them.  Gildersleeve  v.  The  Board  of 
Education,  17  Abb.  Pr.,  201.  .  The  City  of  Crawfords- 
viUe  V.  Hays,  42  Ind.,  208.  Eastman  v.  District  Town- 
ship, 21  Iowa,  691. 

George  H,  Roierts,  Attorney  General,  and  J,  H, 
Broody,  for  the  State. 
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Lake,  Oh.  J. 

The  plaintiff  in  error  was  tried  and  convicted  in  the 
district  court,  under  the  thirty-fourth  section  of  the 
criminal  code,  for  an  alleged  "disturbance  of  a  public 
school  in  district  No.  21,  in  Lancaster  county.  The 
case  was  brought  into  the  district  court  by  an  appeal 
from  the  judgment  of  a  justice  of  the  peace  before 
whom  the  case  was  first  tried. 

L  When  the  case  was  called  for  trial  in  the  district 
court,  it  was  discovered  that  the  original  complaint  sent  up 
by  tlie  justice  in  pursuance  of  the  statute  was  lost  and 
could  not  be  found.  Thereupon,  on  motion  of  the  dis- 
trict attorney,  but  against  the  defendant's  objection,  a 
new  complaint  was  substituted,  upon  which  the  trial  and 
conviction  were  had.  And  this  presents  the  first  question 
for  our  consideration. 

It  is  contended  on  the  part  of  the  plaintiff  in  error 
that  the  district  court  had  no  authority  to  try  him  upon 
any  other  than  the  original  complaint;  that  the  farthest 
the  court  could  rightfully  go  was  to  permit  a  copy  of  the 
original  to  be  substituted.  We  are  of  opinion,  however, 
that  there  is  no  error  in  this  particular^  but  on  the  con- 
trary, that  the  course  pursued  by  the  court  was  emi- 
nently proper. 

The  record  recites  that  "  the  original  complaint  having 
been  lost  since  the  last  term  of  this  court,  the  district 
attorney  has  leave  to  file  a  substituted  complaint,  cover- 
ing the  offense  charged  in  the  original  information,  as 
shown  by  the  justices'  transcript."  There  is  no  pretense 
that  the, new  complaint  is  not  confined  to  the  identical 
offense  charged  in  the  one  certified  by  the  justice  of  the 
peace,  and  it  seems  impossible  therefore  that  the  defen- 
dant could  have  been  prejudiced  in  the  least  by  the 
course  taken.     But  we  think  our  statute,  although  it 
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does  not  in  direct  terms  provide  for  this  particular  con- 
tingency, clearly  recognizes  the  practice  here  adopted. 
Section  325  of  the  criminal  code  provides  that  '^  the 
district  court  shall  hear  and  determine  any  cause  under 
this  act,  brought  by  appeal  from  a  magistrate  upon  the 
original  complaint,  unless  such  complaint  shall  be  found 
insufficient  or  defective,  in  which  event  the  court,  at  any 
stage  of  the  proceedings,  shall  order  a  new  complaint  to 
be  tiled  therein,  and  the  case  shall  proceed  thereon  the 
same  in  all  respects  as  if  the  original  complaint  had  not 
been  set  aside."  It  is  evident  that,  under  this  provision, 
no  matter  how  utterly  deficient  the  complaint  sent  up 
by  a  magistrate  may  be,  even  if  totally  wanting  in  the 
essential  requisites  to  show  the  offense  intended  to  be 
charged,  the  prosiecution  will  not  be  thwarted,  but  "  the 
court  shall  order  a  new  complaint  to  be  filed/'  upon 
which  the  trial  must  proceed. 

This  section  establishes  a  positive  rule  of  practice  by 
which  the  courts  are  of  course  bound  whenever  the 
original  complaint  is  found  to  be  defective.  And  it  does 
more  than  this — it  ftirnishes  a  safe  guide  to  the  courts  in 
matters  of  practice  whenever  a  contingency  shall  arise, 
which,  although  not  within  the  letter,  is  clearly  within 
the  spirit  of  the  statute.  In  the  practice  of  the  courts 
contingencies  not  unfrequently  arise  which  the  legisla- 
ture has  not  anticipated  by  any  suitable  provision.  These 
must  be  met  by  some  general  or  special  rule  of  court 
suited  to  the  exigency,  and  which  shall  protect  suitors 
in  all  their  legal  rights.  It  seems  to  us  that  there  is 
quite  as  much  necessity  and  reason  for  the  substitution 
of  a  new  complaint  when  the  original  is  lost  as  there  is 
when  found  to  be  merely  defective  in  form  or  in  sub- 
stance. 

It  was  conceded  by  counsel  for  the  plaintijBT  in  error 
that,  under  the  circumstances,  the  substitution  of  an 
exact  copy  of  the  first  complaint  would  have  been  good 


172      SUPREME  COURT  OP  ITEBRASKA, 

Bays  T.  The  State. 

practice,  and  justifiable.  Bat  we  are  unable  to  see  how 
it  could  make  any  possible  difference  to  the  accused 
whether  the  complaint  upon  which  he  was  tried  were  a 
copy  of  the  original,  or  a  new  one  charging  the  same 
offense  and  no  more.  There  would  be  a  distinction 
perhaps,  but  no  real  difference. 

11.  Several  objections  were  taken  to  the  rulings  of 
the  court  upon  the  admission  of  evidence;  these  may  all 
be  considered  together.  The  record  shows  that  a  great 
deal  of  testimony  was  offered,  both  by  way  of  cross- 
examination  of  witnesses  called  on  behalf  of  the  state, 
and  by  the  direct  testimony  of  those  called  by  defendant 
to  show  that  certain  meetings  of  the  district  school 
board,  of  which  the  accused  was  a  member,  had  been 
held  at  which  certain  charges  preferred  against  the  pros- 
ecuting witness  as  teacher  were  considered;  that  finally 
on  the  morning  of  the  day  of  the  alleged  disturbance, 
before  the  hour  for  opening  the  school  had  arrived,  her 
discharge  as  teacher  and  the  closing  of  the  school  had 
been  decided  upon  at  a  meeting  of  the  board  held  at  the 
school-house,  and  that  whatever  the  defendant  said  or 
did  was  in  pursuance  of  the  resolution  and  order  of  the 
board. 

We  d6  not  see  upon  what  ground  this  testimony  could 
have  been  excluded.  It  may  have  been  upon  the  theory 
that  the  district  board  was  not  vested  with  the  authority 
to  discbarge  the  teacher.  But  even  if  this  were  so,  it 
would  still  be  competent  evidence,  under  the  issue,  for 
the  purpose  of  showing  that  the  defendant  acted  under 
the  honest  belief  that  in  what  he  did  he  was  but  per- 
forming an  o£Sicial  duty  which  the  law  enjoined  upon 
him.  This  testimony  was  clearly  admissible  on  this 
ground  alone. 

But  we  think  the  testimony  was  competent,  and  should 
have  been  admitted  upon  the  broader  ground,  that,  if 
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trne,  it  would  have  established  for  the  defendant  a  com- 
plete justification.  By  section  45,  of  the  general  school 
laws  (Gren.  St.,  968),  the  members  of  the  district  board, 
or  a  majority  of  them,  are  empowered  to  hire  **  qualified 
tecLchera  "  in  the  name  of  the  district.  And  by  section 
66,  the  board  is  given  "  the  general  care  of  the  school^ 
and  may  establish  all  needful  regulations  for  the  man- 
agement not  in  conflict  with  the  rules  prescribed  by  the 
.superintendent." 

This  language  is  somewhat  general,  but  we  think  the 
authority  is  clearly  implied  for  the  board  to  discharge  a 
teacher  who,  for  any  reason,  is  found  to  be  incompetent. 
The  authority  to  terminate  the  employment  of  a  teacher 
must  rest  somewhere,  and  in  the  absence  of  ar  express 
provision  on  this  subject  it  should,  we  think,  be  gov- 
erned by  the  general  rule  of  the  common  law  applicable 
in  analogous  cases,  and  be  held  to  reside  with  those  whose 
duty  it  is  to  represent  the  district  in  making  the  con- 
tract, and  who  are  also  directly  responsible  for  the  suc- 
cessful management  of  the  school.  By  the  common  law, 
if  a  servant  neglect  the  duties  of  his  employment,  or  is 
incompetent  to  perform  them  with  reasonable  skill,  he 
may  be  discharged  at  once,  although  hired  for  a  definite 
time  which  has  not  yet  elapsed.  And  when  a  servant  is 
formally  discharged,  even  although  it  be  without  ade- 
quate cause,  he  cannot  continue  the  service  against  the 
will  of  his  employer,  but  must  seek  redress  by  an  action 
for  damages.  But  notwithstanding  the  persistent  ef- 
forts of  the  prosecution,  supported  by  the  rulings  of  the 
court,  to  keep  it  from  the  jury,  the  fact  appears,  that 
the  defendant,  in  all  he  did,  was  acting  as  a  member  of 
the  school  board,  and  in  pursuance  of  a  resolution  pre- 
viously adopted  by  a  majority  of  its  members.  It  ap- 
pears also  that  the  three  members  of  the  board  were  all 
present  in  the  school-room  on  the  arrival  of  the  teaclier, 
and  that  they  at  once  informed  her  of  the  action  of  the 


174     SUPKEME  COURT  OF  NEBRASKA, 


Bays  ▼.  The  State. 


board,  and  that  the  school  was  closed;  but  she  refased 
to  submit  to  their  decision,  called  the  scholars  to  order, 
and  went  on  with  the  school  for  that  day.  In  view  of 
these  facts  we  see  nothing  in  the  conduct  of  the  accused, 
even  in  its  worst  aspect,  which  would  amount  to  a  will- 
ful disturbance  of  the  school. 

III.  As  to  the  alleged  errors  in  the  matter  of  instruc- 
ting the  jury,  but  little  need  be  said.  It  is  evident  that 
the  court  labored  under  the  same  misapprehension  of 
the  law  of  the  case,  as  it  did  in  the  admission  of  evi- 
dence. The  judge  was  evidently  impressed  with  the 
idea  that  the  district  board  had  no  power  either  to  dismiss 
the  teacher  or  to  stop  the  school.  Host  of  the  instruc- 
tions given  were  calculated  to  bring  this  fact  promi- 
nently before  the  jury,  and  to  give  them  to  understand 
that  the  fact  of  Bays  being  a  member  of  the  school 
board,  and  that  he  was  but  carrying  out  its  orders  in 
what  he  did,  could  have  no  bearing  whatever  in  the  de- 
cision of  the  case.     In  this  there  was  manifest  error. 

There  were  several  instructions  requested  for  the  de- 
fendant, and  refused,  which  stated  the  law  correctly,  but 
as  they  bear  upon  the  same  point,  and  are  really  but 
different  forms  of  statement  of  the  same  proposition, 
we  will  notice  but  two  of  them.    These  were  as  follows: 

^'  1st.  If  the  jury  find  from  the  evidence  that  the  de- 
fendant William  Bays  was  one  of  the  board  of  directorg 
in  said  school  district,  and  that  said  local  directorg  had 
met  and  decided  that  Miss  Paschal,  then  teaching  said 
school,  should  be  dismissed,  and  the  school  closed;  and 
that  the  complaining  witness,  Olive  Paschal,  was 
teacher  of  said  school,  and  the  acts  complained  of  were 
done  honestly  in  his  official  character,  as  a  member  of 
said  school  board,  and  in  an  orderly  manner,  then  you 
will  find  the  defendant  not  guilty." 

"  2d.    The  jury  are  instructed,  as  a  matter  of  law, 
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that  tlie  directors  of  school  districts  have  a  right  to  dis- 
charge and  dismiss  a  teacher  of  public  schools,  hired  by 
them,  on  account  of  incompetency  of  teacher,  or  for  any 
sufficient  cause,  at  their  own  will  and  pleasure,  and  close 
the  school." 

It  is  true  that  the  evidence  in  justification  of  the  de- 
fendants' conduct  was  not  very  full  or  complete.  But 
this  was  owing,  doubtless,  to  the  exclusion  of  the  prin- 
cipal portions  of  it  by  the  court.  There  was  enough, 
however,  to  form  a  basis  for  these  instructions,  and  it 
was  error  to  refuse  them.  The  testimony  was  ample  to 
have  warranted  the  jury,  under  proper  instructions,  in 
the  return  of  a  verdict  of  not  guilty. 

For  these  reasons  the  judgment  is  reversed,  and  a  new 
trial  awarded. 

Maxwell,  J.,  dissenting. 

I  cannot  concur  in  that  portion  of  the  opinion  of  the 
court  which  holds  that  a  school  board  having  made  a 
contract  with  a  teacher  for  three  months  service,  may  at 
the  expiration  of  two  months,  at  their  mere  whim  or 
caprice,  dimiss  the  teacher  and  close  the  school.  Section 
forty-five  of  the  school  law  (Gen.  Statutes,  968)  provides 
that :  ^'  The  director,  with  the  consent  and  advice  of 
the  moderator  and  treasurer,  or  one  of  them,  or  under 
their  direction  if  he  shidl  not  concur,  shall  contract  with 
and  hire  qualified  teachers  for  and  in  the  name  of  the 
district,  which  contract  shall  be  in  writing,  and  shall 
have  the  consent  of  the  moderator  and  treasurer,  or  one 
of  them,  endorsed  thereon,  and  shall  specify  the  wages 
per  week  or  month,  as  agreed  by  the  parties,  and  a  du- 
plicate thereof  shall  be  filed  in  his  office;  provided^  that 
if  the  director  shall  refuse  to  make  and  sign  such  con- 
tract when  so  directed  by  the  moderator  and  treasurer, 
then  it  may  be  made  and  signed  by  the  moderator  and 
treasurer." 
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Section  forty-nine  provides  that :  "  The  director  shall, 
with  the  concurrence  of  the  moderator  and  treasurer,  or 
either  of  them,  provide  the  necessary  appendages  for  the 
school-house,  and  keep  the  same  in  good  condition  and 
repair  during  the  time  school  shall  be  taught  in  said 
school-house." 

Section  fifty-six  provides  that :  "  The  district  board 
shall  have  the  general  care  of  the  school,  and  may  es- 
tablish all  needful  regulations  for  the  management  not 
in  conflict  with  rules  prescribed  by  the  superintendent." 

Section  eighty-one  provides  that :  "  The  county  super- 
intendent shall  grant  certificates  in  such  form  as  shall 
be  prescribed  by  the  state  superintendent  of  public  in- 
struction, licensing  as  teachers  all  persons  whom,  on 
thorough  and  full  examination,  he  shall  deem  qualified 
in  respect  to  good  moral  character,  learning,  and  ability 
to  instruct  and  govern  a  school." 

Section  eighty-two  provides  that:  "The  county 
superintendent  may  revoke  any  teacher's  certificate  for 
any  reason  which  would  have  justified  the  withholding 
thereof  when  the  same  was  given,  as  for  gross  negligence 
of  duty,  or  for  incompetency  or  immorality." 

The  law  authorizes  the  employment  of  such  persons 
only  as  have  passed  a  satisfactory  examination  and  have 
received  a  certificate  from  the  county  superintendent, 
licensing  them  to  teach.  A  person  possessing  such  cer- 
tificate may  enter  into  a  contract  with  a  school  board  to 
teach  school  for  a  specified  length  of  time,  and  unless  his 
certificate  is  revoked  for  cause,  may  enibrce  such  con- 
tract against  the  district. 

This  is  )Eidmitted.  But  it  is  contended  that  although 
the  district  will  be  liable  on  such  contract,  yet  the  board 
may  at  any  time  discharge  the  teacher  without  cause,  and 
employ  another,  or  close  the  school,  and  that  a  servant, 
although  hired  for  a  definite  period  which  has  not  elapsed, 
may  be  discharged  tor  cause  or  without,  and  cannot  con- 
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tinne  the  service  against  the  will  of  the  employer.  It  is 
conceded  that  no  express  authority  is  given  by  statate  for 
the  exercise  of  these  powers,  bat  it  is  claimed  that  it 
may  reasonably  be  inferred  from  the  authority  of  the 
board  to  have  the  general  care  of  the  school,  and  to  es- 
tablish needful  rules  and  regulations  for  the  manage- 
ment thereof.  It  seems  to  me  that  this  power  merely 
authorizes  the  school  board  to  provide  needfid  rules  and 
regulations  for  the  government  of  the  school,  and  what- 
ever is  necessary  to  secure  good  order  and  promote  the 
advancement  of  the  school.  Had  the  legislature  intended 
to  give  school  boards  authority  to  discharge  teachers  at 
pleasure.  It  is  but  reasonable  to  suppose  that  such  au- 
thority would  have  been  given  in  express  terms.  The' 
school  boards  are  mere  trustees  for  the  school  districts. 
They  possesB  no  powers  ex«5ept  such  as  are  expressly 
given  by  statute,  or  are  necessarily  implied.  The  district 
is  liable  for  their  acts  only  when  they  act  within  the  scope 
of 'their  authority,  and  is  not  liable  for  their  torts,  and 
ought  not  to  be  required  to  pay  for  the  services  of 
teachers  discharged  by  them  without  sufficient  cause. 
If  the  person  employed  by  them  as  a  teacher  is  found 
not  to  possess  the  necessary  qualifications  to  teach,  the 
remedy  is  by  a  re-examination  of  such  teacher  before 
the  county  superintendent.  If  on  such  re-examination 
it  is  found  that  such  person  has  not  a  good  moral  char- 
acter, or  has  not  the  necessary  qualifications  in  respect  to 
learning  or  ability  to  teach,  his  certificate  should  be  re- 
voked. But  it  is  said  that  county  superintendents  ne- 
glect their  duty,  and  that  certificates  are  issued  to  un- 
worthy persons.  The  answer  to  this  statement  is,  that 
the  \s,w  presumes  that  an  officer  will  properly  discharge 
his  duty.  A  per/^on  licensed  to  teach,  who  has  entered 
into  a  written  contract  to  teach  school  in  a  certain  dis- 
trict for  a  definite  length  of  time,  may  reasonably  sup- 
pose that  such  contract  is  as  binding  on  the  school  dis- 
14 
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trict  as  on  himself,  and  that  during  the  existence  of  sach 
contract  he  cannot  be  dismissed  merely  because  a  major- 
ity of  the  school  board  are  unreasonable  or  unjust.  In 
such  a  case  where  a  teacher  is  dismissed,  the  mere  pay- 
ment of  the  amount  due  on  the  contract  is  no  compensa- 
tion for  the  injury  to  his  reputation.  But  the  injury  is 
not  restricted  to  the  teacher.  A  school  district  accus- 
tomed to  discharge  its  teachers  on  trivial  pretexts  is 
seldom  harmonious,  makes  but  little  advancement,  and 
not  nnfrequently  is  controlled  by  the  ignorant  or  vicious. 
The  j  udgmeut  of  the  district  court  should  be  affirmed. 

RbVEBSSD  Ain>  REMANDED. 
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PflEBS  P')FE,   PLAINTIFF   IN    EBBOB,    V.    RiOHABD  HoOPEB 
AND  WIFE,  DEFENDANTS  IN   EBBOB. 

1.  Contract:  Mortgage:  special  stifut^tion.  When  a  debt 
is  divided  into  several  paymeuts,  to  be  made  at  different  periods 
of  time,  and  the  parties  contract  that  upon  a  failure  to  make  any 
one  of  the  payments  when  it  becomes  due,  the  whole  amount  of 
the  debt  shall  become  due  and  payable,  the  court  is  bound  to 
give  effect  to  their  contract.  Sucii  condition  of  payment  is  not 
in  the  natoi'e  of  a  forfeiture. 

2.  Judgment :  vacating.  In  an  original  action  in  equity  to  va- 
cate a  Judgment  or  decree,  if  the  ground  of  complaint  is  not  the 
result  of  fraud  on  the  part  of  the  plaintiff,  or  some  circumstance 
beyond  the  control  of  the  defendant,  but  is  occasioned  by  the 
fault,  negligence,  or  want  of  ordinary  diligence  on  the  part  of 
the  defendant,  he  will  not  be  permitted  to  deny  the  correctness 
of  the  Judgment  or  decree,  or  to  renew  the  controversy. 

3.  Married  Woman's  Act.  The  common  law  disability  of  a  mar- 

ried woman  having  been  removed  by  section  three  of  the  act  of 
June  1, 1871,  she  no  longer  comes  within  the  protection  of  sub- 
division tive  of  section  six  hundred  and  two  of  the  civil  code. 
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EsBOB  to  the  district  oonrt  for  Dodge  county.  Tried 
below  before  Post,  J.,  who  rendered  judgment  in  favor 
of  the  defendants  in  error  setting  aside  and  vacating  a 
former  decree  against  them  in  said  coart  at  the  October 
term,  1876. 

The  decree  thus  vacated  was  rendered  in  an  action  be- 
gun September  14, 1875,  summons  in  which  was  made 
returnable  "by  the  eighteenth  day  of  October,  A.D. 
1875,"  default  taken,  and  decree  entered  October  20^ 
1875. 

Marlow  <&  Mwriger^  for  plaintiff  in  error,  cited 
Bamk  of  JJ.  S.  v.  Mo88,  6  How.,  81.  Green  v.  RamiU 
tofij  16  Md.,  317.  Stanclift  v.  Norton^  11  Kan.,  222. 
Crcms  V.  Ward^  Clarke's  Oh.,  393.  Covington  Bridge 
V.  Sargenty  27  Ohio  State,  233.  Hachworth  v.  Zollars, 
30  Iowa,  433.  Pierce  v.  Kneelandj  9  Wis.,  30.  JEPna 
Ineuraaioe  Co.  v.  McConmdk^  20  Wis.,  265. 

MarehaU  <&  Sterrettj  for  defendants  in  error. 

The  summons  in  the  foreclosure  case  required  the  an- 
swer to  be  filed  by  the  eighteenth  of  October,  1875,  the 
statute  providing  that  the  defendant  shall  answer  "  on  or 
before  the  third  Monday.''  We  claim  that  the  word  "  by  " 
excludes  the  third  Monday,  and  the  preceding  day  being 
Sunday  two  days^are  in  effect  excluded.  "By  a  certain 
day,  excludes  that  day."  1  Burrell's  Law  Die,  236. 
BaTiMn  v.  Woodsworthj  3  Penn.,  48.  Crowell  v.  Qall- 
owcuy^  3  Neb.,  318.  . 

The  summons  being  void,  the  court  acquired  no  juris- 
diction over  the  person  of  the  defendants.  The  fact  that 
Gray  &  Briggs  were  looking  at  the  papers  in  the  case 
constituted  no  appearance,  and  none  other  is  attempted 
to  be  shown.  The  fact  that  a  default  was  entered  shows 
no  appearance  of  the  defendants.  The  filing  of  the  stay 
of  execution  is  no  waiver,  because  the  only  things  that 
such  filing  waived  are  limited  by  statute  to  proceedings 
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in  error  or  appeal.  Expre^sio  v/nivs  est  exchisio  tilteriiu. 
If  we  are  correct  in  these  views,  then  it  follows  that  the 
decree  was  irregular  in  that  the  court  did  not  have  juris- 
diction over  the  persons  of  the  defendants,  by  reason  of 
the  defective  summons. 

The  decree  was  for  $100  and  150  acres  of  land  more 
than  was  claimed  in  the  petition,  and  therefore  irregu- 
lar, and  should  be  vacated:  1  Tidd's  Practice,  612. 
Sail  V.  Tovmej  45  HI.,  495.  Meiase  v.  McCoy ^  17  Ohio 
State,  230.  Freeman  on  Judgments,  69.  Mills  v.  Mil- 
Wy  2  Neb.,  818.  The  cases  dted  by  plaintiff  in  error 
as  to  the  stipulation  in  the  mortgage  that  a  failure  to 
make  one  payment  the  entire  amount  would  become 
due,  are,  as  we  understand  these  cases,  not  in  point  For 
in  diese  cases  there  was  no  forfeiture  of  a  large  amount 
or  any  amount  of  unaccrued  interest,  as  in  tne  case  at 
bar.    9  Mich.,  850. 

Oantt,  J. 

This  action  was  commenced  by  petition  in  equity  in 
the  district  court  by  defendant  in  error  to  vacate  a  de- 
cree of  foreclosure  and  order  of  sale  rendered  at  the 
October  Term,  1875,  of  said  court.  The  grounds  alleged 
for  vacating  the  decree  are  in  substance  as  follows:  That 
the  decree  included  the  entire  amount  of  the  debt  se- 
cured by  the  notes  and  mortgage,  though  only  a  part  of 
the.  same  was  then  due;  that  the  decree  was  taken  for 
more  than  the  whole  amount  of  such  debt,  and  for  too 
much  interest;  that  defendant,  Elizabeth  Hooper,  was  a 
married  woman,  and  the  summons  was  irregularly  is- 
sued. The  plaintiff  denies  the  allegations  of  the  peti- 
tion, except  that  defendant  Elizabeth  Hooper  was  a  mar- 
ried woman,  and  denies  that  the  decree  included  more 
land  than  is  described  in  the  mortgage;  and  then  sets 
up  as  new  matter  that  the  defendants  employed  counsel 
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to  appear  for  them  in  the  foreclosure  case,  who  had  t^ie 
cause  passed  for  several  days  by  the  court,  and  examined 
the  matter  before  the  decree  was  taken;  that  defendants 
entered  a  stay  of  the  order  of  sale,  and  that  in  December, 
1875,  the  full  amount  of  the  decree  was  satisded  and 
discharged  of  record. 

It  appeared  that  the  snmmons  was  technically  defec-  * 
tive  in  form,  which  defect  might  perhaps  have  been  ta- 
ken advantage  of  upon  motion  by  the  defendants,  but  it 
was  no  such  defect  as  bars  the  jurisdiction  of  the  court 
over  the  subject  matter  and  the  defendants. 

It  appears  by  the  evidence  that  counsel  was  employed 
by  defendants  in  the  foreclosure  case,  at  whose  request 
the  cause  was  passed  several  days  by  the  court,  and  that 
after  the  decree  was  taken  the  proper  stay  was  entered ; 
and  the  evidence  further  shows  that  the  plaintiff  advanced 
and  paid  other  large  sums  of  money  for  the  defendants, 
and  that  the  parties,  on  or  about  the  first  day  of  Decem- 
ber, 1875,  had  a  settlement  of  all  their  matters,  including 
the  amount  of  the  decree  of  foreclosure  at  $4,473.14,  and 
found  the  sum  total  due  plaintiff  by  defendant,  Eichard, 
to  be  $5,400,  for  which  amount  the  defendant  gave 
plaintiff  a  new  note,  and  to  secure  the  same  executed 
and  delivered  to  her  a  mortgage,  including  the  lands  in 
the  former  mortgage  and  other  lands;  that  this  <^new 
note  was  given  to  pay  off  the  judgment  and  decree," 
and  secure  the  amount  thereof  and  other  sums  advanced 
and  paid  by  plaintiff  for  defendants,  and  that  "  the  de- 
cree was  satisfied  and  receipted  in  accordance  with  the 
terms  of  the  settlement,"  and  discharged  of  record. 

The  mortgage  on  which  the  foreclosure  was  had  con- 
tained a  stipulation  '^  that  if  any  of  said  *notes  become 
due  and  remain  unpaid  for  ninety  days  thereafter  the 
whole  of  said  notes  aforesaid  shall  become  due,"  and 
also  for  the  payment  of  an  attorney's  fee  of  one  hundred 
dollars  in  case  of  a  foreclosure  of  said  mortgage.    Now 
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in  respect  to  this  stipulation,  it  is  only  necessary  to  ob- 
serve that  the  parties,  being  competent  to  contract, 
could  legally  contract  as  to  the  time  and  mode  of  pay- 
ment of  the  notes,  and  having  done  so,  and  fixed  the  con* 
ditions  upon  which  the  payment  of  the  notes  must  be 
made,  the  court  is  bound  to  give  efiect  to  their  contract 
according  to  the  terms  therein  expressed.  Such  condi- 
tion of  payment  is  not  in  the  nature  of  a  forfeiture.  The 
debt  only  as  shown  by  the  face  of  the  notes  was  required 
to  be  paid,  and  therefore  there  can  be  no  forfeiture  to  be 
relieved  from.  Hall  v.  OouveneuVy  4  Ed.  Ch.,  208. 
Noyes  v.  Clark^  7  Paige,  179.  Vallentme  v.  Wagoner. 
87  Barb.,  60.    Sanclift  v.  Norton^  11  Kan.,  222. 

In  Liema/n  v.  Hinrncm^  16  111.,  404,  referred  to  by 
counsel  for  defendants,  the  court  merely  decided  that 
upon  the  contract  involved  in  the  case  the  recovery  of 
interest  from  the  commencement  of  the  action  was  not 
authorized  by  the  statute;  and  in  Crane  v.  JhjDyer,  9 
Mich.,  852,  *^  the  case  made  by  the  bill  is  a  forfeiture  of 
one  of  the  defendants  of  all  her  rights  in  a  contract  made 
with  complainant  for  the  purchase  of  a  lot  of  ground," 
and  it  was  held  that  equity  will  not  lend  its  aid  to  en- 
force such  a  forfeiture.  These  cases  do  not,  either  in 
principle  or  fact,  apply  to  the  case  at  bar. 

Again,  it  is  alleged  as  cause  for  vacating  the  decree 
that  it  included  too  much  interest.  Five  notes  were 
given  by  defendants  to  plaintiff,  to  secure  which  the 
mortgage  was  executed;  and  it  appears  that  interest  up 
to  the  time  each  note  respectively  became  due  was  in- ' 
duded  as  part  of  the  principal,  and  that  the  decree  was 
taken  for  the  amount  as  appeared  on  the  face  of  the 
several  notes,' without  deducting  therefrom  .the  interest 
from  that  time  until  the  time  they  would  severally  be- 
come due.  And  this  constitutes  the  main  subject  of 
complaint,  and  presents  for  consideration  the  question 
whether,  after  permitting  the  decree  to  be  so  taken  by 
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their  own  negligeDce  and  disregard  of  the  procesB  of  the 
court,  and  after  several  terms  of  the  court  had  passed,  the 
defendants  are  entitled  to  have  the  decree  vacated  for  this 
cause  by  original  petition.  The  gravamen  of  the  action 
is  to  vacoite  a  decree  by  original  petition  long  after  the 
term  has  passed  at  which  it  was  rendered  by  the  same 
court  In  Sihbold  v.  United  States^  12  Peters,  492,  it  is 
said  that  '^  no  principle  is  better  settled,  or  of  more  uni- 
versal application,  than  that  no  court  can  reverse  or 
annul  its  own  final  decrees  or  judgments  for  errors  of 
facts  or  law  after  the  term  in  which  they  have  been  ren- 
dered, unless  for  clerical  mistakes,  from  which  it  follows 
that  no  change  or  modification  can  be  made  which  may 
substantially  vary  or  afiect  them  in  any  material  thing. 
Bills  of  review  in  cases  of  equity,  and  writs  of  error  coram 
vohis  at  law  are  exceptions."  And  in  Brooks  Adtrvr.  v. 
Zovsy  3  Marsh.,  7,  it  is  said:  ^^It  is  well  settled  as  a 
general  rule,  that  the  chancellor  (except  in  cases  special- 
ly provided  for  by  statute)  cannot  open,  alter,  or  reverse 
a  final  decree  after  the  expiration  of  the  term  at  which 
it  was  rendered,  unless  upon  bill  of  review,  or  bill  or  pe- 
tition impeaching  the  decree  for  fraud."  BramlM^s 
hei/ra  v.  Pickett'* %  heirs^  2  A.  K.  Marsh,  11.  Davone  v. 
Fa/nm,ing^  4  John  Oh.,  203.  Murray  v.  Mwrray^  6  John 
Oh.,  69.  Barik  of  Va.  v.  Craig,  6  Leigh,  439.  It 
seems  that  in  such  case,  the  remedy  is  by  ^^  bill  or  peti- 
tion for  review,  writ  of  error,  or  appeal,  as  either  may 
be  appropriate  or  allowable  by  law,  or  by  some  other 
mode  specially  provided  by  statute."  But,  further,  it 
appears  quite  clear  from  the  evidence  that  the  defendants 
had  ample  opportunity,  to  make  defense  to  the  whole  or 
part  of  the  demand  against  them  in  the  foreclosure 
case;  and  although  they  had  counsel  einployed  in  the 
foreclosure  case,  yet  they  disregarded  the  process  of  the 
court,  and  manifested  great  negligence  and  indifference 
in  respect  to  the  matter;  and  in  such  case,  has  a  court 
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of  equity  nnder  the  well  settled  rules  of  law,  power  to 
grant  him  the  relief  he  asks? 

In  Horn  v.  Qiieeny  4  Neb.,  113,  114,  it  is  said  that 
"  equity,  will  grant  relief  in  a  proper  case  where  fraud 
has  been  practiced  by  the  successful  party  in  obtaining 
the  judgment,  or  where  from  accident  or  unavoidable 
circumstances,  without  fault  on  the  part  of  the  party 
applying  therefor,  a  full  and  fair  trial  has  not  been  had." 
And  on  this  ground  a  new  trial  was  granted  in  this  case; 
but,  after  citing  the  case  of  Lieby  v.  Heirs  of  Ludlow^ 
4  Ohio  St.,  493,  with  approval,  in  which  it  is  held  that 
''  before  a  court  of  chancery  will  order  a  cause  to  be  re- 
heard at  law  they  will  require  the  complainant  to  show 
that  he  used  due  diligence  in  preparing  and  conducting 
his  defense  at  law,  and  that  he  was  prevented  from  then 
making  it  by  circumstances  beyond  his  control,"  it  was 
by  the  unanimous  opinion  of  this  court  said  that:  "  We 
think  this  is  clearly  the  law  thut  a  party  mu8t  have  done 
all  he  could  under  the  d/rcu/mstanoee^  that  he  ha%  not 
been  negUgent^  and  that  he  must  show  he  has  a  defense  to 
the  actionP  This  is  a  precise  statement  of  the  rule, 
and  is  substantially  reiterated  in  the  same  case,  brought 
a  second  time  to  this  court,  and  reported  in  5  Neb.,  472. 
And  in  Oreen  v,  Hamiltony  16  Md.,  329,  331,  it  is  held 
that  if  the  defendant  ^^  absents  himself  he  has  no  better 
standing  in  court  afterwards  than  a  defendant  who  de- 
fends his  cause,"  for  '^to  allow  a  defendant  who  was 
absent  without  any  fault  on  the  part  of  his  adversary 
to  come  in  after  the  term  and  have  redress  would  be  re- 
versing the  maxim,  vigilantihus  et  nondorraientilms  jura 
suAveniwntJ*^ 

But  the  principle  is  not  questioned  that  power  to  set 
aside  judgments  and  decrees,  upon  sufficient  showing  by 
motion  made  during  the  term  at  which  they  are  ren- 
dered, is  a  common  law  power  incident  to  courts  of 
record;  and  that  upon  motion  after  the  term  has  passed 


OCTOBER  TERM,  1877.  185 


Pope  V.  Hooper. 


this  power  may  be  exercised  to  correct  clerical  mistakes 
or  irregnlarities  so  as  to  reform  a  judgment,  but  not  to 
vacate  it,  or  to  make  any  change  or  modification  that 
may  substantially  vary  or  affect  it  in  any  material  tiling, 
unless  by  some  circumstance  beyond  the  control  of  the 
defendant,  and  without  any  negligence  on  his  part,  he 
was  prevented  from  having  a  fair  trial.  Hence,  if  the 
cause  of  complaint  is  not  the  result  of  fraud  on  the 
part  of  the  plaintiff,  or  of  some  circumstance  beyond  the 
control  of  the  defendant,  but  is  occasioned  by  the  fault, 
negligence,  or  want  of  ordinary  diligence  on  the  pari  of 
the  defendant,  he  will  not  be  permitted  to  deny  the  cor- 
rectness of  the  determination,  or  to  renew  the  contro- 
versy.  This  seems  to  be  the  well  settled  rule  founded 
on  both  principle  and  authority,  and  to  be  of  universal 
application,  and  if  it  were  not  so,  it  is  quite  manifest 
that  litigation  would  be  fruitless  and  endless.  Hack- 
worth  u  Zollara^  30  Iowa,  486.  Foster  v.  Wood^  9 
John.  Oh.,  89.  Pierce  v.  Kneeland^  9  Wis.,  31.  Catl'm 
V.  Rohmeon^  2  Watts,  380.  Bank  of  U.  S.  v.  Mass.y 
6  How.,  88.    39  Cal.,  303.    44  Mo.,  670. 

In  HvMington  v.  Finch  <&  Co.^  3  Ohio  State.  447-8, 
it  is  held  that  the  court  ''has  control  over  its  own  orders 
and  judgments  during  the  term  at  which  they  are  ren- 
dered, and  the  power  to  vacate  or  modify  them  in  its 
discretion.  But  this  discretion  ends  with  the  term,  and 
no  such  discretion  exists  at  a  subsequent  teji  i  of  the 
court.  And  the  power  of  the  court  to  set  aside  or  va- 
cate its  judgments  subsequent  to  the  judgment  term  is 
governed  by  settled  principles,  to  which  the  action  of  the 
court  must  conform.  It  is  well  settled  in  this  court 
that  a  judgment  may  be  vacated  or  set  aside,  on  motion 
at  a  term  siibsequent  to  the  judgment  term,  for  irregu- 
larity or  improper  conduct  in  procuring  it  to  be  entered; 
aud  this  has  become  one  of  the  accustomed  and  settled 
remedies  for  relief  against   judgments  wrongfully  ob- 
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tained,  where  the  impropriety  or  irregularity  has  not 
been  saperindnced  by  the  fault  or  negligence  of  the 
judgment  debtor."  In  Batik  v,  Doty^  9  Ohio  State,  509, 
the  court  say:  "The  record  shows  that  the  common 
pleas,  in  fact,  had  no  jurisdiction  of  the  persons  of  the 
defendants."  In  principle  then,  it  seems  the  Ohio  cases 
are  in  harmony  with  the  general  rule,  and  have  not  de- 
parted from  it. 

Again,  it  is  to  be  observed  that  ^^  in  accordance  with 
the  terms  of  the  settlement"  made  between  the  parties 
subsequent  to  the  rendition  of  the  decree,  the  new  note 
and  mortgage  were  executed  and  taken  in  satisfaction  of 
the  decree  complained  of,  and  that  by  the  terms  of  this 
settlement  and  contract  the  decree  was  receipted  and 
discharged.  Ko  ground  is  stated  or  prayer  made  in  the 
petition  to  set  aside  this  discharge  of  the  decree,  and 
until  this  is  done,  it  is  difficult  to  perceive  how  the  court 
.  can  vacate  a  decree  which  is  discharged.  It  must  there- 
fore follow  as  a  necessary  sequence,  that  when  a  decree 
is  ftiUy  satisfied  and  discharged  it  can  have  no  more 
legal  effect  than  if  it  never  had  been  rendered,  and 
hence,  if  there  was  any  sufficient  ground  to  restore  the 
parties  to  the  relations  existing  between  them  before  the 
decree  was  rendered,  should  not  the  satisfaction  and  dis- 
charge of  it  be  first  removed? 

Some  clerical  mistakes  or  irregularities  occurred  in 
the  foreclosure  case,  but  as  this  action  is  to  vacate  the 
decree,  and  as  they  could  not,  in  any  view  of  the  case, 
be  reformed  in  this  kind  of  action,  it  is  not  necessary  to 
express  any  opinion  in  regard  to  them.  It  is,  however, 
urged  in  the  argument  for  defendants,  that  as  defendant, 
Elizabeth  Hooper,  is  a  married  woman,  being  the  wife  of 
Richard,  the  other  defendant,  this  action  by  original 
petition  may  be  maintained  under  subdivisions  three 
and  five,  of  section  six  hundred  and  two  of  the  civil 
code.      Conceding  that  this  statute  may  be  strictly  ap- 
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plied  to  an  action  in  equity,  it  mnat  still  be  observ^ed, 
that  anbdi vision  three  seems  to  be  merely  declaratory 
of  the  common  law  power  incident  to  courts  of  record — 
a  power  which  may,  in  a  proper  case,  be  exercised  for 
the  correction  of  clerical  mistimes,  etc. ;  and  section  six 
hundred  and  four  requires  that  ^^  proceedings  to  correct 
mistakes,  etc.,  shall  be  by  motion;"  hence  the  case  at  bar 
does  not  come  within  this  subdivision.  And  the  power 
to  vacate  or  modify  judgments  under  the  provisions  of 
subdivision  five  is  confined  to  ^^  erroneous  proceedings 
against  an  infant,  married  woman,  or  persons  of  unsound 
mind; "  and  this  provision  was  intended  for  the  protec* 
tion  of  persons  subject  to  legal  disability,  but  by  section 
three  of  the  act  of  June  1,  1871,  it  was  enacted  that 
^^  a  married  woman  may,  while  married,  sue  and  be  sued, 
in  the  same  manner  as  if  she  were  unmarried."  There- 
fore this,  act  of  1871  has  wholly  removed  the  common 
law  disability  of  a  married  woman,  and  consequently 
she  no  longer  comes  within  the  protection  of  the  pro- 
visions of  this  subdivision;  nor  does  the  case  at  bar 
come  within  any  of  the  other  provisions  of  section  602. 
Finding  no  cause,  either  in  law  or  fact,  to  justify 
the  court  in  vacating  the  decree,  and  as  this  case  is 
brought  into  this  court  upon  error,  and  not  by  appeal, 
the  decree  rendered  in  the  court  below  in  the  case  at  bar 
must  be  reversed,  and  for  the  reasons  given  in  this 
opinion  it  is  now  ordered  adjudged,  and  decreed  that 
the  defendant's  cause  of  action  be  dismissed  with  costs. 

Laks,  Gh.  J.,  concurs. 

IfAZWBLL,  J.,  dissenting. 

This  is  a  proceeding  under  subdivisions  three  and  ^ve 
of  section  six  hundred  and  two  of  the  code,  to  set  aside 
.  the  judgment  and  default,  and  permit  the  defendants  to 
answer  the  petition. 
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That  a  great  wroDg  has  been  committed  against  the  de- 
fendants in  this  case  there  is  no  question.  The  original 
indebtedness  was  $3,200,  for  which  five  notes  secured  by 
mortgage  were  given,  payable  in  one,  two,  three,  four, 
and  five  years,  with  interest  at  twelve  per  cent  per  an-, 
num,  the  interest  being  added  into  each  note.  The 
notes  were  dated  March  12,  1874.  A  decree  of  fore- 
closure was  rendered  in  October,  1875,  for  the  entire 
amount  of  the  notes,  prmcipaZ  and  interest^  amounting 
to  about  the  sum  of  $4,500.  While  in  my  opinion  the  de- 
fendants are  entitled  to  relief  on  other  grounds,  I  will 
only  discuss  the  question  of  estoppel. 

The  judgment  of  a  court  of  general  jurisdiction  di- 
rectly upon  the  point  in  issue  is,  as  a  plea  in  bar,  or  as  « 
evidence,  conclusive  between  the  same  parties;  but  the 
judgment  is  conclusive  only  in  the  matter  which  was 
directly  in  isstie  in  the  former  trial.  Such  a  judgment 
is  not  evidence  of  any  matter  which  came  collaterally 
in  question,  although  within  the  jurisdiction  of  the  court. 
The  matter  in  issue  is  that  upon  which  the  plaintiff 
predicates  His  action  and  which  the  defendant  contro- 
verts by  his  answer.  The  decree  in  this  case  was  for 
$100  more  than  the  amount  claimed  in  the  petition, 
and  embraced  one  hundred  and  fifty  acres  of  land  not 
included  in  the  petition.  These  errors  could  scarcely 
have  been  the  result  of  mistake,  yet  we  are  told  that  the 
decree  is  final  and  conclusive  unless  fraud  is  shown. 

The  rule  is  well  settled  that  a  plaintiff  cannot  have 
other  or  greater  relief  than  the  case  made  by  his  plead- 
ing will  warrant,  and  the  decree  must  conibrm  to  the 
prayer  and  cannot  exceed  it. 

In  HwrUington  <&  Molnbyre  v.  J^^lnch  <k  Co.^  8  Ohio 
St^te,  448,  it  was  held  that  a  judgment  may  be  vacated 
or  set  aside  on  motion,  at  a  term  subsequent  to  the 
judgment  term,  for  irregularity  or  improper  conduct  in  . 
procuring  it  to  be  entered.   ■ 


J 
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In  the  case  of  the  Bank  v.  Doty^  9  Ohio  State,  505, 
judgment  was  rendered  against  the  defendants  in  Sep- 
tember, 1865.  At  the  same  term  L.,  one  of  the  defen- 
dants, filed  a  motion  to  set  aside  the  judgment.  The 
hearing  on  the  motion  was  con  tinned  until  the  second 
term  thereafter,  when  the  motion,  by  leave  of  court,  was 
amended  by  making  one  T.  a  party  thereto,  and  assign- 
ing five  reasons  for  setting  the  judgment  aside.  The 
motion  was  sustained.  The  court  say:  '^  Such  a  motion 
prior  to,  as  well  ^as  since  the  code,  might  be  made  at  the 
term  in  which  such  judgment  was  rendered,  or  at  a  sub- 
sequent term.''  In  that  case  L.  &  T.,  the  moving  par- 
ties, had  paid  the  judgment  before  it  was  set  aside.  The 
court  held  that  in  order  to  make  it  a  voluntary  payment 
there  must  be  a  concurrence  of  both  volition  and  know- 
ledge.  If  paid  voluntarily,  but  in  igriorcmce  of  the  facts 
affecting  its  validity,  or  if  the  payment  was  not  volun- 
tary, though  the  party  paying  was  aware  of  the  facts 
rendering  it  invalid,  such  payment  did  not  preclude  the 
judgment  debtor  from  questioning  its  validity.  In  Ab- 
emathy  v.  LoUnmorSj  19  Ohio,  288,  the  court  held,  that 
errors  of  fact  are  corrected  by  the  court  where  commit- 
ted. That  court  has  the  power,  and  upon  proper  show- 
ing should  set  aside  or  vacate  a  judgment  effected  there- 
by, on  motion,  and  let  the  defendant  in  to  defend. 

In  Horn  v.  Queen,  4  Neb.,  113,  it  was  held  that  equity 
will  only  grant  a  new  trial  in  cases  of  newly  discovered 
evidence,  surprise,  fraud,  or  the  like,  where  the  party  is 
deprived  of  the  means  of  defense  by  circumstances  be. 
yond  his  control.  In  that  case  the  plaintiff  v^as  sued 
before  a  justice  of  the  peace,  and  a  copy  of  the  summons 
left  at  his  residence  during  his  absence.  On  the  day  of 
the  trial  he  returned  home,  but,  as  alleged  in  the  petition, 
'^too  ill  to  give  the  matter  any  attention,  which  illness 
continued  for  more  than  ten  days."  On  demurrer  to  the 
petition  it  was  held  that  a  new  tnal  should  be  granted, 
as  the  justice  court  could  give  no  relief. 
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The  rule  laid  down  in  the  opinion  of  the  majority  of 
the  court  in  this  case  is  doubtless  correct  so  far  as  it 
applies  to  cases  where  a  defendant  has  answered  'and 
a  trial  has  taken  place  on  the  pleadings  and  proof.  Bat 
a  different  rule  prevails  where  a  decree  is  irregularly 
taken  by  default. 

In  an  action  of  foreclosure  it  is  not  necessary  to  en> 
dorse  the  amount  claimed  on  the  summons.  Watson  v. 
McCartney^  1  Neb.,  131.  But  the  defendant  need  not 
appear  in  the  action  if  the  petition  truthfully  sets  forth 
the  cause  of  action.  He  may  rely  upon  the  court  to  see 
that  a  decree  is  rendered  conformably  to  the  petition: 
The  journal  entries  are  usually  prepared  by  attorneys, 
who,  being  officers  of  the  court,  are  amenable  to  it  for 
the  proper  discharge  of  their  duty.  K  a  mistake  is 
made  in  any  respect  the  court  certainly  has  the  right  to 
correct  it  at  a  subsequent  term.  Suppose  a  decree  is 
taken  on  the  last  day  of  the  term  against  a  party  in  de- 
fault for  an  amount  greater  than  the  fizcts  stated  m  the 
petition  will  wa/rrant^  and  the  court  immediately  there- 
after adjourns,  is  the  defendant  bound  by  such  a  de- 
cree unless  an  appeal  is  taken?  Or,  may  he  not  apply  to 
the  same  court  at  a  subsequent  term  to  correct  the  error? 
1  think  he  may. 

A  decree  for  too  large  a  sum,  or  embracing  matters 
not  in  controversy,  cannot  be  considered  the  deliberate 
judgment  of  the  court.  And  when  there  has  been  an 
irregularity  in  taking  the  judgment,  or  fraud,  imposition, 
or  mistake  in  obtaining  the  same,  the  judgment  should 
be  set  ^ide.  And  the  proper  remedy  in  such  cases  is 
by  motion,  as  the  errors  frequently  do  not  appear  in  the 
record,  and  therefore  cannot  be  reviewed  on  error. 

Here  the  decree  was  rendered  for  a  sum  not  warranted 
by  the  facts  set  forth  in  the  petition,  and  without  an  ap- 
pearance on  the  part  of  the  defendants.  It  is  true  that  an 
attorney  afterwards  took  a  stay  of  the  order  of  sale,  and 
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although  this  may  be  an  appearance  in  the  case,  so  far  as 
the  husband  is  concerned,  it  cannot  be  considered  as 
waiving  the  right  of  the  defendants  to  the  full  time  to 
answer.  The  entry  of  satisfaction  of  the  decree  on  the 
journal  of  the  court  by  the  attorney  for  the  plaintiff 
certainly  did  not  bind  the  defendants  nor  conclude  theni. 

In  this  case  it  is  sought  to  set  aside  the  judgment  and 
default,  and  allow  the  defendants  to  answer  the  petition 
of  the  plaintiff.  The  district  court  in  furtherance  of 
justice  has  found  that  they  should  be  set  aside  and  the 
defendants  be  permitted  to  answer,  and  I  think  that  the 
court  did  not  err  therein.  The  wife  at  least  has  never 
appeared  in  the  action,  and  the  fifth  subdivision  of  sec- 
tion six  hundred  and  two  of  the  code  expressly  provides 
that  a  married  woman  shall  be  entitled  to  the  benefit  of 
this  section. 

It  is  contended  that  as  the  statnte  has  changed  ihe 
common  law  rule  in  this  state  by  permitting  a  married 
woman  to  sue  and  be  sued,  that  therefore  this  section  has 
no  application.  It  is  a  sufficient  answer  to  say  that  the 
law  does  not  favor  a  repeal  by  implication,  and  that  if 
the  two  sections  are  not  inconsistent  with  each  other 
they  will  be  permited  to  stand;  and  that  is  the  rule  laid 
down  by  this  court  in  The  People  v.  Weston^  3  Neb., 
828.      White  v.  The  City  of  Lincoln,  6  Neb.,  614. 

But  the  husband  has  made  no  such  appearance  as  pre- 
cludes him  from  seeking  to  set  aside  the  judgment,  and 
a  settlement  made  by  him  m  ignorance  of  the  real  fact^ 
m  the  case  does  not,  and  ought  not  to  prevent  him  from 
availing  himself  of  the  defense  that  the  decree  was  taken 
for  too  large  an  amount,  and  that  it  included  land  not  em- 
braced in  the  petition.  As  to  the  latter,  in  all  probability 
the  decree  is  a  nullity,  but  a  party  in  such  a  case  has  a  right 
to  have  the  cloud  created  thereby  removed. 

As  to  the  objection  made  by  this  court  to  the  form  of 
proceeding,  it  is  sufficient  to  say  that  although  .verified 
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like  a  petition  and  in  that  form,  yet  it  brings  the  irregu- 
larity before  the  court,  and  as  no  objection  has  been  made 
by  the  parties  on  that  ground  it  is  not  the  business  of 
the  court  to  do  so.  Turner  v.  AUhaus^  ante  page  54. 
The  great  object  of  the  law  is  to  administer  justice,  and 
although  it  must  be  administered  according  to  the  rules 
of  law  it  must  not  be  sacrificed  for  mere  forms.  Inr  this 
case  it  is  evident  that  great  injustice  has  been  done  and 
that  the  district  court  has  applied  the  proper  corrective. 
The  judgment  should  be  affirmed. 

Dbobeb  fob  Plapttiff  m  xbbob. 
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HeNBY    T.    ClABK,    plaintiff     in    BBBOB,    V.     WiLLIAJC 

L.  Dayton,  thb  boabd  of  county  ooMsassioNBBS  of 
Buffalo  oounty,  Patbiok  Walsh,  J.  E.  Ohidestbb, 

AND  GbOBGB   FlEHABTY,   0OMMI8SIONEB8  THBBBOF,   AND 

JosBPH  Scott,  oounty  olbbk  thbbbof,  dbfsndantb. 

1.  Pleading:    avermbnt  of  fraud:    An  allegation  in  a  petition 

that  a  claim  presented  to  the  coonty  commissioners  for  allowance 
**  was  nnJuBt  and  was  audited  and  allowed  through  fraudulent 
and  undue  means,"  is  too  general  for  either  the  admission  of 
proof,  or  the  entry  of  a  decree  establishing  fraud  against  any  of 
the  parties  to  the  transaction. 

2.  County  Bridges:    powbb  of  thb  oounty  comnssiONSBS. 

Section  sixteen  of  the  road  law,  as  construed  by  this  court  in  the 
case  of  The  People  o.  Oommiasum&ri  of  Bt^aio  doutUff^  4  Neb., 
150,  applies  to  contracts  for  erection  of  bridges  as  well  as  to  those 
for  the  improvement  of  roads,  and  prohibits  the  commissioners 
from  entering  into  a  contract  for  the  expenditure  of  more  than 
double  the  amount  of  money  on  hand  to  the  credit  of  the  bridge 
fund. 

8.    ; :    While  it  is  true  that  the  general  road  f^d  may 

be  lawfully  applied  to  the  erection  or  reparation  of  permanent 
culverts  and  bridges,  it  is  not  true  that  the  bridge  ftmd  raised 
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from  the  five  mills  levy,  under  section  fifteen,  can  be  used  in  the 
general  improvement  of  roads,  but  must  be  devoted  exclusively 
to  the  object  for  which  this  levy  may  be  made. 

4.  — — : :  The  contract  in  this  case  provides  for  the  pay- 
ment of  the  cost  of  the  bridge,  in  excess  of  the  nine  thousand 
dollars  received  in  county  bonds,  by  warrants  drawn  on  the 
bridge  and  road  flmds.  The  petition  alleges  the  want  of  suffi- 
cient money  in  the  road  fttnd  to  Justify  the  contract,  but  no  men- 
tion whatever  is  made  of  the  condition  of  the  special  bridge 
ftmd.  Held,  that  for  this  omission  the  petition  was  fatally  de- 
fective. 

5.    : :  Although  this  contractwas  illegal  by  reason  of  the 

failure  of  the  commissioners  to  advertise  for  proposals  under  a 
plan  and  specifications,  still  the  contractor  having  completed  the 
bridge,  and  the  same  having  been  accepted  by  the  commission, 
ers,  he  is  entitled  to  compensation.  Under  such  circumstances 
payment  will  not  be  enjoined  at  the  suit  of  a  taxpayer. 

6.  ClaimB  against  a  Cotmty :  allowance  of  :  rebcedt  :  The 
building  of  county  bridges  being  entirely  within  the  control  of 
county  commissioners,  and  they  having  accepted  the  bridge  fh)m 
Clark,  and  allowed  his  claim  thei-efor,  the  remedy  for  any  per- 
son feeling  himself  aggrieved  was  by  appeal  to  the  district  court 
Having  neglected  this  remedy  the  plaintiff  cannot  resort  to 
equi^  for  relief  by  an  original  suit 

Ebbob  from  the  district  court  of  Baffalo  oouDtj. 
Tried  below  before  Gaslin,  J.  The  action  there  was  up- 
on the  petition  of  Dayton^  a  taxpayer,  in  behalf  of  him- 
self and  all  others,  taxpayers  of  said  county,  against  the 
board  of  county  commissioners.  Clark  was  not  made 
a  party  to  the  action,  but  in  the  course  of  the  proceed- 
ings, the  other  defendants  making  default,  he  was  ad- 
mitted to  defend  as  the  real  party  in  interest.  A  per- 
petual injunction  was  granted  as  prayed,  and  Clark 
brought  liie  case  up  by  petition  in  error. 

J.  JR.  Webster  <b  L,  C.  Bv/rr  (with  whom  was  J.  M. 
Woohoorth)  for  plaintiff  in  error. 

I.    Equity  cannot  be  invoked  in  this  case  for  several 
15 
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distinct  reasons.     Dayton  had  a  dear,  adequate,  and 
complete  remedy  at  law.     Gen.  Stat.,  138. 

1.  This  plaintiff  complains  here  that  he  was  aggriev- 
ed by  the  action  of  the  board  in  allowing  the  claim  of 
Clark.  He  is  then  by  his  own  showing  within  the  terms 
of  the  statute. 

2.  The  system  of  county  government  adopted  by  this 
state  is  taken  in  its  general  scope  from  the  Indiana  stat- 
ute upon  the  same  subject,  and  had  received  judicial 
construction  before  its  adoption  by  this  state,  and  it  was 
distinctly  held  that  a  taxpayer  may  appeal  from  precise- 
ly such  an  order  as  that  of  which  the  plaintiff  complains 
here.  State  v.  BuokleSy  39  Ind.,  273,  274.  Harlem  v. 
Carroll^  13  Ind.,  247.  And  in  other  states,  under  simi- 
lar statutes,  decisions  are  to  the  same  effect. 

3.  While  it  may  be  true  in  some  cases  that  a  taxpay- 
er may  not  have  actual  knowledge  of  the  order  by  which 
he  is  aggrieved,  it  is  matter  of  doubt  in  such  cases 
whether  he  would  not  be  affected  with  constructive 
notice  of  the  proceedings  of  a  public  body  and  of  a  pub- 
lic record  so  as  to  deprive  him  of  the  right  to  complain. 
It  could  not  be  contended  that  want  of  knowledge  by  a 
litigant  in  the  district  court  of  the  return  of  the  verdict  of 
a  jury,  extended  the  time  within  which  he  is  required  to 
file  his  motion  for  a  new  trial.  But  while  it  may  be 
conceded  that  the  taxpayer's  ignorance  of  the  order  of 
the  board  would  give  ground  for  the  intervention  of  equi- 
ty, it  is  very  clear  that  every  circumstance  from  which 
negligence  on  his  part  may  be  implied  should,  in  a 
petition  invoking  the  equity  powers  of  the  court,  be 
distinctly  alleged,  and  if  denied,  clearly  proven.  In 
no  other  way  can  the  force  of  the  statute  be  pre- 
served; in  no  other  way  can  parties  deal  with  counties 
or  their  agents,  the  board  of  commissioners.  Stephen- 
son V.  Wilson  J  2  Vern.,  325.  Blackhall  p.  Coombs^ 
2  P.  Wms.,  70.     Holworthy  v.  Mortlock^  1  Cox,  14J. 
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ntmJcey  v.  Yemon^  2  Id.,  12.  Stevens  v.  Praedy  2  Ves. 
Jr.,  629.  Batemom  v.  Willody  1  Sch.  &  Lef.,  201.  Ware 
V.  Sortooodj  14  Ves.,  81.  Western  R.  B.  Co.  v.  Bahcock^ 
6  Met,  346,  362.  Capetovm  v.  Moon^  3  Jones*  Ex.,  178. 
Dimcm  V,  Providence^  <&o.y  Co.,  6  R.  L,  130,  135« 
Vaughn  v.  Johnson^  1  Stockt.  N.  J.  Eq.y  173, 177.  Gif- 
fordv.  Thorn,  Id.,  702. 

4.  But  in  this  case  it  is  nnnecessary  to  resort  to  such 
inquiries.  The  bill  itself  shows  that  there  was  no  ig- 
norance on  the  plaintiff's  part  of  the  order  of  which  he 
complains.  That  order  was  made,  as  he  alleges  in  para- 
graph XII  of  his  amended  petition,  on  the  fifteenth  of 
August,  1874.  The  record  shows,  aud  he  distinctly  avers 
in  paragraph  XI  of  his  amended  petition,  that  the  origi- 
nal petition  was  filed  on  the  twenty-ninth  of  August, 
1874.  This  shows,  that  within  fourteen  days  from  the 
entry  of  the  order  he  knew  of  it,  and  he  knew  that  he 
was  aggrieved  by  it. 

He  then  intelligently  and  purposely  elected  his  reme- 
dy; he  declined  that  which  the  law  gave  him;  he  sought 
to  come  into  a  forum  whose  first  principles  of  adminis- 
tration close  its  doors  against  him. 

5.  It  is  submitted  that  the  better  rule  is  as  establis- 
ed  by  the  weight  of  authority,  that  a  taxpayer  cannot, 
under  any  circumstance,  maintain  a  petition  for  injunc- 
tion in  a  case  like  this.  DoolUtle  v.  The  Supervir 
sorSj  18  N.  Y.,  155.  Roosevelt  v.  Dra/peT^  23  Id., 
318.  Hall  V.  Cushmany  6  Met.,  426.  Frost  v.  Bel- 
wontj  6  Allen,  162.  Cr(ift  v.  Jackson  County,  6 
Kan.,  518.  Conklvn  v.  CommissionerSy  13  Minn.,  464. 
Miller  V.  Orandyy  13  Mich.,  640.  Morgan  v.  Orahaniy 
1  Woods,  124. 

'6.  But  if  this  court  shall  adopt  the  view  held  in 
cases  other  than  those  cited,  it  will  appear  upon  an  ex- 
amination of  them  that  they  are  all,  or  at  least  nearly 
all  of  them,  where  a  city  was  a  party  and  where  no 
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remedy  was  provided  by  statute  for  reviewing  the  action 
of  the  authorities.  There  is  thus  a  very  wide  distinc- 
tion between  this  case  and  such  cases. 

11.  There  is  another  distinct  and  decisive  reason 
why  equity  should  not  interfere  in  behalf  of  the  plaintiff 
below  in  this  case.  This  record  shows  that  he  has  negli- 
gently stood  by  and  suffered  Mr.  Clark  to  expend  his 
money  on  the  faith  of  his  contract;  he  has  waited  until 
he  has  obtained  all  the  benefit  of  the  expenditure,  and 
until  the  body  of  the  taxpayers  have  obtained  all  the 
benefit  of  the  expenditures — drawing  Mr.  Clark  on  as 
fSskr  as  he  could  to  make  them,  and  having  placed  him  in 
a  position  from  which  he  cannot  retreat,  he  appeals  to  a 
court  of  equity  to  prevent  him  from  being  paid  what  is 
a  fSEkir  and  just  return*  The  answer  distinctly  alleges  in 
paragraph  XY,  that  from  the  making  of  the  contract 
down  through  the  whole  progress  of  the  work  to  its  com- 
pletion, the  plaintiff  knew  of  all  the  matters  and  was 
silent,  and  these  allegations  are  not  denied  by  the  reply. 
He  was  silent  when  he  ought  to  have  spoken;  he  shall 
not  be  heard  now  when  he  ought  to  keep  silent.  The 
question  is  not  whether  Mr.  Clark  has  legal  rights  here 
which  the  ordinary  courts  of  law  will  enforce;  the  ques- 
tion is  whether  the  court  of  equity  will,  by  the  extraor- 
dinary process  of  injunction,  interfere  on  behalf  of  such 
a  plaintiff  i  Wiggins  v.  Maj/or^  etc^  9  Paige,  24.  Tosh  v. 
Adanis^  10  Cush.,  252.  Hellenkamp  v.  Lafayette^  80 
Ind.,  192.  Kellogg  v.  Fly,  16  O.  St.,  64.  Weber  v.  San 
Frcmoisoo^l  Cal.,  465.  Zafayette  v.  FowUr,  34  Ind.,  140. 
Sleeper  v,  Bullen,  6  Kan.,  300.  Mote  v.  Detrott,  18  Mich., 
496.  Seda/m  v,  WilMamSy  4  McLean,  51.  Ht^as  v.  WU- 
sony  22  Me.,  207.    Bigelow  on  llstoppel,  608. 

S,  S.  Scmdge  and  F.  Wakelej/j  for  defendants  in 
error. 
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I.  It  is  insisted  by  plaintiff  in  error  that  if  a  tax- 
payer and  citizen  has  any  remedy  it  is  by  appeal  from 
the  action  of  the  board  allowing  the  claim. 

1.  We  do  not  concede  that  a  taxpayer,  as  snch,  is  a 
person  "  aggrieved  "  within  the  meaning  of  the  statute. 
We  claim  that  the  appellant  mnst  have  some  direct  in- 
dividual interest  in  the  matter,  determined  by  the  board. 
In  an  appeal  he  is  the  only  party  on  one  side,  and  the 
county  is  the  party  on  the  other.  But  in  such  an  ac- 
tion as  this  he  proceeds  in  behalf  of  all  taxpayers  of 
the  county. 

2.  If  a  taxpayer  may  appeal,  this  is  not  the  only 
remedy.  Look  at  the  consequences  of  such  a  holding. 
The  appellant  may  at  any  time  dismiss  his  appeal.  If 
he  does  so,  all  power  to  review  and  annul  the  order  of 
the  board  is  gone.  Other  taxpayers,  not  having  appeal- 
ed, have  no  remedy.  So  that  every  taxpayer  must  take 
an  individual  appeal,  or  take  the  risk  of  the  order  be- 
coming irreversible.  If  one  may  appeal,  all  may.  And 
so  there  may  be  as  many  appeals  as  there  are  taxpayers 
in  the  county,  all  seeking  the  same  result,  to-wit:  the 
correction  of  a  single  order  of  the  board.  Surely  the 
statute  does  not  contemplate  such  a  state  of  things. 
Reppy  V.  Jeff&rson  Co.^  47  Mo.,  66.  KnawUon  v.  Chxt- 
tenherg^  6  Iowa,  380.  Murphy  v.  Commimoner8j  14 
Minn.,  67. 

3.  The  order  is  not  merely  a  voidable  one,  to  be  cor- 
rected by  a  review.  It  is  wholly  void — a  point  we  will 
discuss  under  the  next  head. 

II.  It  is  further  insisted  that,  as  the  board  is  a  spe- 
cial tribunal  empowered  to  audit  and  allow  claims 
against  the  county,  its  decision  is  final  unless  reviewed 
by  some  direct  proceeding  therefor. 

This  principle  is  correct  within  its  propei  limits.  But 
it    applies  only  to  ^^  accounts  chargeable  against  the 
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county.''  It  is  argued,  however,  that  when  a  claim  is 
presented  for  allowance  the  question  submitted  to  the 
board  is  whether  it  is  "chargeable  against  the  county," 
and  their  decision  on  this  question  is  final  and  conclusive 
unless  reviewed.  This  argument  proves  too  much.  If 
sound,  then  a  claim  for  building  a  railroad  through  the 
county — ^for  erecting  a  mill — for  a  ferry  boat  to  carry 
passengers  and  freight  across  the  Platte — or  for  any 
other  purpose,  utterly  foreign  to  the  duty  or  power  of 
the  county,  may  be  presented  and  allowed,  and  so 
become  "  chargeable  against  the  county  "  by  the  mere 
decision  of  the  board  of  commissioners  that  it  is  so. 
This  cannot  be  correct. 

The  commissioners  must  keep  within  their  jurisdiO' 
tion.  When  they  allow  .an  account  for  something  which 
the  county  has  no  power  to  meddle  with,  and  which  is 
not  "  chargeable  to  the  county,"  they  act  without  juris- 
diction, and  their  action  is  simply  void. 

It  will  be  said  that  this  is  not  such  a  case.  That 
counties  have  the  power  to  improve  roads  and  build 
bridges  and  contract  indebtedness  therefor.  Wherefore 
the  commissioners  may  allow  claims  for  such  work. 
But  this  case  is  where  a  contract  which  the  statute  in 
terms  forbade  the  commissioners  to  make;  a  contract 
which  was  void  as  being  in  excess  of  the  authority  of 
of  the  commissioners.  The  claim  allowed  was  for  the 
performance  of  this  contract.  What  is  the  practical  dif- 
ference between  allowing  an  account  for  a  work  which 
th^  county  has  no  authority  to  construct,  and  allowing  an 
account  for  a  work  which  it  might  construct  at  a  cost 
not  exceeding  so  much  money,  when  the  account  so  al- 
lowed exceeds  many  times  the  amount  authorized  by 
law?  Stetson V.  KempUm^  13  Mass.,  273.  Pa/rsanav,  Oosh- 
eriyll  Pick.,  396.  Vinoent  v.  NwatuGkety  12  Gush.,  503. 
Claflin  V.  Inhabitants^  4  Gray,  502.  Supervisors  v, 
Ellis,  59  N.  Y.  620.     People  v,  La/io7^ence,  6  Hill,  244. 
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1  Dill  Mun.  Corp.,  412.  Ohio  v.  Lat/mcmj  22  Ohio  State, 
646.  City  v.  Hankirij  2  Kan.,  367.  Cooley  Cons.  Lim., 
195.  Hooper  v.  Ehj^  46  Mo.,  806.  Richairds  v.  'War- 
ren  Co.y  31  Iowa,  381. 

III.  It  may  be  said  that,  although  the  contract  wa8 
void,  yet  Clarke  had  built  a  bridge  and  presented  a  claim 
for  it,  and  the  commiBsioners  could  allow  the  claim 
without  reference  to  the  legality  of  the  contract. 

That  is,  they  are  forbidden  by  the  statute  to  make  a 
contract  for  road  work  or  bridges  requiring  the  expendi- 
tnre  of  more  than  twice  the  amount  of  road  money  in 
the  treasury,  or  without  letting  to  the  lowest  bidder. 
But  if  they  make  no  contract  as  to  amount,  or  make  an 
illegal  one,  they  may  "  allow ''  any  amount  whatever 
tor  the  work  when  done,  and  mortgage  the  revenues  of 
the  county  for  an  indefinite  time  to  come  to  pay  for  it. 
They  have  no  power  to  make  the  contract,  but,  with  or 
without  a  contract,  they  can  do  precisely  what  they  are 
forbidden  by  l&w  to  agree  to  do. 

Can  an  express  statute,  for  protecting  taxpayers  and 
restricting  the  power  of  taxation,  be  thus  frittered  away 
and  successfully  evaded! 

We  say  that  when  the  commissioners  thus  allowed  the 
amount  due  on  a  contract  which  they  had  no  jurisdic- 
tion to  make — thus  performed,  on  their  part,  the  condi- 
tions of  a  void  contract — they  exceeded  their  jurisdic- 
tion, and  their  action  was  simply  void.  Or,  laying  out 
of  view  the  matter  of  performing  a  void  contract — when 
they  allowed  for  the  work  in  question  an  amount  largely 
exceeding  the  limit  of  expense  expressly  imposed  by 
statute  for  such  work — the  action  was  as  plainly  void  as 
if  it  purported  to  be  the  performance  of  a  void  contract. 

It  is  the  settled  practice  in  Nebraska,  in  both  the 
state  and  United  States  courts,  that  tax-payers  and  citi- 
zens may  enjoin  public  officers  from  doing  a  wrong  which 
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will  affect  their  pecuniary  rights.  All  Buite  to  enjoin 
the  issue  of  bonds  illegally  voted  are  sustained  on  this 
principle.  There  is  no  other  adequate  remedy.  There 
is  no  public  officer  whose  duty  it  is  to  enjoin  the  com- 
missioners from  paying  out  public  moneys  contrary  to 
law.  It  is  doubtful  if  the  district  attorney  could  insti- 
tute a  suit  for  the  county  for  that  purpose. 

There  is  some  conflict  of  authority  on  the  question, 
but  the  better  reason  and  decided  weight  of  authority  is 
in  favor  of  the  practice  in  this  state. 

There  is  the  same  reason  for  a  private  citizen  being 
allowed  to  enjoin  public  officers  from  violating  official 
duty  as  for  permitting  him  to  compel  them  by  man- 
damus to  perform  official  duties.  Dillon  on  Municipal 
Corp.,  §  731,  et  seq.  High  on  Injunctions,  §  804.  DraJ^e 
V.  PhUlipSj  40  III.,  888.  Cvmberlwnd  Go.  v.  Webster^ 
68  111.,  141.  Nefw  London  v.  Brama/rd^  22  Conn.,  658. 
Soofidd  V.  School  IXgtricty  27  Conn.,  499.  Merrill  v. 
Plamfiddy  46  N.  H.,  126.  Danville  v.  Montpdier,  43 
Vt.,  144.  Baltimore  v.  Gilly  81  Md.,  876.  Foster  v. 
Coleman^  10  Cal.,  278.  Hooper  v.  Ely,  46  Mo.,  6,06. 
Homey  v.  B.  B.  Co.j  32  Ind.,  244.  Galloway  v.  B.  B. 
Co.,  63  N.  C,  147.  Bice  v.  Smith,  9  Iowa,  670.  Hart- 
well  V.  Armstrong^  19  Barb.,  166.  Williams  v.  Pevimey, 
25  Iowa,  436. 

Laxb,  Ch.  J. 

The  action  in  the  court  below  was  brought  to  restrain 
the  board  of  commissioners  of  Buffalo  county  from  pay- 
ing Clark,  the  plaintiff  in  error,  for  building  a  bridge 
across  the  Platte  Biver,  in  pursuance  of  a  contract  en- 
tered into  between  said  Clark  and  the  two  boards  of 
commissioners  of  the  counties  of  Buffalo  and  Kearney. 
The  case  was  determined  upon  the  pleadings  alone,  no 
testimony  having  been  offered  by  either  party. 
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It  Ib  not  claimed  that  the  contract  in  question  was  in 
any  respect  fraudalent  on  the  part  of  either  of  the 
parties  to  it.  Indeed,  the  only  snggestion  of  fraud 
which  the  petition  contains,  is  respecting  the  final  allow- 
ance of  Clark's  bill  by  the  commissioners,  of  which  it 
is  merely  said  that  it  ^^  was  unjust,  and  was  audited  and 
allowed  through  fraudulent  and  undue  means."  But 
by  what  particular  means,  in  what  respect  they  were 
fraudulent,  or  by  whom  they  were  resorted  to,  doei^  not 
appear.  This  averment  of  fraud  is  altogether  too  gene- 
ral for  either  the  admission  of  proof,  or  the  entry  of  a 
decree  establishing  fraud  against  any  of  the  parties. 
Wherefore,  in  the  consideration  of  the  case,  we  must 
look  upon  all  that  was  done  as  being  entirely  uninflu- 
enced by  any  fraudulent  or  unjust  motives,  and  in  the 
honest  belief  that  it  was  within  both  the  letter  and  the 
spirit  of  the  law.  This  being  the  attitude  of  these  parties, 
I  will  notice  the  reasons  urged  on  behalf  of  the  defen- 
dants in  error  why  the  judgment  of  the  district  court 
ought  to  be  affirmed. 

I.  The  first  point  made  is:  that  the  contract  for  the 
erection  of  the  bridge,  so  far  as  it  concerned  Buffalo 
county,  was  absolutely  void  for  two  reasons:  1st,  because 
it  was  in  excess  of  the  authority  of  the  commissioners 
as  limited  by  the  statute,  and  2d,  for  the  reason  that  the 
commissioners  did  not  advertise  for  bids  and  let  the 
contract  to  the  lowest  bidder,  under  a  plan  and  specifica- 
tions previously  agreed  upon.  This  want  of  authority 
on  the  part  of  the  commissioners  is  based  upon  the  fact 
alleged  in  the  petition,  and  which  seems  to  have  been 
conceded,  that,  at  the  time  the  contract  was  made,  there 
was  not  sufficient  money  on  hand  belonging  to  the  road 
fund  to  warrant  so  large  an  expenditure.  On  this  point 
the  petition  alleges,  ^^  that  at  the  time  of  the  letting  of 
the  said  contract,  the  total  amount  of  money  on  hand  in 
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the  county  road  fund  of  Buffalo  county,  was  only  $62.12, 
and  the  amount  of  such  fund  did  not  at  any  time  there- 
after, until  the  completion  of  said  bridge,  exceed  the  sum 
of  $400.00." 

This  allegation  is  evidently  based  upon  section  sixteen 
of  the  road  law,  as  construed  by  this  court  in  the  case 
of  The  People  v.  Commissioners  of  Buffalo  CowfUy^  4 
Neb.,  160.  This  section  provides  that:  "The  county 
commissioners  may  let  contracts  to  the  lowest  competent 
bidder  for  the  improvement  of  such  roads  as  may  be  of 
general  necessity,  and  pay  for  the  same  by  orders  on  the 
county  treasury,  payable  out  of  the  county  road  fund; 
but  no  contract  shall  be  entered  into  for  a  greater  sum 
than  double  the  amount  of  money  on  hand  in  the  county 
road  fund."  But  while  under  the  rule  established  by  a 
majority  of  the  court  in  that  case,  this  provision  is  ap- 
plicable, and  must  govern  in  the  expenditure  of  funds 
realized  from  the  five  mill  levy  for  bridge  purposes,  it 
most  certainly  does  not  wholly  destroy  the  distinctive 
character  which  this  fund  possesses.  The  tax,  when 
levied,  is  a  bridge  tax,  and  when  collected,  the  money 
constitutes  a  special  hridge  fund — nothing  more  and  no- 
thing less.  And  it  can  be  lawfully  expended  only  in 
"  building  or  repairing  permanent  and  substantial  cul- 
verts and  bridges,  under  the  direction  of  the  county 
commissioners."  While  it  is  doubtless  true,  that  the 
ordinary  road  fund  may  be  used  in  the  building  and  re- 
paration of  bridges,  it  is  not  true  that  this  particular 
bridge  fund  can  be  expended  in  the  general  improve- 
ments of  roads. 

Now  the  contract  between  Clark  and  the  county  com- 
missioners provides  that,  for  the  payment  of  the  cost  of 
the  bridge  in  excess  of  the  nine  thousand  dollars  in 
county  bonds,  he  was  to  receive  warrants  on  the  "  hridge 
and  road  funds,"  not  upon  the  road  fund  alone.  And 
while  the  petition  by  distinct  averment  shows  the  al- 
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most  total  want  of  money  in  the  treasury  to  the  credit 
of  the  road  fund  proper,  no  mention  whatever  is  made  of 
the  condition  of  this  special  bridge  fund  at  that  time.  I 
am  of  the  opinion  that,  in  this  particular,  the  petition  is 
fatally  defective,  and  fails  to  show  that  the  commission- 
ers exceeded  their  authority  in  making  the  contract. 

As  to  the  objection  that  the  contract  was  let  without 
due  notice,  and  with  no  plan  or  specifications  previously 
agreed  upon  by  the  commissioners,  it  may  be  answered 
that,  even  conceding  these  preliminary  steps  to  be 
necessary  to  the  validity  of  the  contract,  as  was  held  by 
a  majority  of  the  court  in  Ths  People  v.  Corr^ission&rs 
of  Buffalo  Cowntyj  before  cited,  it  by  no  means  follows 
that  equity  will  enjoin  the  payment  of  Clark's  claim.  I 
am  of  the  opinion  that  the  objection  came  .too  late. 
Olark  was  permitted  to  go  on  under  the  contract,  on  the 
supposition  at  least  that  the  law  had  been  fully  complied 
with,  and  expend  a  very  large  sum  of  money  in  the  erection 
of  this  bridge,  which  is  now  accepted  by  the  proper  local 
authorities,  and  thrown  open  to  public  travel.  If  there 
be  any  inflexible  rule  of  equity  which,  under  the  circum- 
stances surrounding  this  case,  requires  this  court,  at  the 
instance  of  a  taxpayer  of  the  county,  to  enjoin  payment 
by  the  commissioners  of  the  amount  justly  due  for  the 
work,  I  am  not  aware  of  it.  The  aid  of  equity  cannot 
be  successfully  invoked  for  any  such  purpose. 

II.  But  there  is  still  another  objection  equally  fiital 
to  this  proceeding.  Even  if  it  were  conceded  that  the 
allowance  of  Clark's  claim  by  the  commissioners,  in  the 
absence  of  fraud  or  other  undue  means,  was  reviewable 
in  the  courts  at  the  instance  of  a  taxpayer,  the  plaintiff 
had  a  plain  and  adequate  remedy  by  appeal  to  the 
district  court.  Brown  v.  Otoe  County^  ante  'page  111. 
Having  neglected  this  remedy  by  which  any  wrong 
done  to  him,  and  of  which  he  had  the  right  to  com- 
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plain,  could  have  been  redressed,  he  cannot  resort  to 
equity  for  redress  by  an  original  suit.  For  these  reasons 
the  decree  of  the  district  court  must  be  reversed  and 
one  entered  in  favor  of  the  plaintiff  in  error. 


Judgment  AOOOSDmaLT. 
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GbOBGB   D.    FoLLMEB,  appellant,   V.    BOABD  OF   COUNTT 
OOMHISSIONBBS  OF  NnOKOLU3  CoUNTY,  APPifiLLSB, 

!•  Construction  of  Statutes :  The  several  parts  of  an  act  are 
to  be  construed  together  in  order  to  ascertain  the  intention  of  the 
legislature. 


2. 


8. 


^^— :  As  a  primary  rule  the  intention  of  the  legislature  is  to 
be  collected  from  the  words;  if  the  words  are  not  explicit  it  may 
be  gathered  from  the  occasion  and  necessity  of  the  law.  Words 
are  be  to  interpreted  with  reference  to  the  general  object  and 
scope  of  the  statute. 


:    B0AD6  AND  BBiDQEB.    Scctlou  16  of  the  road  law  requires 

all  contracts  for  the  improvement  of  roads  to  be  let  to  the  lowest 
competent  bidder,  and  this  includes  contracts  for  the  erection 
and  repair  of  permanent  bridges  and  culverts. 


:     — — :      POWBB   OF   COUNTY   OOMMISSIONEBS.      OoUUty 

commissioners  have  no  authority  either  personally  or  by  agent  to 
engage  in  the  business  of  erecting  public  bridges  on  the  credit 
of  the  county.  The  law  defines  their  power  and  points  out  the 
mode  of  its  exercise,  and  that  mode  is  exclusive. 


5  :  :  .  The  words  "permanent"  and  ••sub- 
stantial "  are  used  in  section  15  of  the  act  in  a  descriptive  sense, 
and  apply  only  to  such  structures  as  are  of  a  permanent  and 
substantial  character,  and  do  not  include  merely  temporary 
structures  or  ordinary  repairs. 

This  action  was  brought  in  the  district  court  of  Nuck- 
olls county,  upon  a  petition  of  the  plaintiff,  to  restrain 
the  defendants  from  building  bridges  in   that  connty 
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without  letting  the  contract  for  the  building  of  the  Eame 
to  the  lowest  responsible  bidder,  and  also  to  enjoin  the 
board  from  auditing  and  paying  a  large  number  of  ac- 
counts already  accrued  in  the  hiring  of  hands,  and  for 
the  purchase  of  material  for  the  erection  of  bridges,  ex- 
cept where  the  contract  for  the  same  was  let  to  the  lowest 
responsible  bidder.  A  temporary  injunction  was  allowed. 
By  stipulation  of  the  parties  the  cause  was  heard  before 
Hon.  S.  B.  Pound,  judge  of  the  second  judicial  district 
at  Lincoln,  by  whose  decree  the  temporary  order  of  in- 
junction was  modified  so  as  to  allow  the  defendants  to 
audit  the  claims  set  forth  in  the  petition  which  had  al- 
ready accrued,  and  made  perpetual  to  the  extent  of  pro- 
hibiting the  defendants  from  building  bridges  in  tlie 
future  without  first  advertising  for  bids  and  letting  the 
contract  to  build  the  same  to  the  lowest  responsible  bid- 
der. It  was  also  decreed  that  each  party  pay  one-half 
of  the  costs  of  the  action.  PlaintifiT  appeals,  anc^  by  a 
further  stipulation  the  cause  was  heard  here  upon  the 
original  pleadings  and  proofs; 

Brovm,  A'nglcmd  (&  Brown  and  JS.  A.  Day^  for  ap- 
pellant 

A  board  of  county  commissioners  have  no  authority 
to  incur  an  obligation  on  the  part  of  the  county,  except 
when  they  are  expressly  authorized  by  law  to  do  so;  and 
when  acting  under  such  authority  they  must  act  strictly 
on  the  conditions  under  which  the  authority  is  conferred. 
The  Sioux  City,  cfec,  B.  B.  Co.  v.  Washington  Co.j  8 
Neb.,  42.  Therefore,  when  the  law  provides  that  in 
building  bridges  they  shall  let  the  contract  for  erecting 
the  same  to  the  lowest  respoif^ible  bidder,  this  is  a  lim- 
itation on  their  power  to  contract,  and  a  bridge  built  by 
them  in  disregard  of  this  provision  creates  no  liability 
againt  the  county.     In  other  words,  a  contract  made  or 
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liability  incurred  by  the  board  of  county  commiseioners, 
in  any  other  manner  than  that  in  which  they  are  author- 
ized by  law  to  make  or  incur  it,  has  no  binding  force  or 
validity  on  the  county,  and  is  absolutely  void.  Zottman 
V.  San  Francisco,  20  Oal.,  96.  Murphy  v.  Napa  Co.^ 
20  Cal.,  497.  Richard  v.  Warren  Co,,  31  Iowa,  381. 
Brady  v.  The  Mayor,  cfec,  of  N.  T.,  16  flow.  Pr.,  432. 
Id.y  20  N.  Y.,  212.  Ohioy  ex  rel.  Bain  v.  Yea^^nan,  22 
O.  S.,  546.  Kneelamd  v.  The  City  of  Milwanikee,  18 
Wis.,  411.  WilUs  V.  Burnham,  20  Wis.,  119.  McEwen 
V.  CfUkeTy  38  Ind.,  233.  Stewart  v,  Otoe  CounMf,  2  Neb., 
177.  Dillon  Mun.  Corp.,  Sec.  373.  Same,  Sec.  381  and 
note  2.  Angel  &  Ames  on  Corps.,  Sec.  253.  Butler  v. 
City  of  Charleston^  7  Gray,  12.  Marsh  v.  Fulton  Co.y 
10  Wall.,  676.  Thojnas  v.  City  of  Eichmond,  12  Wall., 
349. 

It  being  admitted  as  a  matter  of  fact,  that  the  ac- 
counts, the  auditing  of  which  is  sought  to  be  enjoined  in 
this  action,  were  incurred  by  the  county  commissioners 
for  the  erection  of  bridges  without  letting  the  contract 
at  all — it  would  seem  to  follow  as  an  irresistible  conclu- 
sion that  these  pretended  claims  ought  not  be  allowed 
by  the  board  and  charged  to  the  county;  and  that  if  the 
board  are  threatening  and  intending  to  audit  and  allow 
them,  as  they  admit  they  are,  then  certainly  this  plain- 
tiff ought  to  have  some  remedy  of  which  he  may  avail 
himself,  to  prevent  his  property  being  made  subject  to 
the  payment  of  these  unlawful  demands.  The  foregoing 
proposition  is  so  plainly  just  that  even  the  defendants 
will  hardly  seek  to  dispute  it.  But  it  may  be  argued  by 
the  defendants'  counsel,  as  it  was  in  the  court  below, 
that  the  taxpayers  of  the  county,  and  the  public  gene- 
rally, are  using  these  bridges,  and  that  by  using  them 
they  have  accepted  them,  and  converted  them  to  the  use 
of  the  public,  and  that  because  they  have  accepted  and 
used  them,  there  is  an  implied  obligation  on  the  part  of 
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tho  county  to  pay  what  the  bridges  are  reasonably  worth. 
In  reply  to  this  we  say:  These  bridges  are  in  the  high- 
way where  the  public  have  a  right  to  travel;  that  the 
parties  who  placed  them  there  acted  without  authority 
of  the  law,  and  were  trespassers.  To  say  that  a  county 
under  such  circumstances  is  liable  for  the  value  of  these 
bridges  is  to  hold  that  a  person  may  place  a  bridge  in 
the  highway,  without  any  authority  whatever,  and  the 
first  time  that  a  person  traveling  along  the  highway 
shall  pass  over  it,  the  county,  however  unwillingly,  has 
incurred  an  obligation  for  the  value  of  the  bridge,  which 
the  person  placing  it  there  may  enforce  by  an  action  at 
law.  If  this  be  law,  it  is  within  the  power  of  any  per- 
son to  compel  the  county  to  assume  obligations  of  this 
character  or  abandon  the  highway.  The  law  never  im- 
plies an  obligation  to  do  that  which  the  party  has  no 
power  to  agree  to  do.  And  the  commissioners  having 
no  authority  to  build  bridges,  except  in  the  manner 
pointed  out  by  law,  there  can  be  no  implied  obligation 
on  the  county  to  pay  for  bridges  built  in  any  other  man- 
ner;  neither  can  the  county  commissioners  ratify  the 
acts  of  the  parties  in  erecting  these  bridges.  We  have 
shown  that  the  board  have  no  authority  to  build  bridges 
as  these  were  built,  and  it  requires  no  argument  to  prove 
that  the  board  cannot  ratify  what  it  has  no  power  to  au- 
thorize. 

H,  S.  KaUy^  for  appellee. 

The  plaintiff  has  clear,  adequate,  and  complete  remedy 
at  law.  The  statute  gives  to  any  person  who  shall  be 
aggrieved  by  the  decision  of  the  board  of  county  com- 
missioners,  the  right  of  appeal  to  the  district  court.  If 
the  plaintiff  is  in  a  situation  to  be  aggrieved  by  the  al- 
lowance of  these  claims,  he  is  within  the  clear  letter  and 
spirit  of  the  statute,  and  may  have  his  right  of  appeal. 
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This  is  not  only  apparent  from  the  very  language  of  the 
statute,  bat  the  conrts  of  sister  states  having  similar 
provisions  in  their  statutes,  and  from  which  ours  is  bor- 
rowed, have  repeatedly  held  that  a  taxpayer  may  appeal, 
not  only  to  determine  the  amount  due,  but  also  to 
test  the  legality  of  the  claim.  Harlan  v.  Ca/rroU^  18 
Ind.,  247.  Oraham  v.  CommfmHionerSj  25  Ind.,  233. 
State  V.  BuckeU^  39  Ind.,  273-4.  Arth/wr  v.  Adains^  49 
Miss.,  410.  The  right  to  appeal  from  an  inferior  tribu- 
nal cannot  be  taken  away  unless  the  intention  of  the 
legislature  to  this  effect  is  expressed  with  unequivocal 
clearness.  Dillon  on  Mun.  Corp.,  §§  368,  476.  For  a 
court  of  equity  to  assume  jurisdiction  and  to  summarily 
dispose  of  vital  questions  of  law  in  the  face  of  a  stattite 
containing  such  ample  provision  for  the  adjustment  of 
these  questions  in  a  common  law  court,  is  simply  to 
nullify  clear  legislative  enactments,  rob  law  courts  of 
conceded  jurisdiction,  and  become,  by  mere  assumption, 
a  law  unto  itself.  The  pleadings  and  proofs  clearly  show 
that  bridges  have  been  constructed,  valuable  materials 
furnished,  and  labor  and  toil  honestly  expended  by 
various  parties,  the  plaintiff,  in  common  with  other 
citizens  of  the  county,  now  enjoying  their  use  and  advan- 
tages; and  yet,  with  .all  these  just  and  equitable  claims 
pressing  for  adjustment  before  the  board  of  commis- 
sioners (and  their  willingness)  to  pay,  the  plaintiff,  as 
the  voluntary  champion  of  justice,  in  behalf  of  the  tax- 
payers of  the  county  (all  of  which,  according  to  the 
proof,  silently  acquiesced  in  the  construction  of  these 
bridges)  comes  into  a  court  of  equity,  not  for  an  equita- 
ble adjustment  of  claims,  but  appealing  to  the  conscience 
of  the  chancellor,  boldly  asks  that  all  compensation  be 
denied  these  parties  because  of  a  supposed  mistaken  con- 
struction of  a  vague  and  indefinite  statute.  A  proposi- 
tion so  unconscionable  has  neither  the  sanction  of  reason 
nor  the  approval  of  the  courts.  14  Penn,  State,  83.  47 
Ind.,  407.     24  Wis  ,  39. 
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Maxwell,  J. 

In  1866  the  legislature  amended  section  fifteen  of  the 
road  law  so  as  to  permit  county  commissioners  to  levy  an 
additional  cash  tax  for  bridge  purposes,  not  to  exceed  five 
mills  on  the  dollar  of  the  assessed  valuation  of  all  tax- 
able property,  to  be  levied  and  collected  as  other  taxes 
which  special  tax  when  so  collected  shall  be  exclusively 
applied  to  building  and  repairing  permanent  and  sub- 
stantial bridges  and  culverts,  under  the  direction  of  the 
county  commissioners. 

Section  sixteen  provides  that:  "  The  county  commis- 
sioners may  let  contracts  to  the  lowest  competent  bid- 
ders  for  the  improvement  of  8uch  roads  as  may  be  of 
general  necessity,  and  pay  for  the  same  by  orders  on  the 
county  treasury,  payable  out  of  the  county  road  fund; 
but  no  contract  shall  be  entered  into  for  a  greater  sum 
than  double  the  amount  of  money  on  hand  in  the  county 
road  fund;  and  every  bidder  before  entering  upon  any 
work  pursuant  to  contract,  shall  give  bond  to  the  county^ 
with  at  least  two  good  and  snfScient  sureties,  in  any  sum 
double  the  amount  of  the  contract;  which  bond  shall  be 
approved  by  the  county  commissioners,  conditioned  for 
the  faithful  execution  of  the  contract."  General  Stat-^ 
utes,  954. 

These  sections  are  part  of  the  same  act  and  are  to  be* 
construed  together  in  order  to  ascertain  the  intention  of 
the  legislature.  *^  In  the  exposition  of  a  statute  the  in-^ 
tention  of  the  legislature  may  be  discovered  from  differ- 
ent signs.  As  a  primary  rule  it  is  to  be  collected  from 
the  words;  when  the  words  are  not  explicit  it  is  to 
be  gather^  from  the  occasion  and  necessity  of  the 
law,  the  defect  in  the  former  law  and  the  designed  rem- 
edy being  the  causes  which  moved  the  legislature  to 
enact  it."     Potter's  Dwarris  on  Statutes,  184. 

Statutes  should  be  construed  according  to  the  natural 
16 
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and  obvioiiB  import  of  the  language,  without  resorting 
to  gnbtle  and  forced  construction  for  the  purpose  of  either 
limiting  or  extending  their  operation.  Waller  v.  JSar- 
ria,  20  Wend.,  661-2. 

Ambiguous  words  are  to  be  interpreted  by  comparing 
therewith  the  context  of  the  whole  statute,  and  by  con- 
sidering its  reason,  spirit,  and  cause.  StcUe  v.  Judge^ 
12  La.  Ann.,  777.  Sedgwick  on  Statutory  and  Consti- 
tutional Law,  225. 

Words  are  to  be  interpreted  with  reference  to  the  gene- 
ral object  and  scope  of  the  statute.  State  v.  Bvtton^  26 
Wis.,  109.  In  the  amendment  of  statutes  the  intention 
to  change  an  existing  law  should  clearly  appear.  Lee  v, 
Forman,  3  Mete.  (Ky.),  1 14. 

Statutes  having  similar  objects  are  to  be  construed 
alike.  Thus  the  same  principles  applied  in  the  construc- 
tion of  bankrupt  laws  are  to  govern  in  the  case  of  a  stat- 
ute to  prevent  frauds  by  incorporated  companies  having 
a  similar  objex^t  in  view,  namely,  an  equal  distribution 
of  assets  among  creditors.  People^ a  Barik  v.  Patersan 
Samngs  Bank^  2  Stockt.,  13. 

The  rule  is  well  settled  that  the  word  mani^  where  the 
statute  directs  the  doing  of  a  thing  for  the  sake  of  jus- 
tice or  the  public  good  is  the  same  as  %hall^  and  must  be 
so  construed.  Let  us  apply  these  principles  to  the  case 
at  bar.  What  was  the  occasion  and  necessity  of  the 
law?  Undoubtedly  the  object  was  to  protect  the  inter- 
ests of  the  public  by  opening  to  competition  all  contracts 
for  the  improvement  of  roads.  It  is  urged  with  great 
earnestness  that  at  the  most  this  competition  only  ap- 
plies to  such  portions  of  roads  as  require  grading,  and 
has  no  application  whatever  to  contracts  for  the  erection 
and  repair  of  bridges  and  culverts.  The  word  "road," 
as  a  generic  term,  includes  highway,  street,  and  lane. 
Public  roads  and  streets  are  for  the  use  of  the  public  at 
large,  although  ordinarily  the  public  acquire  only  the 
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nee,  the   fee  remaining  in  the  original  proprietor   or 
abutter. 

■ 

The  character  of  the  soil  of  this  state  and  the  general 
absence  of  obstructions  of  every  kind  from  its  surface 
are  matters  of  public  history.  Except  in  rare  instances 
but  little  expenditure  is  necessary  for  grading  in  opening 
new  roads.  Nearly  the  entire  amount  to  be  expended 
for  the  improvement  of  roads  is  required  for  bridges  and 
culverts.  Will  it  be  supposed  that  the  legislature  in- 
tended these  lesser  contracts  for  grading  to  be  let  to  the 
lowest  bidder,  while  contracts  for  the  erection  of  bridges 
and  culverts,  involving  almost  the  entire  expenditure  of 
money  at  the  disposal  of  the  county  commissioners  for 
road  purposes,  may  be  expended  as  the  commissioners 
see  fit }  I  think  not.  At  the  time  the  amendment  of 
section  fifteen  of  the  road  law  herein  referred  to  took 
effect,  the  statutes  provided  for  a  land  road  tax  not  to  ex- 
ceed $4.00  on  each  quarter  section  of  land,  one  third  of 
which  if  paid  in  money  was  placed  at  the  disposal  of 
the  county  commissioners.  This  tax  (now  repealed) 
might  have  been  paid  in  work  on  the  roads,  under  the 
direction  of  the  supervisor  of  the  proper  road  district, 
in  which  case  no  portion  of  the  tax  was  placed  at  the 
disposal  of  the  commissioners.  The  bridge  tax  provided 
for  in  section  fifteen  is  to  be  paid  in  cash,  and  is  to  be 
expended  exclusively  in  the  construction  and  repair  of 
permanent  bridges  and  culverts.  It  is  reasonable  to 
suppose  that  at  the  time  of  the  passage  of  this  amend* 
ment  the  road  taxes  paid  in  work  were  sufficient  to  se- 
cure the  necessary  grading  for  the  opening  and  repair  of 
new  roads,  no  additional  taxes  being  deemed  necessary 
at  that  time  for  that  purpose,  and  therefore  no  contracts 
for  grading  were  required  to  be  let. 

Prior  to  the  passage  of  the  amendment  to  section 
fifteen,  above  referred  to,  if  the  entire  amount  of  land 
road  tax  in  any  county  was  paid  in  work,  then  one- 
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third  of  said  road  taxes,  which,  if  paid  in  money, 
would  have  been  placed  at  the  disposal  of  the  conntj 
commiBsioners,  would  not  be  available  for  the  pur- 
pose of  erecting  permanent  bridges  and  culverts;  there- 
fore the  necessity  for  the  tax  for  bridge  purposes  to 
be  paid  in  cash.  Now  how  shall  this  money,  collected 
for  the  purpose  of  erecting  and  repairing  permanent 
bridges  and  culverts,  be  expended!  Section  sixteen  pro- 
vides that  the  commissioners  may  let  contracts  for  the 
improvement  of  roads  to  the  lowest  competent  bidder. 
Does  this  provision  apply  to  all  contracts  for  the  im- 
provement of  roads  of  whatever  character  t  We  think 
it  does. 

Public  bridges  are  portions  of  public  roads,  and 
there  being  no  restriction  in  the  statute,  all  contracts 
of  that  kind,  including  those  for  the  erection  and  repair  of 
permanent  bridges  and  culverts,  must  be  let  to  the  lowest 
responsible  bidder.  The  commissioners  have  authority,  on 
the  presentation  of  the  proper  petition,  to  take  the  neces- 
sary steps  to  locate  and  open  new  roads.  But  they  have 
no  authority,  either  personally  or  by  an  agent,  to  engage 
in  the  business  of  erecting  public  bridges  on  the  credit 
of  the  county.  The  law  defines  their  power  and  points 
out  the  mode  of  its  exercise,  and  that  mode  is  exclusive. 
They  have  no  authority  whatever  to  purchase  material 
and  employ  workmen  by  the  day  or  week  to  construct 
permanent  and  substantial  bridges  and  culverts. 

The  words  permanent  and  eubstcmHal  are  here  used  in  a 
descriptive  sense,  and  apply  only  to  such  structures  as  are 
of  a  permanent  and  substantial  character,  and  do  not  in- 
cltlde  merely  temporary  structures  or  ordinary  repairs. 
It  is  persistently  urged  that,  as  a  matter  of  economy, 
county  commissioners  can  erect  bridges  and  culverts  for 
a  sum  much  less  than  it  is  necessary  to  pay  contractors 
where  contracts  are  let  to  the  lowest  bidder.  The  propo- 
sition amounts  to  this,  that  county  commissioners  who 
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ordinarily  know  but  little  about  bridge  building,  can 
erect  such  structures  for  a  less  sum  than  those  who  un- 
derstand the  business — a  proposition  that  need  only  be 
stated  to  show  its  absurdity. 

The  principle  is  well  settled  in  this  court  that  county 
commissioners  can  only  exercise  such  powers  as  are 
especially  granted  or  are  incidentally  necessary  for  the  . 
pui-pose  of  carrying  into  effect  the  powers  granted.  And 
in  the  exercise  of  these  powers  they  must  follow  the 
mode  of  procedure  pointed  out  by  the  law.  K  they 
fail  to  do  so  a  court  of  equity  has  authority  to  grant 
an  injunction  to  restrain  them  from  proceeding  ille- 
gally under  a  claim  of  right.  And  the  court  haying 
obtained  jurisdiction  of  the  subject  matter  and  the  par- 
ties may  retain  the  cause  to  administer  complete  justice 
between  the  parties.  The  plaiBtiff  could  not  be  pre- 
sumed to  know  that  the  commissioners  were  about  to 
purchase  a  large  quantity  of  material  for  the  purpose  of 
erecting  bridges;  and  is  not  therefore  estopped  from  de- 
nying their  authority  to  purchase  such  material  on  the 
the  credit  of  the  county.  The  case  differs  in  many  re- 
spects from  the  case  of  Clark  v,  Da/yton^  ante  page  192, 
where  the  dourt  held  substantially  that  a  taxpayer  having, 
without  objection,  permitted  a  contractor  to  expend,  his 
money  and  labor  in  the  erection  of  a  public  bridge,  could 
not,  after  the  completion  of  the  same  and  its  acceptance 
by  the  county  commissioners,  maintain  an  action  to  re- 
strain the  collection  of  a  tax  to  pay  therefor. 

The  injuncti6n  will  be  dissolved  as  to  all  bridges 
erected  by  the  county  commissioners  prior  to  the  com- 
mencement of  this  suit,  and  as  to  all  other  matters 
prayed  for  in  said  petition  will  be  made  perpetual;  the 
costs  of  this  court  to  be  taxed  to  defendant. 


DiCOBEB  AOGOBDINGLT. 


Gantt,  J.,  concurs. 
Lake,  Ch.  J.,  dissented. 
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JL^I  Thb  State,  kx  bbl.  A.  &  N.  R  R,  v.  Countt  OoMiafr' 

8I0NBRB  OF  LaNOASTAB  OOVNTY. 

1.  Preoinot  Bonds:  The  limitation  in  section  two,  Art  XII,  of 
the  constitution,  prohibiting  counties,  except  on  a  two-thirds  vote, 
from  issuing  its  bonds  in  excess  of  ten  per  cent  of  the  valuation, 
does  not  prohibit  a  precinct  from  issuing  its  bonds  in  addition 
to  the  amount  which  may  be  issued  by  a  county. 

2.  — — :  Capitol  precinct^  at  an  election  held  on  the  sixteenth  day 
of  October,  1875,  voted  bonds  to  the  A.  <&  N.  R.  K  Co.,  to  aid  in 
an  extension  of  its  line.  The  bonds  were  to  be  placed  in  the 
hands  of  a  trustee  until  the  company  had  so  far  completed  its 
roa4  as  to  be  entitled  to  them.  The  company  immediately  made 
a  preliminary  survey  of  its  line,  and  the  same  was  completed 
prior  to  November  1, 1875.  Held,  That  the  right  of  the  company 
to  the  bonds  in  question  had  become  vested,  at  the  time  the  con- 
stitution of  1875  took  effect,  to  such  an  extent  that  the  compai^y 
could  require  the  bonds  \o  be  issued  as  provided  in  the  proposi- 
tion, and  placed  in  the  hands  of  the  trustee  to  await  the  final  ao- 
tion  of  the  company. 

This  was  an  application  for  a  mandamus  to, compel  the 
commissioners  of  Lancaster  conntj  to  issne  $20,000  in 
the  bonds  of  Capitol  precinct,  and  to  place  the  same  in 
the  hands  of  a  trustee  to  be  delivered  to  the  relator  upon 
compliance  with  the  terms  upon  which  the  bonds  were 
issued. 

S.  B.  Gal&y^  R.  E.  Knight  and  James  E.  PhUpoU^ 
for  the  relator. 

Br  awn  J  Engla/nd  (&  Brovm^  for  the  defendants. 

Maxwell,  J. 

•  0' 

On  the  sixteenth  of  October,  1875,  an  election  was 
held  in  Capitol  precinct,  Lancaster  county,  to  determine 
whether  the  precinct  would  issue  its  bonds  in  the  sum  of 
$20,000.00  to  the  A.  &  N.  R.  R.  Co.,  to  aid  in  an    ex- 
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tenBion  of  its  road.  A  majority  of  the  votes  cast  at  the 
election  were  in  favor  of  the  proposition,  and  the  county 
commissioners  of  said  county,  after  a  canvass  of  the 
same,  declared  the  proposition  carried.  By  the  terms  of 
the  proposition  the  bonds  were  to  be  issued  and  placed 
in  the  hands  of  a  trustee,  to  be  delivered  to  the  com- 
pany when  a  certain  portion  of  the  proposed  ex- 
tension was  completed.  The  company  immediately 
after  the  result  of  the  vote  was  declared  made  a  pre- 
liminary survey  of  the  proposed  line,  and  had  the 
same  completed  prior  to  the  first  day  of  November, 
1875.  It  is  conceded  that  Lancaster  county  has  issued 
nearly  the  entire  amount  of  bonds  authorized  by  statute. 
But  two  questions  are  presented  for  our  consideration: 

First.  Oan  a  precinct  issue  its  bonds  in  excess  of  the 
limitation  of  ten  per  cent  to  which  a  county  is. restricted} 

Second.  Had  the  company  by  its  acts  so  far  performed 
the  conditions  of  the  proposition  on  its  part  as  to  have 
a  vested  interest  in  the  bonds  in  question  at  the-time  the 
constitution  of  1875  took  effect? 

Section  two.  Art.  XII,  of  the  constitution  of  1875 
provides,  that  "  no  city,  county,  town,  precinct,  muni- 
cipality, or  other  subdivision  of  the  state,  shall  ever 
make  donations  to  any  railroad  or  other  work  of  inter- 
nal iraprorement  unless  a  proposition  to  do  so  shall  have 
been  first  submitted  to  the  qualified  voters  thereof  at  an 
election  by  authority  of  law;  Provided^  that  such  dona- 
tions of  a  county,  with  the  donations  of  such  subdivis- 
ions in  the  aggregate,  shall  not  exceed  ten  per  cent  of 
the  assessed  valuation  of  such  county,''  etc. 

Whatever  the  effect  of  the  restriction  upon  a  county, 
it  is  clear  that  it  does  not  restrict  the  subdivisions 
named  from  issuing  their  bonds  in  the  excess  of  the 
limit  fixed  for  the  county.  The  commissioners  therefore 
have  authority  to  issue  the  bonds  of  the  precinct  for  the 
desired  improvement,  if  the  relator,  on  a  full  compliance 
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with  the  terms  of  the  proposition,  is  entitled  to  receive 
the  same. 

The  company  having  accepted  the  conditions  of  the 
proposition,  and  having  commenced  work  on  the  pro- 
posed extension  on  the  faith  of  the  bonds  before  the 
oonstitntion  of  1875  took  effect,  their  right  to  the  bonds 
in  question  had  become  vested  to  such  an  extent  at 
that  time,  that  if  they  complete  the  proposed  exten- 
sion within  the  time,  and  in  conformity  to  the  con- 
ditions of  the  proposition,  they  will  be  entitled  to 
the  bonds.  Such  being  the  case  the  company  has  a 
right  to  insist  that  the  bonds  shall  be  placed  in  the 
hands  of  a  trustee  to  be  delivered  to  them  in  case  of  full 
performance.  But  in  case  of  the  failure  of  the  com- 
pany to  perform  the  conditions  of  the  proposition  the 
bonds  to  bp  surrendered  to  the  county  commissioners. 


Judgment  AOOOBDiNaLT. 
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Dakisl  B.  Williams,  tlaiktiff  dt  bbrob,  v.  Isaiah  D. 

Evans,  dbfbndaht  in  bbbob. 


1. 


BEPLT.  A  reply  moBt  be  made  to  all  the  material 
allegatioiis  of  new  matter  contained  in  an  answer,  or  they  will  be 
taken  as  true. 


8. 


59    1021 


:  . .  EviDENOB.  When  new  matter'set  up  in  an  an- 
swer is  denied  by  the  reply,  the  burden  of  proof  is  on  the  party 
alleging  the  same  as  a  defense. 

8.  Chattel  Mortgage:  A  mortgage  of  goods  and  chattels  with 
possession  and  potMr  of  sals  in  the  mortgagor,  is  void  against 
the  creditors  of  such  mortgagor. 

4» :    If  the  instrument  on  its  face  is  one  the  law  will  not 

sanction  as  against  creditors,  it  is  the  duty  of  the  court  to  pro- 
noiinoe  it  fraudulent  as  to  them. 
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WUliamB  y.  Evans. 
6.  :     WHBN   FBATTDULBirr  nn^EKT  ▲  QUESTIOir  FOB  THE  JURY. 

Where  an  inBtrument  is  not  void  upon  its  face  the  question  of 
fraudulent  intent  is  a  question  of  fact  which  should  be  submitted 
to  the  jury. 

Ebbob  from  the  district  court  of  Kearney  county. 
Tried  before  Gaslin,  J.  The  facts  are  sufficiently  stated 
in  the  opinion. 

Hamer  <b  Gownsr^  for  plaintiff  in  error. 

Ko  brief  on  file. 

MaXW|£LL,  J. 

This  is  an  action  of  replevin.  The  defendant  in  his 
answer  denies  the  special  ownership  of  the  property  in 
question  in  the  plaintiff,  or  that  he  is  entitled  to  the 
possession  thereof,  or  that  the  defendant  wrongfully  re- 
tains possession  of  the  same.  The  defendant  further 
alleges  that  the  plaintiff  claims  title  under  a  chattel 
mortgage  made  by  one  Brown  on  the  fourth  day  of 
August,  1873,  and  that  said  mortgage  is  void.  The 
defendant  farther  alleges  that  on  the  first  day  of  Sep- 
tember, 1873,  proceedings  in  bankruptcy  were  com- 
menced against  said  Brown  in  th^  United  States  district 
court,  and  that  the  court  thereupon  issued  a  warrant  di- 
rected to  the  United  States  marshal  as  messenger,  re- 
quiring him  to  take  possession  of  all  the  estate,  real  and 
personal,  of  said  Brown,  and  that  on  the  second  day  of 
September,  1873,  said  marshal  did  take  possession  of  said 
estate  of  said  Brown,  and  on  the  tenth  day  of  September, 
1873,  the  defendant  was  duly  appointed  assignee  of 
Brown's  estate,  and  as  such  took  possession  of  said  goods 
and  chattels,  and  held  the  same  as  such  assignee.  The 
plaintiff  in  his  repljii  admits  that  the  defendant  is  the 
assignee  of  the  estate  of  D.  J.  Brown,  but  denies  spe- 
cifically that  Brown  was  adjudged  a  bankrupt  on  the 
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second  day  6f  September,  1873,  or  that  the  United  States 
district  coart  issued  a  warrant  in  bankruptcy  to  the 
marshal  as  messenger,  and  alleged  that  the  mortgage  of 
August  4, 1878,  executed  and  delivered  by  Brown  to  the 
plaintiff,  was  executed  and  delivered  in  lieu  of  one  exe- 
cuted on  the  sixteenth  day  of  June,  1873,  by  said  Brown 
to  the  plaintiff.  By  a  written  stipulation  of  the  parties 
it  was  agreed  that  the  allegations  of  the  plaintiff's  re- 
ply "  as  to  the  execution  of  the  notes  and  mortgage  are 
true."  The  defendant  moved  for  judgment  on  the  plead- 
ings and  on  the  written  stipulation  above  referred  to, 
which  motion  was  sustained  by  the  court,  and  judgment 
rendered  in  favor  of  the  defendant,  to  reverse  which  the 
cause  is  brought  into  this  court  by  petition  in  error. 

Section  one  hundred  and  thirty-four  of  the  oode  of 
civil  procedure  provides  that:  ^^ Every  material  alle- 
gation of  the  petition  not  controverted  by  the  answer,^ 
and  every  material  allegation  of  new  matter  in  the  an- 
swer not  controverted  by  the  reply,  shall,  for  the  {Purposes 
of  the  action,  be  taken  as  true,  but  the  allegation  of  new 
matter  in  the  answer,  or  of  new  matter  in  the  reply  shall 
be  deemed  to  be  controverted  by  the  adverse  party  as 
upon  a  direct  denial  or  avoidance.  Allegations  of  value 
or  of  amount  of  damage,  shall  not  be  considered  as  true 
by  failure  to  controvert  them." 

This  court  in  construing  this  section  in  Dillon  v. 
Rvsaell  amd  Holmes^  5  Neb.,  488,  say:  ^^  Under  the  rules 
of  pleading,  as  they  stood  prior  to  the  code  amendments 
of  February  26,  1873,  no  reply  was  necessary  to  an  an- 
swer, except  to  allegations  constituting  a  counter  daim 
or  set-off.  McQann  v.  MoLen/ian,  2  Keb.,  286.  By 
these  amendments,  however,  a  reply  must  be  made  to 
all  the  material  allegations  of  new  matter  contained  in 
the  answer,  or  they  will  be  taken  a%  admitted." 

The  answer  of  the  defendant  denies  the  plaintiff's  in- 
terest in  the  property,  alleges  that  proceedings  in  bank- 
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mptcj  were  had  against  Brown,  and  that  the  defendant 
holds  the  property  as  assignee,  and  also  sets  np  the  mort- 
gage of  Angast  4,  1873.  The  plaintiff  denies  in  his 
reply  that  proceedings  in  bankruptcy  have  been  com- 
menced against  Brown,  and  by  stipulation  it  is  admitted 
that  the  allegations  of  the  reply  as  to  the  chattel  mort- 
gage are  true.  This  being  admitted,  and  thefe  being  no 
proof  that  proceedings  in  bankruptcy  had  been  commenc- 
ed against  Brown,  and  that  the  property  is  held  by  the 
assignee  under  such  proceedings,  the  defendant,  so  far  as 
appeals  from  the  issue,  has  no  interest  whatever  in  the 
property  in  question. 

Where  new  matter  set  up  in  the  answer  is  denied  by 
the  reply,  the  burden  of  proof  is  on  the  party  alleging 
the  same  as  a  defense. 

Biut  it  is  claimed  that  the  chattel  mortgage  is  void 
upon  its  face.  In  Tallon  v.  Ellison^  3  Keb.,  76,  this 
court  held  that  a  mortgage  of  goods  and  chattels,  with 
possession  and  power  of  sale  in  the  mortgagor,  was  void 
as  against  his  creditors.  Such  a  mortgage  is  void  upon 
its  face;  but  this  mortgage  contains  no  power  of  sale.  It 
provides  that  the  mortgagor  may  retain  the  use;  but  this 
cannot  be  tortured  into  a  power  of  sale.  The  rule  in  such 
case  is,  that  if  the  instrument  on  its  face  is  one  the  law 
will  not  sanction  as  against  creditors  it  is  the  duty 
of  the  court  to  pronounce  it  fraudulent  as  to  them,  but 
the  court  cannot  look  at  matter  dehors^  the^  record  for 
that  purpose.    Morvteith  v.  BaXy  4  Neb.,  171. 

In  cases  where  an  instrument  not  fraudulent  on  its  face 
is  claimed  to  be  fraudulent  as  to  creditors,  the  question 
of  fraudulent  intent  is  a  question  of  fact  which  must  be 
submitted  to  the  jury. 

I  The  judgment  of  the  district  court  is  reversed,  and 
the  cause  remanded  for  further  proceedings. 

KeVEBSED  Ain)  BEMANDED. 
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Thomas  H.  Pebeins  and  Jakes  D.  Habfobd,  PLAiimFr 

IN  XBBOB,  y.  £dWIN  F.  LoUGSB,  DSFBNDABT  IK  BBBOB. 

1*  Fraud :  Fraad  cannot  be  predicated  on  a  promise  not  performed. 
To  be  available  there  most  be  a  false  assertion  in  regard  to  some 
eoDiiting  matter  by  which  a  party  is  indnced  to  part  with  his 
money  or  property. 


9. :  SESCIB8I0N  OF  ooRTRAcr.  In  morals  the  failure  to  per- 
form a  promise  may  be  without  excuse  or  Justification;  but  in 
law  false  representations  to  authorize  the  rescission  of  a  contract 
must  be  made  in  regard  to  exiiting  facts. 

.   Ebbob  from  the  district  court  for  Buffalo  county.  The 
facts  are  sufficiently  stated  in  the  opinion. 

Cfraf  db  Switzer  and  S.  0.  CaJMns^  for  plaintiff  in 
error. 

The  facts  stated  in  defendant's  answer  do  not  consti- 
tute a  defense.  1.  False  representations  to  constitute 
fraud  must  be  made  concerning  an  existing  fact  2. 
False  representations  promissory  in  their  nature  are  not 
sufficient  to  found  an  action  for  fraud.  8.  The  ftdse 
statement  of  an  opinion  is  insufficient,  and  the  expression 
of  intention  to  act  in  future  is  neither  more  nor  less 
than  an  opinion.  Lang  v.  Woodirujm^  58  Me.,  49. 
Hazwrd  v.  Irwin^  18  Pick.,  96.  Pedrick  v.  Porter^  6 
Allen,  824.  Hemmer  v.  Cooper^  8  Allen,  884.  Ba/n- 
ney  v.  Tne  People,  22  N.  T.,  418,  Qlaoken  v.  Com- 
mon/aedUh,  8  Met.  (Ky.),  282.  Stat&v.  Magee,  11  Ind., 
164.  I'isher  v.  New.  Yorh^  18  Wend.,  608.  Com,  v. 
Brennerman,  1  Rawle,  814.  Cfrove  v.  HodgeSy  66 
Penn.  State,  604.  Somer  v.  Riohcvtd^,  46  Vt.,  170. 
Hutchinson  v.  Brawny  Clark's  Oh.,  408.  4.  The  an- 
swer admits  payment  long  after  the  discovery  of  the 
alleged  fraud,  and  such  payment  is  an  affirmance  of  the 
contract    Hcmmiond  v.  Pemiaoky  6 1  N.  T.,  146.    Mas- 
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son  V.  Bovety  1  Denio.,  69.      Woodruff  v.  Oam^y  89 
Ind.,  246.    1  Wash,  on  Real  Prop.,  802. 

Hamer  &  Cormery  for  defendant  in  error,  reviewed  the 
cases  cited  by  plaintiff  in  error  at  length,  quoting  from 
the  opinions  to  show  that  none  of  them  were  in  point  in 
the  case  at  bar,  and  cited  cont/ran  Wilcox  v.  Iowa  Uni- 
verdtyy  82  Iowa,  867.  1  Story  Eq.  Jur.,  Sec.  198. 
Smith  V.  RicAardSy  18  Pet,  26.  Shaeffer  v.  Sleade,  7 
Blackf.,  178.  ChtUng  v.  ^ewelly  9  Jnd.,  577,  and  cases 
there  dted. 

The  question  was  fairly  submitted  to  the  jury  as  to 
whether  the  plaintiffs  at  the  time  the  contract  was  made 
intended  the  fraud,  and  the  jury  found  in  the  affirmative. 
It  is  preposterous  to  suppose  that  they  were  not  at  lib- 
erty to  do  this  from  the  testimony.  What  witness  could 
be  expected  to  swear  that  he  knew  of  his  own  knowledge 
that  plaintiffs  intended  fraud!  Witnesses  can  only  be 
produced  in  any  case  who  will  swear  to  the  acta  of  other 
men,  not  their  vtitenMons.  The  question  of  intention  is 
to  be  inferred  from  the  parties'  acts,  and  this  question 
was  exclusively  for  the  jury.  They  have  passed  upon 
it,  and  found  that  fraud  was  intended,  and  this  court  is 
asked  to  invade  their  province  and  to  find  the  iacts  dif- 
ferently. If  there  is  any  testimony  going  to  show  fittud 
it  is  sufficient.  The  question  is  not  whether  this  court, 
had  it  tried  the  cause,  might  have  found  differently. 
Haigkt  v.  Hayty  19  N.  Y.,  466.  Erwvth  v.  VoorheeSy  26 
Barb.,  127.  This  court  is  asked  to  legalize  an  admitted 
fraud.  Plaintiffs  admit  that  the  act  complained  of  was 
a  fraud  in  morals,  but  not  in  law.  At  least  they  ask 
that  the  act  be  now  legalized  if  it  has  not  been  hereto- 
fore. The  fact  that  the  fraudulent  representations  were 
made  in  regard  to  improvements  to  be  put  upon  other 
lots^  and  so  were  made  in  reference  to  a  matter  extrinsic 
to  the  subject  of  the  contract,  can  make  no  difference. 
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The  true  questions  are,  were  the  representations  made, 
were  they  false,  were  they  relied  upon,  and  were  they 
material  ?  Smith  v.  Uauntryraan^  30  !N.  Y.,  655.  Med- 
hiry  V.  Watsorij  6  Met.,  246.  Hill  v.  Bush^  19  Ark., 
522. 

Maxwell,  J. 

The  plaintiff  on  the  twenty-eighth  day  of  February, 
1873,  sold  to  the  defendant  lot  twenty  in  Perkins  and 
Harford's  second  addition  to  the  town  of  Kearney  Junc- 
tion, for  the  sum  of  $300;  $100  of  which  sum  was  paid 
at  the  time  of  entering  into  said  contract  for  the  sale  of 
said  lot;  $100  with  interest  was  to  be  paid  in  one  year 
from  that  date,  and  $100  with  interest  to  be  paid  in  two 
years  from  date.  The  defendant  afterwards  paid  thereon 
the  sum  of  $25.  This  is  an  action  for  the  unpaid  purchase 
money.  The  defendant  answered :  ^^  That  immediately 
prior  to  the  execution  and  delivery  of  the  said  contract 
the  said  plaintiffs,  to  induce  the  said  defendant  to  pur- 
chase said  lot,  did  then  falsely  and  fraudulently,  and  with 
the  intent  to  cheat  and  defraud  the  defendant,  represent 
to  him  that  said  lot  was  of  great  value,  to- wit,  of  the  value 
of  $300,  by  reason  of  being  sitiiate  in  the  immediate 
vicinity,  to-wit,  within  eighty  feet  of  the  south-east 'cor- 
ner of  lots  eleven,  twelve,  thirteen  and  fourteen,  upon 
which  lots  the  said  plaintiffs  falsely  and  fraudulently 
represented  to  defendant  that  they  were  about  to  erect  a 
large  brick  hotel  of  the  value  of  several  thousand  dol- 
lars. That  plaintiffs,  for  the  purpose  of  inducing  the  de- 
fendant to  purchase  said  lot  at  a  price  far  exceeding  its 
true  value,  and  for  the  purpose  ot  cheating  and  defraud- 
ing defendant  out  of  the  difference  between  the  true 
value  of  said  lot  and  the  price  mentioned  in  said  con- 
tract, to-wit:  out  of  the  sum  of  $270,  did  then  fa^ely 
and  fraudulently  state  to  the  said  defendant,  well  know- 
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ing  the  same  to  be  false  at  the  tiihe  of  said  statement, 
and  having  no  intention  to  carry  out  the  promise  then 
made,  stated  that  in  a  few  days  they  would  commence  the 
erection  of  said  hotel,"  etc. 

The  cause  was  tried  to  a  jury  who  found  in  favor  of 
the  defendant.  A  motion  for  a  new  trial  was  overruled 
and  judgment  rendered  on  the  verdict.  The  cause  is 
brought  into  this  court  by  petition  in  error. 

It  appears  from  the  testimony  that  the  defendant  went 
upon  and  examined  the  lot  in  controversy  before  pur- 
chasing. The  only  question  therefore  to  be.  considered 
is  the  sufficiency  of  the  answer. 

Oan  fraud  be  predicated  on  a  promise  not  performed 
for  the  purpose  of  avoiding  a  written  instrument  or  a 
bargain  of  any  kind  ?  I  think  not.  To  be  available 
there  must  be  a  false  assertion  as  to  some  esxAsting  matter 
by  which  the  victim  is  induced  to  part  with  his  money 
or  property.  If  it  is  said  that  there  was  no  intention  on 
the  part  of  the  plaintiffs  to  perform  on  their  part  by 
the  erection  of  the  hotel,  and  that  the  defendant  was  in- 
duced to  purchase  the  lot  in  question  by  the  promise  of 
the  plaintiffs  to  erect  a  hotel,  it  may  be  answered  that 
the  defendant  was  content  to  take  the  plaintiff's  promise, 
and  fraud  cannot  be  based  on  a  failure  to  perform  the 
same.  In  morals  the  failure  to  perform  such  a  promise 
may  be  without  excuse  or  justification,  but  in  law  false* 
representations  to  authorize  a  rescission  must  be  made  in 
regard  to  eadsting  facts,  Ramwy  v.  People^  22  N.  Y., 
417.  State  v.  Magee^  11  Ind.,  154.  Ex  parte  FisJver^  18 
Wend.,  608.  Long  v.  Woodmanj  68  Me.,  49.  Cfroves 
V.  Hedges^  58  Penn  State,  504.  The  answer  therefore , 
does  not  state  facts  sufficient  to  constitute  a  defense. 

The  judgment  is  reversed,  and  the  cause  remanded 
for  a  new  triaL 

BeVEBSSD  and  BEMAin>ED. 
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John  Black,  plaintiff  in  bbbob,  v.  William  Wihteb- 

8TEIN,    defendant  IN  EBSOB. 

1.  Praotioe:  bzoeption  to  chabob  to  jdbt.  In  order  to  obtain 
a  review  in  this  court  of  instructionB  given  to  a  Jury  in  the  court 
below,  in  civil  cases  especially,  it  is  necessary  that  they  be  except- 
ed to  at  the  time  when  given.  And  the  rule  is  the  same  when  a 
proper  instruction  tendered  by  a  party  is  rejected  by  the  court 

2.     :     TO  FINAL  JUDGMENT  BXCBPTION  NOT  NBCEaSABY.     It  is 


not  necessary  that  exception  be  taken  .to  a  final  Judgment  to 
entitle  a  party  to  have  it  reviewed. 

3.  Beplevin:  jttdoment  fob  damages.  The  Judgment  for  dam- 
ages in  favor  of  the  defendant  in  an  action  of  replevin  must  con. 
form  in  amount  to  the  finding  of  the  Jury,  and  when  the  verdict 
is  silent  on  this  point  Judgment  cannot  be  rendered  for  any 
amount  whatever. 

4. :    While  the  value  of  property  replevied  is,  in  some  cases, 


the  Just  measure  of  damages  to  which  a  party  is  entitled,  still  a 
formal  assessment  of  damages  should  never  be  omitted  when 
proper  to  be  allowed. 

5.  :  KBASUBB  OF  DAMAGES:  Where  the  defendant  in  re- 
plevin lawftilly  held  the  property  by  virtue  of  a  levy  for  the 
satisfaction  of  taxes  which  he  was  required  to  collect,  the  measure 
of  damages,  within  the  value  of  the  property,  was  the  amount 
of  the  taxes  and  legal  costs  and  charges  in  making  the  collection. 

Ebbob  from  the  district  court  for  Oass  county.    The 
•  facts  appear  in  the  opinion. 

Cobij  Ma/rquett  <&  MoorSj  for  plaintiff  in  error. 

Ohapmcm  <&  Spragney  for  defendant  in  error. 

Laejs,  Ch.  J. 

Although  the  instructions  given  to  the  jury  by  the 
court  upon  its  own  motion  were  in  some  respects  clearly 
erroneous,  and  probably  led  to  the  return  of  an  insufSici- 
ent  verdict,  yet  as  no  exception  was  taken  at  the  time 
they  will  not  now  be  considered. 
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In  civil  actions  especially,  in  order  to  obtain  a  re« 
view  in  this  court  of  instructions  given  to  a  jury  upon 
the  trial  in  the  court  below,  it  is  absolutely  necessary 
that  they  be  excepted  to  when  given.  And  the  rule  is 
the  same  when  a  proper  instruction  is  tendered  by  a 
party  and  erroneously  rejected  by  the  court.  The  only 
one  of  tlie  alleged  errors  which  we  can  notice,  therefore, 
is  that  which  relates  to  the  final  judgment  rendered  up- 
on the  verdict  of  the  jury.  As  to  this  no  exception  is 
necessary  to  entitle  a  party  to  a  review.  Conmieroidl 
Bank  of  CinGimiati  v.  JBuckingham,  12  Ohio  State,  402. 

The  action  in  the  court  below  was  in  replevin,  and  was 
brought  for  the  recovery  of  the  possession  of  a  horse  of 
which  the  plaintiff  claimed  to  be  the  owner.  Upon  is- 
sue joined,  the  property  having  been  delivered  to  the 
plaintiff,  the  jury  simply  found  "  the  right  of  poaseaaum'^ 
in  the  defendant,  and  thereupon  assessed  ^'  the  value  of 
the  property  at  one  hundred  and  ninety  dollars."  There 
was  an  entire  omission  to  assess  any  ^^ damages^^  what- 
ever in  favor  of  the  defendant,  and  yet  the  court  pro- 
ceeded to  render  judgment  in  his  favor  for  one  hundred 
and  thirty-five  dollars,  a  remititv/r  having  been  entered 
upon  the  valuation  by  the  jury  of  all  over  that  amount. 

Section  one  hundred  and  ninety-one  of  the  code  of 
civil  procedure  requires  that,  '^  in  all  cases,  when  the 
property  has  been  delivered  to  the  plaintiff,  where  the 
jury  shall  find  upon  issue  joined  for  the  defendant,  they 
shall  also  find  whether  the  defendant  had  the  right  of 
property,  or  the  right  of  possession  only,  at  the  com- 
mencement of  the  suit;  and  if  they  find  either  in  his 
favor,  they  shall  assess  such  damages  as  they  think  right 
and  proper,  for  which,  with  costs  of  suit,  the  court  shall 
render  judgment  for  the  defendant." 

It  is  apparent  from  this,  that  the  damages  adjudged 
in  favor  of  the  defendant  must  conform  in  amount  pre- 
cisely to  the  finding  of  the  jury,  and  when  the  verdict 
17 
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is  silent  on  this  sabject  there  is  no  aathority  for  the 
court  to  render  judgment  for  any  amount  whatever. 

It  is  quite  probable  that  the  court  regarded  the  valu€i- 
tion  of  the  property  as  equivalent  to  an  assessment  of 
damages,  and  so  treated  it.  But  this  was  a  mistake. 
The  valuation  of  property  is  one  thing,  and  the  assess- 
ment of  damages  quite  another.  It  is  true  that  in  some 
cases,  but  by  no  means  in  all,  the  value  of  property  re. 
plevied  is  the  just  measure  of  damages  to  which  a  party 
is  entitled,  but  still  they  should  never  be  co^^founded 
either  in  the  instructions  given  to  the  jury  or  in  the  ver- 
dict rendered.  If  the  jury  had  found  the  right  of  pro- 
perty, as  well  as  the  right  of  possession,  in  the  defen- 
dant, then  the  true  measure  of  damages  would  have  been 
its  fair  market  value.  But  on  the  question  of  owner- 
ship the  jury  found  against  the  defendant,  and  for  aught 
that  appears  they  found  him  entitled  to  the  mere  naked 
possession  of  the  horse,  which  would  only  have  entitled 
him  to  nominal  damages.  If,  however,  as  there  is  some 
testimony  to  show,  the  defendant  had  levied  upon  the 
horse,  and  had  him  legally  in  his  possession  for  the  satis- 
faction of  taxes  which  he  was  required  by  law  to  collect, 
then  the  true  measure  of  his  damages,  within  the  value 
of  the  horse,  was  the  amount  of  the  taxes,  and  legal 
costs  and  charges  in  making  the  collection. 

For  the  reason,  therefore,  that  the  judgment  was  not 
warranted  by  the  verdict  of  the  jury  it  must  be  reversed 
and  a  new  trial  awarded. 

Reversed  and  Remanded. 
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M.  M.  .TTavt.ttTj  tbkastjbbb  ov  Otoe  oounty,  PLAiirnFF  nr 
sBBOBy  y.  Thomas  0.  Mbadyillb,  dsfendaitt  is  esbob. 


Powers  of  County  Commissioners:  Connly  commiBsioi^ 
ers  possess  no  powers  except  sach  as  are  expressly  grsjited,  or 
are  incidentally  necessary  to  carry  such  powers  into  effect 

County  Bonds:  Counties  liaveno  authority  at  common  law 
to  issue  bonds.  They  are  qttan  corporations,  mere  governing 
agencies,  charged  with  certain  objects  of  necessary  local  admiBp 
istration. 


2. 


3. 


:    The  power  to  issue  commercial  paper  must  be  conferred 

by  statute.  And  such  power  must  be  exercised  in  the  maimer 
prescribed ;  but  if  the  authority  to  issue  the  bonds  existed  at  the 
time  of  their  issuance,  a  mere  irregularity  in  its  exercise  will 
not  invalidate  the  bonds. 


5. 


— — :  SUBMISSION  TO  A  VOTE  OF  THE  PEOPLE.  Where  the 
question  of  issuing  bonds  to  any  railroad  company  was  submit- 
ted  to  the  people  of  a  county,  but  without  accompanying  the 
same  by  a  proposition  to  levy  a  tax  to  meet  the  liability  incurred; 
ffM^  that  bonds  issued  in  pursuance  of  such  vote  were  void. 

Where  a  vote  of  the  people  of  a  county  au- 


thorized the  county  commissioners  to  8ub»eribB  for  stock  in  a 
railroad  company.  Heldy  that  such  authority  did  not  empower  the 
commissioners  to  donate  the  bonds  of  the  county  to  a  railroad 
company. 

Ebbos  from  the  district  court  of  Otoe  counly.  The 
cause  was  tried  in  that  court  in  1873,  before  Mason,  Oh. 
J.,  and  a  decree,  enjoining  the  collection  of  a  tax  levied 
on  the  property  of  Meadville  for  the  payment  of  certain 
bonds,  entered.  It  was  brought  here  by  the  treasurer  of 
the  county  upon  petition  in  error.  Gantt,  J.,  having 
been  of  counsel  below,  did  not  sit  in  the  case. 

jE.  F.  Warren^  for  plaintiff  in  error. 

Q.  B.  Scofieldy  for  defendant  in  error,  argued  the 
cause,  upon  a  brief  prepared  by  Judge  Gantt,  before  his 
election  as  a  judge  of  the  supreme  court 
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I.  Under  the  constitution  of  our  state  among  the 
powers  delegated  are  those  of  levying  taxes  to  defray 
the  expenses  of  the  government — and  this  includes  all 
departments  of  the  government,  whether  state  or  muni- 
cipal; providing  for  the  organizing  and  disciplining  the 
militia,  regulating  the  jurisdiction  of  the  courts,  and  for 
the  protection  of  the  citizen  in  his  life,  liberty,  reputa- 
tion and  property.  And  to  secure  these  objects  and 
carry  into  effect  and  maintain  the  essential  police  affairs 
and  regulations  of  the  government,  taxation  is  not  only 
a  delegated  power,  but  it  is  an  element  of  sovereignty. 
This  is  ordinary  taxation  which  the  citizen  pays  in  re- 
turn for  the  protection  secured  and  guaranteed  to  him 
by  law;  but  extraordinary  taxation  is  a  materially  dif- 
ferent thing,  and  the  power  to  levy  such  tax  under  the 
constitution  which  reserves  to  the  people  ^^all  powers 
not  herein  ddegated^^^  cannot  be  exercised  unless  express- 
ly granted. 

Is  such  extraordinary  power  granted?  We  find  it  is 
authorized  to  repel  invasion,  suppress  insurrection,  or  to 
defend  the  state  in  time  of  war,  and  to  defray  extraordi- 
nary expenses  the  state  may  contract,  not  exceeding  in 
the  aggregate  fifty  thousand  dollars. 

Under  the  well  settled  principles  of  law,  in  support  of 
which  I  need  not  cite  authority,  these  express  enume- 
rated grants  of  extraordinary  powers,  for  the  execution 
of  which  taxation  is  an  essential  attribute,  exclude  the 
idea  of  the  exercise  of  any  other  such  powers,  and  they 
must  be  taken  as  a  significant  fact  that  no  other  such  extra- 
ordinary taxation  was  granted  or  intended  to  be  granted. 
And  nowhere  in  the  constitution  is  found  the  grant  of 
power  authorizing  the  legislature  to  provide  by  law  for 
a  county  to  loan  its  credit,  to  make  donation  of  the  pro- 
perty of  a  citizen,  or  levy  any  tax  for  such  extraordinary 
purpose.  Hence,  I  submit  that  there  being  no  such  del- 
egated power,  it  essentially  follows  that. all  legislative 
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acts  authorizing  snch  tax  mast  be  without  authority  and 
void.  If  such  law  can  be  upheld  as  a  rightful  exercise 
of  legislative  power,  then  indeed  the  reserved  rights  of 
the  citizen,  as  well  as  the  guarantees  of  the  constitution 
are  all  a  myth.    May  v.  Cmdnnatij  1  Ohio  State,  273- 

II.  The  bonds  issued  and  the  tax  sought  to  be  taken 
in  the  case  at  bar,  are  without  compensation — a  pure  glji 
or  donation.  Oan  private  property  be  taken  without 
compensation  for  public  use?  Oan  it  be  taken  from  one 
citizen  without  his  consent  and  donated  to  another,  or 
to  any  public  use?  I  think  that  every  fundamental 
principle  of  justice  forbids  such  taking  of  property,  and 
that  the  functions  of  government,  as  applied  in  every 
age  of  civil  government,  are  directly  opposed  to  such  sys- 
tem of  legal  robbery. 

In  an  historical  examination  of  the  functions  of  gov- 
ernment we  find  in  the ,  philosophy  of  government  the 
first  fundamental  natural  right  is  the  right  of  life  which 
commences  before  we  are  born,  and  that  it  is  protected 
both  by  the  natural  and  civil  law;  the  second  natural 
right  is  to  hold  and  enjoy  the  fruits  of  our  bodily  and 
mental  labor,  and  this  natural  right  to  own  the  fruits  of 
our  labor  includes  all  the  honest  acquisitions  of  proper- 
ty. It  has  been  truly  said  by  most  profound  jurists,  that 
what  a  man  obtains  by  the  exertion  of  his  own  mind,  or 
his  own  hand,  or  both  combined,  should  be  his  own/  and 
this  historical  examination  discovers  to  us  that  man  in 
the  rudest  state  of  nature  was  not  without  some  notion 
of  exclusive  property.  It  seems  to  me  that  this  natural 
right  of  property  was  not  only  inherent,  but  was  de- 
manded by  all  the  circumstances  surrounding  the  enjoy- 
.  ment  and  protection  of  life,  for  without  it  no  man  could 
have  claimed  as  his  own  the  fruits  of  his  labor.  The 
fruit  plucked  by  him  from  the  tree  might  have  been 
snatched  from  him  ere  he  had  tasted  it,  and  the  bed  he 
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had  prepared  to  rest  upon  might  have  been  taken  from 
him  ere  he  had  laid  his  body  upon  it.  Hence,  the  in- 
evitable wants  and  common  necessities  of  man  in  all 
ages  demanded  the  enjoyment  and  protection  of  this 
natnral  right.  2  Kent  Commentaries,  318.  Sweet  v. 
HurWurti  51  Barb.,  318.  And  we  find  in  onr  own  con- 
stitution not  only  a  recognition  but  also  the  positive 
declaration  of  these  inherent  rights  of  property,  etc., 
and  also  of  the  necessity  of  an  essential  adherence  to 
justice  and  the  frequent  recurrence  to  fundamental  prin- 
ciples. These  rules  of  government  are  only  declaratory 
of  the  natural  rights  which  have  always  existed  as  fun- 
damental principles  of  law,  and  to  the  maintenance  of 
which  we  find  the  functions  of  government  have  always 
been  appUed.  These  rules  of  the  social  union  of  man- 
kind I  think  are  not  only  sustained  by  an  historical  ex- 
amination of  the  proper  functions  of  government  but 
are  also  supported  by  reason  and  the  soundest  philosophi- 
cal principles. 

But  it  is  said  that  the  right  of  eminent  domain  con- 
travenes this  natural  right  of  property.  It  will  not  be 
doubted  that  in  all  well  organized  and  established  gov- 
ernments, from  the  earliest  period  of  civil  government, 
by  reason  of  the  necessities  of  mankind  this  right  of 
eminent  domain  existed.  No  one  will  controvert  the 
fact  that  the  establishment  of  civil  government  and  the 
progress  to  higher  civilization  required  some  modifica- 
tion in  the  use  and  enjoyment  of  property  under  this 
natural  right.  It  became  essential  to  the  well-being  of 
the  social  compact  that  property  should  not  be  used  to 
the  injury  of  others;  that  good  order  in  the  community 
demanded  police  regulations  and  the  enforcement  of  mu- 
nicipal law,  and  therefore  it  became  just  and  equitable 
that  all  members  of  the  community  should  aid  in  the 
maintenance  and  execution  of  the  rules  of  society — and 
hence  it  is  not  difficult  to  discover  the  origin  of  the 
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power  of  taxation  for  the  support  of  government  But 
I  presume  a  fair  interpretation  of  the  history  of  gov- 
ernment shows  that,  until  within  a  recent  period,  this 
power  was  only  exerted  for  the  general  benefit  of  the 
whole  state,  and  only  as  far  as  was  necessary  in  the  gen- 
eral police  regulations  of  the  government  for  the  protec- 
tion and  common  advatitage  of  all  persons  in  their  so- 
cial, commercial,  agricultural  and  political  relations. 
And  in  applying  the  functions  of  government  to  these 
objects,  it  is  assumed  that  the  tenure  of  property  is  de- 
rived from  the  governing  power.  But  from  the  best 
historical  light  on  this  subject,  it  seems  evident  that  this 
tenure  was  originally  derived  from  occupancy  or  univer- 
sal consent  that  man  by  virtue  of  his  natural  right 
should  enjoy  the  fruit  of  his  own  labor.  But  however 
/this  may  be,  in  the  more  recent  history  of  governments 
the  po.^itical  theory  seems  to  be  adopted  that  this  tenure 
is  derived  from  the  governing  power.  West  River 
Bridge  v.  Dix^  6  How.,  632.  Bloodgood  v.  Mohawk  db 
ITvdson  JR.  R.  Co.,  18  Wend.,  27.  Sharpless  v.  The 
Ma^or  of  PhUaddphia^  21  Penn.  State,  147. 

Maxwell,  J. 

On  the  sixteenth  day  of  March,  1866,  a  special  elec- 
tion was  held  in  the  county  of  Otoe  for  the  purpose  of 
determining  whether  Otoe  county  should  issue  its  bonds 
in  an  amount  not  exceeding  $200,000  for  the  purpose  of 
securing  an  eastern  railroad  connection  for  Nebraska 
City.  On  a  canvass  of  the  votes  it  was  found  that  1862 
were  in  favor  of  the  proposition  and  201  against  it.  At 
a  meeting  of  the  board  of  county  commissioners  of 
said  county  in  November,  1866,  it  was  ordered  that 
$40,000  of  the  bonds  voted  in  the  preceding  March  be 
donated  to  the  0.  B.  &  St.  Joseph  R.  R.  Co.,  provided 
they  would  locate  their  road  within  one  and  a  half  miles 
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of  the  ferry  landing  at  Nebraska  City.  In  parsuance  of 
this  order  $40,000  of  the  bonds  of  the  county  were  de- 
livered to  the  company.  On  the  eighteenth  day  of  Feb- 
ruary, 1871,  the  defendant  in  error  instituted  proceed- 
ings in  the  district  court  of  Otoe  county  to  enjoin  the 
collection  of  taxes  for  the  payment  of  interest  on  the 
bonds  in  question,  and  praying  that  said  bonds  may  be 
declared  null  and  void.  Judgment  was  rendered  in  bis 
favor  in  the  court  below,  to  rever«je  which  the  case  is 
brought  into  this  court  by  petition  in  error. 

On  the  sixth  day  of  January,  1860,  the  territorial  legis- 
lature passed  an  act  authorizing  the  boaM  of  counfcy  com- 
missioners of  Ocoe  county  to  submit  to  the  people  of 
that  county  the  question  whether  Otoe  county  should 
sitbsoribs  for  stock  in  an  amount  not  exceeding  $75,000 
in  any  railroad  company  then  or  thereafter  located  in 
Fremont  county,  Iowa.  The  act  provided  that  in  case  a 
majority  of  the  legal  voters  of  said  county  voted  in  favor 
of  the  proposition,  the  board  of  county  commissioners  of 
said  county  should  issue  the  bonds  of  said  county  for 
whatever  amount  of  stock  it  may  have  been  decided  upon 
by  such  vote. 

On  the  eleventh  day  of  January,  1861,  an  act  was 
passed  by  the  legislature  authorizing  county  commis- 
sioners to  submit  to  th6  people  of  their  respective  coun- 
ties the  question  whether  the  county  will  aid  or  con- 
struct public  buildings,  the  question  whether  the  county 
will  aid  or  construct  any  road  or  bridge,  or  submit  to  the 
people  of  the  county  any  question  involving  an  extraor- 
dinary outlay  of  money  by  the  county.  The  act  provi- 
ded that  the  proposition  of  the  question  must  be  accom- 
panied by  a  provision  to  levy  a  tax  for  the  payment 
thereof  in  addition  to  the  usual  taxes,  and  no  vote  adopt- 
ing the  question  proposed  shall  be  valid  unless  it  like- 
wise adopt  the  amount  of  tax  to  be  levied  to  meet  the 
liability  incurred. 
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The  only  question  neceesary  to  be  considered  is  that 
of  the  power  of  the  county  commissioners  to  issue  the 
bonds  in  question.  The  question  whether  the  terrUorial 
legislature,  under  the  organic  act,  had  authority  to  au- 
thorize a  county  to  issue  its  bonds  for  the  purpose  here 
indicated,  has  not  been  raised  directh/y  either  by  the 
pleadings  or  argument,  and  will  not  be  discussed. 

The  rule  is  well  settled  in  this  court  that  county  com- 
missioners can  exercise  only  such  powers  as  are  ex- 
pressly granted,  or  are  incidentally  necessary  to  carry 
into  effect  the  powers  granted.  The  S.  G.  <6  P.  JR.  E. 
Co.  V.  Washington  Co.^  3  Neb.,  42.  Stewart  v.  Otoe  Oo,y 
3  Neb.,  177.  The  People  v.  Com'rs.  Buffalo  Co.,  4 
Neb.,  150. 

Whatever  may  be  the  rule  as  to  municipal  corpora- 
tions, counties  have  no  authority  at  common  law  to  issue 
bonds.  They  are  qiuiai  corporations — ^mere  governing 
agencies,  charged  with  certain  objects  of  necessary  local 
administration.  The  power  to  issue  commercial  paper 
must  be  conferred  by  statute,  and  such  power  must  be 
exercised  in  the  manner  prescribed,  although  it  seems  to 
be  well  settled  that  where  the  authority  to  issue  the 
bonds  existed  a  mere  irregularity  in  its  exercise  will 
not  invalidate  the  bonds  in  the  hands  of  innocent  pur- 
chasers for  value.  The  authority,  if  any,  given  to  the 
county  commissioners  by  the  vote  of  the  people  was  to 
svbecribe  for  stock  in  a  railroad  company.  Under  such 
authority  can  they  make  a  donation  of  the  bonds  of  the 
county  to  a  railroad  company? 

The  supreme  court  of  the  United  States,  in  the 
case  of  the  C.  B.  <&  Q.  JS.  R.  Co.  v.  Otoe  County^ 
16  Wall.,  667,  held  that  there  is  no  solid  ground 
of  distinction  between  a  subscription  to  stock  and  a 
donation.  In  that  case  much  stress  is  laid  on  an 
act  of  the  legislature,  approved  February  15,  1869, 
section  one  of  which  provides  "  that  said  commissioners 
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(of  Otoe  county)  be  and  they  are  hereby  authorized  to 
isBue  one  hundred  and  fifty  thousand  dollars  of  the 
bonds  aforesaid  to  the  Burlington  &  Missouri  River 
Railroad  Company,  or  any  other  railroad  company  that 
will  secure  to  Nebraska  Oity  a  direct  eastern  railroad 
connection,  as  a  donation  to  said  railroad  company,  on 
such  terms  and  conditions  as  may  be  imposed  by  said 
county  commissioners." 

The  title  of  the  act  referred  to  is  as  follows:  '*  An  act 
to  authorize  the  county  commissioners  of  the  county  of 
Otoe  to  issue  the  bonds  of  said  county,  to  the  amount  of 
one  hundred  and  fifty  thousand  dollars,  to  the  Burling- 
ton and  Missouri  River  Railroad,  or  any  other  railroad 
running  east  from  Nebraska  City."  The  second  section 
of  the  act  provides  that  '^said  bonds,  when  so  issued, 
are  hereby  declared  to  be  binding  ohUgationa  on  said 
Gounty^  and  to  be  governed  by  the  terms  and  conditions 
of  an  act  entitled  '  an  act  to  enable  counties,  cities,  and 
precincts  to  borrow  money  or  to  issue  bonds  to  aid  in 
the  construction  or  completion  of  works  of  internal  im- 
provement in  this  state,  and  to  legalize  bonds  already 
issued  for  such  purpose.  Approved  February,  A.D. 
1869.*" 

The  power  of  the  legislature  to  legalize  a  void  pro- 
ceeding like  this  may  be  fairly  questioned,  but  it  was 
not  the  purpose  of  the  act  to  legalize  the  bonds. 

Section  nineteen,  article  II,  of  the  constitution  of  1867, 
provided  that  no  bill  should  contain  more  than  one  subject, 
which  should  be  clearly  expressed  in  the  title.  In  White  v. 
The  City  of  Linoolny  5  Neb.,  516,  it  was  held  that  it 
v^ould  be  sufficient  if  the  law  had  but  one  general  object. 
The  only  purpose  of  this  act  as  expressed  in  the  title 
was  to  authorize  the  issue  of  the  bonds.  Under  such  a 
title  the  legislature  could  not  (even  if  it  had  the  power 
to  do  so)  constitutionally  legalize  these  bonds. 

The  supreme  court  of  the  United  States  has  gone  to  a 
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great  length  in  sustaining  nianicipal  bonds,  and  there  Ib 
apparently  danger  that  the  coart  will  (if  it  has  not  al- 
ready done  so)  overlook  the  fact  that  the  taxpayers  have 
rights.  In  Ma/rcy  v.  Township  of  Oswego^  92  XJ.  8. 
(2  Otto)  Sup.  Court,  637,  it  was  held  that  bonds  issued 
by  a  township  in  excess  of  the  limit  fixed  by  the  statute 
were  valid. 

Where  a  quasi  corporation,  in  pursuance  of  express 
authority,  deliberately  assumes  a  burden,  by  issuing  its 
bonds  for  public  purposes,  good  faith  requires  their  pay- 
ment. But  bonds  issued  without  authority,  or  in  excess 
of  the  limit  fixed  by  statute,  are  no  more  the  bonds  of 
the  corporation  than  if  they  were  forgeries.  In  the  case 
at  bar,  so  far  as  the  record  discloses,  there  was  no  sub- 
mission to  the  people  of  the  question  of  taxation  for  the 
payment  of  either  the  principal  or  interest  of  the  bonds^ 
as  required  by  statute.  The  entire  proceedings  there- 
fore were  entirely  void,  and  are  not  aided  by  the  act  of 
1869.  But  if  the  authority  to  issue  the  bonds  had  ex- 
isted, the  commissioners  had  no  authority  under  the  vote 
of  the  people  of  the  county  to  make  a  donation  thereof 
to  the  railroad  company.  There  is  no  presumption  that 
the  stock  of  a  railroad  company  is  of  no  value;  but  even 
if  not  very  valuable  the  stockholder,  to  the  extent  of  his 
stock,  has  a  voice  in  the  election  of  officers  of  the  com- 
pany and  in  the  control  of  its  affairs  that  may  be  of 
more  value  to  his  locality  than  the  mere  market  value 
of  the  stock.  As  we  see  no  error  in  the  record,  the  judg- 
ment of  the  district  court  is  affirmed. 

JUDQMBNT  AFFIBMED. 
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AnNIB   MoBRILL,   plaintiff    IV  ERROR,    Y.    BlOHARD   W. 

Taylor,  defendant  in  error. 

1.  Taxes :  Assbssment.  A  valid  assessment  is  an  essential  pre- 
requisite to  any  exercise  of  the  taxing  power  by  the  board  of 
county  commissioners. 

8.  :  oath  of  assessor.  The  requirement  of  the  law  pre- 
scribing the  oath  to  be  taken  and^subscribed  by  the  assessor,  cer- 
tified by  the  officer  administering  it  and  attached  to  the  assess- 
ment roll,  must  be  substantially  complied  with;  and  without 
such  compliance  with  the  law  no  jurisdiction  can  be  conferred 
on  the  board  of  commissioners  in  the  matter  of  the  taxation  of 
property. 

8.  Practice  in  Supreme  Court:  Setting  abide  judomeiit. 
An  accident  or  mistake  in  respect  of  a  fact  occuring  on  the  trial 
of  a  cause  in  the  district  court,  which  is  not  incorporated  in  a 
bill  of  exceptions  and  made  a  part  of  the  record,  is  not  sufficient 
ground  to  set  aside  the  Judgment  of  the  supreme  court  and  to 
grant  a  new  trial. 

4.    :  REHEARma  OF  A  CAUSE.    A  petition  for  the  rehearing 

of  a  cause  upon  such  ground  is  somewhat  in  the  nature  of  a  writ 
of  error  in  fact,  and  lies  only  to  the  same  court  in  which  the 
Judgment  was  given  to  examine  its  own  record  and  rectiiy  the 
error,  if  any  exist 

5.    :   PROCEBDiNas  in  error.    Under  the  constitution  <  and 

statute  relating  to  proceedings  in  error  the  supreme  court  can 
only  reverse,  vacate,  or  modify  a  Judgment  rendered  by  the  dis- 
trict court  for  errors  appearing  on  the  record, 

6.  :  Rehearino;  affidavits  inadmissible.  Upon  an  ap- 
plication for  a  rehearing  the  court  cannot  receive  any  affidavits 
in  respect  of  matters  entirely  foreign  to  the  record. 


Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Sayagb,  J.    The  opinion  states  the 


case. 


C.  C.  Burr  J  for  plaintiff  in  error. 

The  defendant  in  error  claims  that  by  virtue  of  section 
one  hundred  and  four  of  the  revenue  law,  his  deeds  are 
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prima  facie  evidence  of  the  facts  set  forth  in  that  sec- 
tion. Bat  the  record  shows  that  a  substantial  pre-requi- 
site  of  the  statute  had  not  been  complied  with,  viz:  the 
taking  of  the  oath  by  the  assessor.  What  then  is  the 
condition  of  defendant  in  error?  The  instant  it  is  shown 
by  the  party  claiming  adversely  to  the  deed  that  any 
pre-requisite  of  the  statute  has  not  been  complied  with 
the  prima  facte  character  of  the  4eed  is  destroyed, 
all  of  its  presamptions  overthrown,  the  deed  becomes 
mere  waste  paper,  and  the  grantee  in  the  tax  deed,  or 
those  claiming  nnder  him,  mnst  prove  by  satisfactory 
evidence  the  regularity  of  the  proceedings,  and  the  onus 
probamdi  is  shifted  to  the  party  claiming  under  the  tax 
deed.  Blackwell  on  Tax  Titles,  p.  363.  Sibley  v.  Smithy 
2  Mich.,  4»7.  i:UioU  v.  Elmore,  16  Ohio,  24.  Wright 
V.  Dunhcmiy  13  Jif  ich.,  414.  Wa/rrerv  v,  Orand  Haven, 
30  Mich.,  24.  People  v.  S.  F,  Savvnge  Unions  31  Oal., 
132.  Raybum  v.  Kuhl,  10  Iowa,  92.  Bidleman  v. 
Brooks,  28  Oal.,  74.  The  omission  of  the  assessors  to 
comply  with  the  requirements  of  the  statute  in  making 
the  aj£davit  to  the  assessment  roll  is  a  jurisdictional 
question.  Gases  cited  (ibove.  This  defect  in  the  assessment 
roll  is  not  cured  by  section  six  of  the  act  of  June  6, 1871. 
Gen.  Stat.,  036.  A  statute  which  cures  irregularities 
cannot  cure  this  defect  of  jurisdiction;  curative  laws 
may  heal  irregularities  in  action,  but  they  cannot  cure  a 
want  of  authority  to  act  at  all;  whatever  the  legislature 
could  not  have  authorized  originally  it  cannot  confirm. 
McReynolds  v.  Longenherger,  67  Pa.  St.,  13.  McCready 
V.  Sexton,  29  Iowa,  356.  Parker  v.  SamCy  29  Iowa,  421. 
D&rmy  v.  Mattoon,  2  Allen,  361.  Nelson  v.  Rountree, 
23  Wis.,  397.  McDaniel  v.  Correll,  19  HI.,  226.  Rich- 
ards v.  Rote,  68  Penn.  St.,  248.  Sta;te  v.  Doherty,  60 
Maine,  604.  Oriffin^s  Executors  v.  Cv/nningham,  20 
Grot.,  31,  109. 

M,  H.  Sessions,  for  defendant  in  error. 
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From  aught  that  appears  in  the  case,  the  oath  of  the 
assessor  required  bj  the  statute  might  have  been  made, 
and  in  the  oiBce  of  the  clerk,  and  the  presumption  is 
that  it  was  so  made,  and  in  the  oiHce,  nntil  the  contrary 
appears,  and  if  that  is  true  the  fact  that  the  same  was 
not  attached  to  the  assessment  roll  can  have  no  possible 
effect  whatever  to  invalidate  the  same.  Again,  the  oath 
is  only  one  of  the  many  things  directed  to  be  done  by  the 
assessor  to  secure  a  fair,  just,  and  impartial  assessment 
of  all  property  required  to  be  assessed  as  the  basis  of 
taxation,  and  when  that  is  obtained  the  spirit  and  object 
of  the  law  is  satisfied.  That  an  assessment  of  this  kind 
was  made  in  this  case  is  not  denied.  Then  why  should 
not  the  defendant's  title  upon  the  sale  of  1870  be  sus- 
tained i  Van  JSensselaer  v.  WUbecICy  7  Barb.,  138. 
Parish  V.  Golden^  35  N.  Y.,  462.  This  case  is  fully  en- 
dorsed by  the  U.  S.  circuit  court  in  Southern  District  of 
Ohio.  PvUace  v.  Kinainger^  9  A.  L.  R.,  562.  If  the 
value  of  the  property  be  rightfully  fixed  by  the  assessor, 
the  assessment  is  valid,  though  that  value  was  arrived  at 
in  a  way  different  from  that  pointed  out  by  the  statute. 
Hart  V.  Flum^  14  Cal.,  149.  In  People  v.  Canal  Co.^ 
48  Cal.,  143,  the  court  held  that  "  a  tax  is  not  void  be- 
cause the  record  of  the  board  of  supervisors  in  levying 
it  is  not  signed  by  the  chairman  and  clerk  of  the  board." 

Section  six  provides  that  "  irregularities  in  making 
assessments,  and  in  making  the  returns  thereof,  in  the 
equalization  of  property  as  now  provided  by  law,  and  in 
the  mode  and  manner  of  advertising  the  sale  of  real  es- 
tate, shall  not  invalidate  the  sale  of  any  real  estate 
when  advertised  and  sold  by  the  county  treasurer  for  de- 
linquent taxes  due  thereon."     Gen.  Stat.,  936. 

This  law  is  constitutional,  and  the  legislature  has 
power  to  declare  that  if  the  land  is  liable  to  the  tax  levied 
upon  it,  and  the  owner  will  not  pay  the  tax  before  sale, 
nor  redeem  the  land  as  required  in  the  appointed  time, 
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that  no  omission  or  irregularity  which  may  occur  in  the 
proceedings  of  the  officers  charged  with  the  execution  of 
the  revenue  laws  shall  thereby  render  the  tax  deed  void. 
Blackwell  on  Tax  Titles,  100,  112,  and  authorities  cited. 
That  the  defects  complained  of  are  mere  irregularities 
and  cured  by  this  statute,  is  fully  established  "by  the  fol- 
lowing authorties:  Smith  V.  Cleveland^  17  Wis.,  556. 
Ghilf  Rail/road  Co,  v.  Morris,  7  Kan.,  210.  The  omis- 
sion of  the  oath  can  only  be  regarded  as  an  irregularity 
in  the  making  of  the  assessment,  which  by  no  means 
renders  the  same  void.  Thompson  v.  Brecken/ridge^  14 
8.  &  R.,  346.  Montgom,eryv.  Meredithy  16  Penu.  State, 
42.  Owynne  v.  NiswcmgeTy  20  Ohio,  558.  Eldridge  v. 
Kuehly  27  Iowa,  161.  People  v,  MoCreeryy  34  Cal.,  432. 
State  V.  C.  P.  P.  P.  Co.,  10  Nev.,  50. 

Gantt,  J. 

This  action  was  brought  in  the  usual  form  to  recover 
the  possession  of  real  property.  The  defendant  ad- 
mits that  he  is  in  possession  of  the  property,  but 
denies  the  ownership  of  the  plaintiff,  and  avers  title  in 
himself;  and  by  supplemental  answer,  he  says  that 
since  the  filing  of  his  answer  the  treasurer  of  Lan- 
caster county  has  executed  and  delivered  to  him  two 
tax  deeds  for  the  property  in  controversy  "  for  the 
non-payment  of  taxes  upon  the  land  "  for  the  years  1870 
and  1871.  The  plaintiff  denies  all  the  new  matter  set 
up  in  the  defendant's  answer,  and  in  reply  to  the  defend- 
ant's supplemental  answer  he  denies  that  the  two  deeds 
were  in  due  form  of  law,  ^'  whereby  said  premises  de- 
scribed in  ])laintiff'B  petition  were  duly  and  legally  con- 
veyed to  said  defendant  for  non-payment  of  taxes  upon 
the  land."  A  jury  was  waived  and  a  trial  had  to  the 
court.  By  stipulation  between  the  parties  it  is  agreed 
that  the  bill  of  exceptions  contains  all  the  evidence  and 
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facts  in  the  case;  and  according  to  these  facts  it  appears 
that  by  a  chain  of  conveyances  running  back  to  and  in- 
cluding the  patent  from  the  United  States,  the  legal  title 
to  the  land  was  in  the  plaintiff;  and  that  the  defendant 
was  in  the  possession  of  the  land  under  three  several 
deeds,  conveying  the  land  to  him  by  the  treasurer  of 
Lancaster  county  on  sale  for  the  taxes  for  the  years  1869, 
1870,  and  1871.    It  further  appears  that  the  plaintiff  in- 
troduced in  evidence  the  assessment  rolls  for  the  years 
1809,  1870,  and  1871,  which  include  the  land  in  question 
aiid  from  which  "  it  appears  that  on  none  of  them  was 
there  any  oath  of  any  assessors  attached  as  the  statute 
provides,"  and  further  that  the  notice  of  sale  of  1871  for 
taxes  of  1870  was  advertised  to  commence  on  the  first 
Tuesday  instead  of  the  first  Monday  in  September,  and 
that  the  notice  of  sale  for  taxes  of  1871  fixed  the  place 
of  sale  at  the  frontdoor  of  the  treasurer's  office,  whereas 
the  deed  recites  that  it  actually  took  place  at  the  door  of 
the  court  house.    The  tax  deeds  are  not  preserved  in  the 
bill  of  exceptions.    The  record  also  shows  the  court  be- 
low found  that  the  tax  deeds  were  valid  on  their  face 
and  were  prima  facie  evidence  of  title  to  the  land  in  de- 
fendant under  the  statute;  that  from  the  evidence  intro- 
duced on  the  trial,  the  assessment  rolls  for  1869, 1870,  and 
1871  did  not  have  the  oath  of  the  assessor  attached 
thereto,  and  for  this  defect  the  tax  deeds  were  void;  and 
that  the  tax  deeds  on  the  sales  for  the  taxes  of  1870  and 
1871  were  also  void  by  reason  of  defects  in  the  notices 
of  the  sales;  and  also  found  the  several  amounts  of  taxes 
paid  by  the  defendant.    The  only  judgment  rendered 
by  the  court  below  was  against  the  plaintiff  and  in  favor 
of  the  defendant  for  the  several  amounts  of  taxes  paid 
by  him  and  the  inl^erest  thereon.     The  plaintiff  now 
complains  that  the  court  erred  in  rendering  this  judg- 
ment; that  it  ismot  sustained  by  the  evidence  and  is 
contrary  to  law. 
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The  important  and  perhaps  controlling  question 
raised  bj  the  pleadings  and  facts  as  admitted  in  the  bill 
of  exceptions  is,  whether  the  oath  of  the  assessor,  certi- 
fied by  the  officer  administering  it,  and  attached  to  the 
assessment  roll,  is  an  essential  pre-requisite  to  the  ex 
ercise  of  any  power  or  to  any  proceeding  in  the  taxation 
of  property. 

It  is  an  unqnestionable  principle  of  law  that  certain 
jurisdictional  facts  must  exist  as  conditions  precedent 
to  be  performed  before  there  can  be  any  exercise  of  the 
taxing  power  by  municipal  officers,  and  it  is  an  inflexible 
rule  that  the  listing  and  assessment  of  property  is'one 
of  the  essential  pre-requisites  to  confer  jurisdiction  upon 
the  board  of  county  commissioners  over  the  subject  mat- 
ter. In  MoCready  v.  Seoston^  29  Iowa,  390,  it  is  justly 
said  that  such  previous  acts  are  essential  and  jurisdic- 
tional facts.  ^'  The  legislature  may  prescribe  the  time 
and  manner  in  which  these  essential  and  jurisdictional 
acts  shall  be  done,  but  it  cannot  either  constitutionally, 
or  in  the  nature  of  things,  provide  for  passing  title  to 
property  for  the  non-payment  of  taxes  without  them." 
Therefore  the  first  essential  step  which  constitutes  the 
basis  of  all  subsequent  proceedings  is  a  valid  assessment 
of  the  taxable  property.  The  assessor  must  do  this,  and 
he  completes  his  work  by  preparing  and  delivering  into 
the  office  of  the  county  clerk  the  assessment  roll  with 
his  oath  attached,  certified  by  the  officer  administer- 
ing it,  in  form  substantially  as  prescribed  by  the  stat- 
ute. It  is  this  report  or  document  which  vests  the 
board  of  commissioners  with  authority  to  act  in  the  mat- 
ter; and  if  the  assessor  fails  to  comply  with  the  essen- 
tial and  mandatory  requirements  of  the  law,  his  report 
or  assessment  roll  confers  on  the  board  of  commissioners 
no  jurisdiction  over  the  subject  matter.  The  assessment 
is  the  official  estimate  of  the  value  of  property  subject  to 
taxation,  and  constitutes  the  basis  of  apportionment; 
18 
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hence,  withotit  it  no  apportionment  can  be  made,  and 
without  it  all  sabsequent  proceedings  to  subject  the 
property  of  the  citizen  to  taxation  can  have  no  support 
and  must  be  treated  as  mere  nullities.  It  is  said  that 
"  the  law  never  assumes  the  existence  of  jurisdictional 
facts  " ;  they  must,  however,  exist  before  any  subsequent 
step  can  be  taken  in  the  taxation  of  property.  In  Ab- 
bott V.  Lmdenbower^  42  Mo.,  168,  it  is  said  that  "  a  valid 
assessment  is  an  essential  pre-requisite  to  the  lawful  ex- 
ercise of  the  power  of  taxation."  Thatcher  v.  Powell^ 
6  Wheat.,  126,  127.  M'Call  v.  Lorim&r^  4t  Watts,  353, 
35?.  Ma/rah  v.  Cheanvity  14  111.,  225.  Morrill  v.  Swartz^ 
39  ni.,  110. 

Our  revenue  statutes  require  all  property,  personal 
and  real,  to  be  listed  each  year,  and  to  be  assessed  at  its 
actual  value  at  the  place  of  listing,  and  require  the  as- 
sessor to  prepare  and  deliver  into  the  office  of  the  county 
clerk,  by  the  second  Monday  in  April,  his  assessment 
roll;  and  section  12  provides  that  '^  the  assessor  ahall 
take  and  subscribe  an  oath,  to  be  certified  by  the  officer 
administering  it,  and  attached  to  the  assessment  roll," 
which  oath  shall  be  substantially  in  form  as  prescribed 
in  this  section.  The  rule  will  not  be  questioned  that 
where  the  particular  provisions  of  a  statute  relate  to 
some  immaterial  matter,  not  of  the  essence  of  the  thing 
to  be  done,  or  where  compliance  is  a  matter  of  conven- 
ience rather  than  of  substance,  or  where  the  directions 
of  the  statute  are  "  designed  for  the  information  of  the 
officers,  and  intended  to  promote  method,  system,  and 
uniformity  in  the  modes  of  proceeding,"  and  are  not  ac- 
companied by  negative  words,  imputing  that  the  acts 
required  shall  not  be  done  in  any  other  way,  such  pro- 
visions may  generally  be  regarded  as  directory.  But  it 
is  observed  that  in  the  enactment  of  tax  laws,  the  legis- 
lature is  unrestrained  in  its  authority  over  the  subject,  and 
the  presumption  is  that  the  law  contains  ju<^t  what  the 
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legisl attire  intended  it  shoald  embrace;  and  therefore  in 
the  construction  of  such  laws,  the  first  duty  of  the  court  is 
to  ascertain  the  real  intent  of  the  law.  It  is  not  for  the 
court  to  say,  in  its  opinion,  whether  the  law  is  or  is  not 
wise,  just,  and  politic  in  its  requirements  and  directions^ 
for  it  is  the  province  of  the  legislature  alone  to  decide 
these  questions,  and  it  is  the  duty  of  the  court  to  give 
effect  to  the  intent  of  the  law,  provided  it  is  not  subver- 
sive of  the  constitution.  If,  however,  the  terms  em- 
ployed in  the  statute  are  plainly  imperative,  then  there 
is  no  room  for  construction,  becaase  the  intent  is  clear 
and  the  requirement  of  the  law  is  mandatory.  Supervi- 
sora  V.  Ths  People^  8  Hill,  611.  Sedg.  qn  Stat,  and 
Con.,  325.  And  it  is  said  in  Western  My.  v.  No- 
Icm^  et  al.y  48  N.  Y.,  518,  that  ^'  the  assessors  are 
quasi  judicial  officers  when  acting  within  the  sphere 
of  their  jurisdiction,  and  their  assessments  when  made 
become  judgments  to  be  enforced  by  a  warrant,  in 
the  nature  of  a  special  execution  ta  be  issued  by 
the  supervisors  of  the  county";  and  the  supreme 
court  of  our  own  state  has  held  that  in  respect  to 
municipal  officers,  "the  grant  of  powers  to  such  officers 
must  be  strictly  construed,  because  when  acting  under 
such  special  aQthority  they  must  act  strictly  on  the  con 
ditions  under  which  their  authority  is  given,"  and  when 
the  "  statute  shows  the  legislature  intended  a  compliance 
with  its  provisions  to  be  essential  to  the  validity  of  the 
act  or  proceeding,  or  where  some  antecedent  or  pre- 
requisite condition  must  be  performed  before  certain 
other  powers  can  be  exercised,  then  the  statute  must  be 
regarded  as  mandatory."  8,  C.  <6  P.  By.  v.  Washmg- 
ton  Co.^  3  Neb.,  41.  Rurford  v.  Ci^  ofOmaha^  4  Neb., 
351.  Corp.  of  Washington  v.  Pratt^  8  "Wheat.,  668. 
Boston  V.  Callender^  11 -Wend.,  94. 

In  section  twelve  above  referred  to  affirmative  words 
are  employed,  and  in  District  Township  v.  City  of  Dvr- 
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huqiLe^  7  Iowa,  275,  it  is  held  that  "  affirmative  words 
may,  and  often  do,  imply  a  negative  of  what  is  affirmed 
as  strongly  as  if  expressed.  So,  also,  if  by  the  language 
used  a  thing  is  limited  to  be  done  in  a  particular  form 
or  manner  it  includes  a  negative  that  it  shall  not  be 
done  otherwise."  Now  the  reqairement  of  the  statute 
in  respect  to  the  oath  of  the  assessor  is  as  plainly  imper- 
ative afi  that  in  respect  to  the  return  of  ^e  assessment 
roll,  and  no  one  will  pretend  that  there  can  be  any  taxa- 
tion, or  jurisdiction  in  the  commissioners  over  the  sub- 
ject matter  without  an  assessment.  The  oath  is  the  only 
security  of  the  citizen  for  an  equality  of  taxation  and  an 
impartial  and  just  estimate  of  the  value  of  property; 
and  it  is  said  that  an  assessment  ^'  is  not  only  indispen- 
sable, but  in  making  it  the  provisions  of  the  statute 
under  which  it  is  to  be  made  must  be  observed  with 
particularity.  If  this  were  not  compulsory — ^if  the  offi- 
cers were  to  be  at  liberty  to  disregard  important  pro  vis-  . 
ions  of  the  statute  in  this  initiatory  step,  the  chief 
protection  which  the  law  has  intended  for  individuals  in 
tax  cases  would  be  removed."  Oooley  on  Taxation,  259, 
260.  Smith  V.  DaviSy  30  Oal.,  636.  Whitney  v.  27iomaSy 
23  N.  Y.,  285.  Thurston  v.  Little,  3  Mass.,  429.  Thaj/er 
V.  StearnSy  I  Pick.,  482.  MoBeynolda  v.  LongefnhergeVy 
57  Penn.  St.,  13.  Lans  v.  Bammelmcmy  21  111.,  147.  23 
111.,  523.    27  Gal.,  51. 

In  the  state  of  New  York  the  duties  of  the  board  of 
supervisors  in  respect  to  taxation  of  property  are  the 
same  as  those  of  our  board  of  county  commissioners. 
The  statute  of  that  state  required  a  certificate  in  a  cer- 
tain form  to  be  annexed  to  the  assessment;  and  in  Van 
Rensselaer  v.  Whitbecky  7  N.  Y.,  521,  it  is  held  that 
^^the  certificate  was  intended  to  prevent  favoritism  and 
partiality  by  compelling  the  assessors  solemnly  to  affirm 
that  they  have  estimated  each  taxpayer's  property  at 
its  full  value.     If  this  rule  is  complied  with,  equality  in 
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taxation  will  be  secured,  and  in  no  other  way.  The 
proceedings  therefore  would  be  fatally  defective  if  no 
certificate  had  been  annexed  to  the  assessment,"  and  in 
conclusion  the  court  says:  ^^  that  the  assessment  roll  was 
not  complete  and  in  a  condition  to  be  delivered  to  the 
board  of  supervisors  until  a  certificate  was  made,  con- 
taining substantially  the  matter  specified  in  the  statute; 
that  the  assessment  roll  thus  certified  to,  is  necessary  to 
confer  jurisdiction  upon  the  board  of  supervisors,  and 
that  the  warrant  and  roll  constitute  a  process  in  the  na- 
ture of  an  execution  and  must  be  construed  together,  and 
that  the  defect  of  jurisdiction  in  this  case  being  appar- 
ent on  the  face  of  the  instrument  it  was  no  protection  to 
the  collector."  And  in  ^West/all  v.  Preston^  49  N.  T., 
849,  it  was  again  held  that  '^  a  substantial  compliance 
with  the  terms  of  the  statute  prescribing  the  verification 
is  necessary  to  give  the  board  of  supervisors  authority  to 
impose  a  tax  and  issue  their  warrant  to  the  collector  for 
its  collection."  In  Be  Petition  of  Canter on^  60  N.  Y., 
502.  Alger  v.  Curry^  38  Verm.,  382.  Rolson  v.  Ob- 
horn^  13  Texas,  299.  23  Texas,  36.  Davis  v.  FameSy 
26  Texas,  296-7. 

It  seems  to  us  very  clear,  upon  both  principle  and  au- 
thority, that  a  substantial  compliance  with  the  require- 
ments of  the  statute  prescribing  the  oath  to  be  taken 
and  subscribed  by  the  assessor,  is  an  essential  pre-re^ui- 
site — a  jurisdictional  fact  that  must  exist  before  the 
board  of  commissioners  can  exercise  any  power  in  the 
taxation  of  property,  and  that  without  such  oath  there 
is  in  law  no  assessment.  We  are  aware  that  there  is  much 
disregard  of  the  plain  mandates  of  the  law  by  oificers  in 
the  administration  of  municipal  government:  but  how- 
ever much  we  may  desire  to  avoid  the  consequences  of 
the  inexcusable  conduct  of  such  officers,  yet,  as  a  court, 
we  must  take  the  law  as  we  find  it,  and  give  effect  to  its 
real  intent  in  respect  to  the  powers  of  municipal  officers 
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In  the  case  nnder  consideration,  the  consequence  is  that 
all  the  acts  of  the  officers  in  relation  to  the  supposed 
taxation  of  the  plaintiff's  land  for  the  years  1869,  1870> 
and  1871,  are  simply  void;  and  in  Elliott  v.  Peirsal,  1 
Peters,  340,  it  is  said  that  if  a  court  '^  act  without  author- 
ity its  judgments  and  orders  are  regarded  as  nullities. 
*  *  *  *  They  constitute  no  justification,  and  all 
persons  in  executing  such  judgments  and  sentences  are 
considered  in  law  as  trespassers."  Bouvier  states  the  rule 
with  precision  as  follows:  ''  It  is  a  rule  of  law  that  what- 
soever is  absolutely  null  produces  no  effect  whatever." 
This  doctrine  applies  to.  all  tribunals,  boards,  and  offi- 
cers, who  exercise  judicial  functions.  If  they  act  without 
authority — without  jurisdiction — ^their  proceedings  are 
"  not  voidable,  but  simply  void  "  and  "  produce  no  ef- 
fect whatever."  Stanton  v.  Ellisy  12  N.  Y.,  577.  Bor- 
den v.  Fitch^  16  John.,  141.  Wise  v.  Withers^  3  Cranch, 
331.  Ba/rrett  "o.  Crcme^  16  Verm.,  250,  and  cases  cited. 
Robmson  v.  Ma^hwickj  5  Neb.,  255. 

It  was,  however,  earnestly  contended  that  all  defects  in 
the  proceedings  of  the  officers,  in  this  case,  were  cured  by 
force  of  section  six  of  the  act  of  June  6,  1871.  It  pro- 
vides as  follows:  '^Irregularities  in  making  assessments 
and  in  making  returns  thereof,  and  in  the  mode  and 
manner  of  advertising  the  sale  of  real  estate,  shall  not 
invalidate  the  sale  of  any  real  estate  when  advertised 
and  sold  by  the  county  treasurer  for  delinquent  taxes 
due  thereon."  It  will  be  observed  at  first  glance  that 
this  act  cures  irregularities  only  and  not  jurisdictional 
defects.  The  jurisdictional  fact  must  exist  before  an  ir- 
regularity can  occur,  for  without  the  existence  of  such 
fact  there  is  in  law  no  assessment,  and  all  subsequent 
acts  of  the  officers  are  mere  nullities,  and  it  will  not  be 
urged  that  the  legislature  can  transform  nullities  into 
valid  acts,  or  create  something  out  of  nothing.  It  is 
said  in  McReady  v.  Saxton^  sajyra^  the  legislature  can- 
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not  annul  or  change  the  jurisdictional  facts, — "  it  cannot 
excuse  the  non-performance  of  them,  and  of  course  can- 
not make  the  doin^  of  any  other  thing  a  substitute  for 
them,  or  conclusive  evidencje  of  their  being  done."  The 
act  is  intended  to  cure  irregularities,  not  the  want  of 
jurisdiction.  Tallman  v.  White^  2  Oomst.,  69.  Mohson 
V.  Osboruy  18  Texas,  307. 

It  was  also  urged  in  the  argument  that  in  order  to 
defeat  the  title  under  a  sale  for  delinquent  taxes,  some 
one  or  more  of  certain  things  enumerated  in  the  statute 
must  be  proved;  and  one  of  these  is  this:  ^^That  the 
land  had  never  been  assessed  for  taxation."  This  fact 
at  least  has  been  established,  for,  as  already  shown  there 
was  in  law  no  assessment  by  reason  of  the  failure  of  the 
assessor  to  perform  an  essential  pre-requisite  required  by 
the  law. 

Again,  it  was  contended  that  under  section  104  of  the 
act  of  1869  the  claimant  of  the  land  is  required  to  pay 
over  to  the  county  treasurer  for  the  use  of  the  purchaser 
the  amount  necessary  to  redeem  at  the  same  rate  as  in 
cases  of  land  redeemed  within  two  years  from  the  sale 
before  any  judgment  can  be  rendered  against  the  pur- 
chaser, and  that  this  payment  is  a  condition  precedent 
which  the  plaintiff  must  perform  before  she  can  have 
judgment  against  the  defendant  or  any  relief  in  the  pre- 
mises. But  this  section  as  amended  by  the  act  of  Feb- 
ruary 18,  1875,  is  materially  changed,  and  provides  as 
follows:  "  No  person  shall  be  permitted  to  question  the 
title  acquired  by  a  treasurer's  deed  without  first  show- 
ing that  he  or  she,  or  the  person  under  whom  he  or  she 
claims  title,  had  title  to  the  property  at  the  time  of  the 
sale,  or  that  the  title  was  obtained  from  the  United  States 
or  this  state  after  the  sale,  and  that  all  taxes  due  upon 
the  land  have  been  paid  by  such  person  or  the  person 
under  whom  he  or  she  claims  title  as  aforesaid." 

This  act  as  amended  contemplates  a  ticle  acquired  by 


248  SUPREME  COURT  OF  NEBRASKA, 

Morrill  V.  Taylor. 

a  treasurer's  deed,  and  although  it  may  be  invalid  by 
reason  of  some  default  in  the  proceedings  after  jurisdic- 
tion had  attached,  yet  that  there  must  be  some  sort  of  a 
title  is  very  clearly  indicated  by  the  law.  But  the  prop- 
osition will  hardly  be  questioned  that  if  the  proceed- 
ings are  wholly  without  any  jurisdiction  in  the  board  of 
commissioners  over  the  subject  matter  there  is  in  law 
no  assessment,  no  taxes  due,  and  no  title  acquired. 
Hence,  according  to  the  authorities  referred  to,  all  per- 
sons engaged  in  the  execution  of  any  order  or  warrant 
under  such  proceedings  ^^  are  considered  in  law  as  tres- 
passers." 

Again,  section  seven  of  the  act  of  June  6, 1871,  is  refer- 
red to  in  support  of  a  title  in  the  defendant.  This  section 
provides  that  "  whenever  the  title  acquired  by  a  purchaser 
at  a  treasurer's  sale  shall  fail,"  the  purchaser  shall  have  a 
lien  upon  the  land  for  the  amount  of  purchase  money  and 
taxes  paid  by  him  together  with  interest  thereon,  and  he 
may  enforce  such  lien  in  the  manner  described  for  foreclos- 
ing mortgages.  If  this  section  can  stand  with  section  104 
as  amended,  then  it  will  be  observed  that  two  elements 
must  exist  to  give  it  force  and  effect,  that  is,  there  must 
be  a  tax  assessed  and  a  title  acquired  at  a  treasurer's  sale; 
but  without  jurisdiction  in  the  board  of  commissioners 
to  act  in  the  matter  neither  one  of  these  elements  can 
exist  in  law — ^and  in  law  there  is  no  title  to  fail. 

We  think  the  want  of  jurisdiction  in  the  board  of 
commissioners  is  decisive  of  this  case,  and  therefore  it  is 
unnecessary  to  examine  several  other  questions  discuss- 
ed in  the  argument.  The  judgment  of  the  court  below 
is  reversed,  and  as  the  parties  by  stipulation  in  the  re- 
cord agree  that  we  shall  render  a  final  decision  in  the 
case,  therefore,  upon  the  pleadings  and  facts  in  the  re- 
cord, the  finding  and  judgment  must  be  for  the  plaintiff. 

Judgment  aooordingly. 
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After  the  rendition  of  the  foregoing  decision,  the  de- 
fendant in  error  filed  an  application  for  a  re-hearing  of 
the  cause,  on  the  ground  that  upon  the  trial  of  the  cause 
in  the  court  below,  it  being  necessary  that  said  Annie 
Morrill  should  prove  that  there  was  no  assessment  of 
the  land  in  controversy  for  the  years  1869,  1870,  and 
1871,  the  assessment  rolls  for  those  years  were  introduc- 
ed in  evidence,  from  which  it  appeared  that  on  none  of 
them  was  there  the  oath  required  to  be  taken  by  the  as- 
sessor; that  the  county  clerk  testified  that  he  had  search- 
ed through  the  records  of  the  office,  and  could  not  find 
said  oaths  or  any  of  them;  that  relying  upon  this  testi- 
mony as  being  true  in  fact,  he  entered  into  the  stipula- 
tion hereinbefore  referred  to,  which  stood  in  place  of 
the  bill  of  exceptions,  upon  which  the  cause  was  reviewed 
in  this  court;  but  that  since  the  decision  of  this  cause 
by  this  court,  he  had  caused  diligent  search  to  be  made 
and  had  found  the  original  oaths  of  Said  assessors 
among  the  records  of  said  county  clerk's  office,  though 
not  attached  to  the  assessment  rolls.  This  application 
was  supported  by  affidavits. 

Upon  the  application,  Jf .  H.  Se^sionSy  and  Brown^ 
Englcmd  <&  Brown  for  Taylor,  said:  "The  maxim, 
IgnorarUia  neminem,  exotiscUej  is  one  that  we  abide 
by,  and  any  agreement  or  stipulations  that  we  have 
made  in  ignorance  of  the  law  we  do  not '  ask  to  be 
relieved  from.  That  maxim,  however,  has  no  ap- 
plication where  the  agreement  or  stipulation  was  made 
under  a  mistaken  apprehension  of  the  facts  or  of  the 
law  and  facts  combined.  Becker  v.  Lamont^  13  How. 
Pr.,  28.  Sharp  v.  Ihe  Mayor,  19  How.  Pr.,  193.  That 
the  mistake  complained  of  in  the  stipulation  in  this  case 
is  one  of  fact  and  not  of  law  is  conclusively  shown  by 
the  record,  and  that  the  same  was  not  made  by  any  care- 
lessness or  negligence  of  the  defendant  or  his  counsel  is 
also  as  conclusively  shown  by  the  record. 


\ 
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0.  O.  Bwrr  for  plaintiff  in  error. 

No  re-hearing  can  be  allowed.  The  Btipulation  con- 
cludes the  parties  to  the  record.  McCa/n/n  v.  McLeiinan^ 
3  Neb.,  35.  The  defendant  in  error  has  had  from  April, 
1871,  to  the  date  of  signing  the  stipulation  in  1877,  to 
examine  the  records  and  files  in  the  clerk's  office  to  find 
these  assessors'  oaths  that  he  now  claims  to  have  discov- 
ered, and  if  th'ev  were  in  the  clerk's  office  all  these  years, 
and  not  attached  to  the  assessment  roll,  and  defendant  in 
error  would  not  find  them,  he  is  guilty  of  gross  negli- 
gence, and  ought  not  now  to  be  relieved  from  his  stipu- 
lation. The  setting  aside  of  the  stipulation  and  vaca- 
tion of  this  judgment  would  be  a  dangerous  precedent 
which  would  lead  to  infinite  confusion.  No  judgment 
will  be  final.  The  power  to  vacate  a  judgment  is 
discretionary,  but  when  this  discretion  of  the  ^court 
is  spoken  of  a  sound  legal  discretion  is  meant,  and 
courts  will  act  with  great  caution,  and  rarely  exercise 
their  authority  by  the  vacation  of  a  judgment.  Mc- 
Conm,  V.  McLennan^  Bv/pra.  Suppose  a  re-hearing  is 
granted  in  this  case,  of  what  avail  will  it  be  to  the  de- 
fendant in  error?  Can  he  introduce  proof  in  this  court 
that  such  oaths  as  he  claims  to  have  discovered  are  in 
existence?  Is  not  the  record  now  in  this  court  the  only 
source  from  which  this  court  can  draw  its  knowledge  of 
the  facts  in  this  case?  Even  in  a  criminal  case,  suppose 
a  person  convicted  of  a  penitentiary  offense,  the  convic- 
tion sustained  by  the  supreme  court,  and  it  should  then 
be  ascertained  beyond  all  question  that  the  man  was  in- 
nocent  from  conclusive  evidence  discovered  after  the 
conviction  had  been  sustained,  could  the  supreme  court 
grant  a  re-hearing  which  would  avail  anything,  or  send 
the  case  back  for  a  new  trial?  We  think  the  only  relief 
that  could  be  granted  would  be  a  pardon.     I  know  of  no 
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reason  or  authority  for  the  granting  of  a  new  trial,  or  a 
re-hearing,  in  the  supreme  court,  on  the  ground  of  new- 
ly discovered  evidence.  We  think  the  application  for  a 
re-hearing  should  be  denied.  • 

Gantt,  J. 

After  the  hearing  of  this  cause  and  the  entry  of  judg- 
ment therein,  the  defendant  filed  a  petition  praying  the 
court  to  setaside  said  judgment  and  also  to  set  aside  a  stip- 
ulation or  part  thereof  made  by  the  counsel  of  respective 
parties,  containing  ^'a  statement  of  facts  which  were 
agreed  upon  as  being  all  the  evidence  in  the  case,  and  the 
de<Sisions  and  rulings  of  the  court  below  and  exceptions 
thereto,"  and  also  for  a  rehearing  of  the  case.  The 
statement  agreed  to  is  made  the  bill  of  exceptions  in  the 
case,  and  was  by  the  court  allowed,  and  ordered  to  be 
made  a  part  of  the  record  of  the  case,  and  was  signed 
by  the  judge  as  the  bill  of  exceptions,  and  is  certified  to 
this  court  as  a  part  of  the  record.  Affidavits  are  filed 
with  the  petition;  and  the  application  is  based  on  the 
ground  that  "  accident  or  mistake  "  in  respect  of  cer- 
tain  facts  occurred  upon  the  trial  of  the  cause  in  the  dis- 
trict court  without  fault  of  the  defendant. 

As  shown  by  the  petition,  this  court  is  not  asked,  to 
rehear  the  cause  upon  the  record  brought  here  upon  pe- 
tition in  error,  but  to  hear  it  upon  the  petition  and  i^- 
davits  delwrs  the  record,  and  set  aside  a  part  of  that 
record  on  the  sole  ground  of  accident  or  mistake  in  re- 
spect of  facts  occurring  on  the  trial  of  the  cause  in  the 
court  below. 

Now,  whether  the  bill  of  exceptions  be  considered  as 
a  stipulation  that  it  contains  all  the  evidence  in  the  case, 
or  whether  it  be  viewed  as  an  ordinary  bill  of  exceptions 
allowed  by  the  judge,  and  by  order  of  the  court  made 
part  of  the  record,  is  not  material,  because  the  present 
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proceeding  is  somewhat  in  the  nature  of  a  writ  of  error 
in  fact,  and  not  an  application  for  a  rehearing  of  the 
cause  upon  the  record.  Has  the  supreme  court  jurisdic- 
tion, to  hear  and  determine  such  question  of  error! 

It  is  well  understood  that  in  legal  proceedings,  '^  error 
of  law  is  where,  on  the  face  of  the  record,  it  appears  that 
the  judgment  was  given  on  insufficient  grounds;"  and 
that  error  in  &ct  must  be  substantiated  by  affidavits,  and 
lies  only  to  the  same  court  in  which  the  judgment  was 
given  to  examine  its  own  record  and  rectify  the  error, 
if  any  exist.  Broom  &  Had.  Copfi.,  270,  271.  There- 
fore it  seems  clear  according  to  the  common  law  rule  of 
procedure,  that  in  a  cause  brought  here  upon  petition 
in  error  this  court  has  no  jurisdiction  in  such  case,  and 
cannot,  in  proceedings  and  matters  of  complaint  dehors 
the  record,  examine  such  alleged  errors  of  fact 

Again,  under  our  constitution,  this  court  has  original 
jurisdiction  only  in  cases  relating  to  revenue,  civil  ac- 
tions in  which  the  state  is  a  party,  qtw  wairanto  and 
haheas  corpus^  and  only  "such  appellate  jurisdiction  as 
may  be  prescribed  by  law;"  and  by  section  five  hundred 
and  eighty-two  of  the  civil  code,  title  XVI,  entitled 
"  Errors  in  Civil  Cases,"  the  statute  provides  that  "  a 
judgment  rendered  or  final  order  made  by  the  district 
court  may  be  reversed,  vacated,  or  modified  by  the  su- 
preme court,  for  errors  appearing  on  the  record V 
Hence,  the  powers  of  this  court  are  limited  to  errors  ap- 
pea/rvng  on  the  record;  but  the  question  raised  by  de- 
fendant's petition  and  presented  for  determination  by 
this  court  is  in  respect  of  a  matter  entirely  foreign  to 
the  record,  and  therefore  the  conclusion  seems  inevita- 
ble  that  the  subject  matter  of  complaint  does  not  come 
within  the  jurisdiction  of  this  court,  under  the  powers 
conferred  upon  it,  by  either  the  constitution  or  the 
statute.  But  again  the  bill  of  exceptions  is  regularly 
allowed  and  signed  by  the  judge,  and  by  order  of  the 
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court  is  made  part  of  the  record,  and  is  so  certiiied  to 
this  court,  and  this  record  is  the  only  subject  matter  of 
examination  in  cases  here  on  error. 

In  Smith  V.  Wilson^  26  HI.,  187,  the  court  said:  "  We 
may  observe  here,  that  this  court  has  repeatedly  held  that 
affidavits  and  other  papers  not  intrinsically  parts  of  the 
record,  are  not  made  so  by  the  fact  that  the  clerk  has  in- 
corporated them  into  the  record.  They  are  extrinsic 
dehors  the  record,  and  can  only  be  made  part  of  the 
record  by  bill  of  exceptions;"  and  in  Boynton  v.  Champ- 
Uriy  40  111.,  64,  it  is  held  that  ^^  upon  an  application  for  a 
re-hearing  we  cannot  entertain  a  suggestion  of  a  diminu- 
tion of  record,  nor  can  we  receive  affidavits."  If  such 
a  practice  were  to  obtain,  it  would  not  only  be  an  infringe- 
ment of  the  constitution  and  of  the  statute  relative  to 
cases  in  error,  but  it  would  open  the  door  to  the  grant- 
ing of  rehearings  generally  upon  new  matter  dehors  tne 
record,  and  would  prolong  btigacion  and  in  many  cases 
delayjustice.  Indeed,  its  tendency  would  be  to  make 
litigation  endless,  whereas  the  wholb  policy  of  the  law 
is,  that  actions  must  cease  when  all  litigation  must  come 
to  an  end,  and  this  is  not  only  the  doctrine  of  the  com- 
mon law,  but  it  is  incorporated  into  and  established  by 
the  constitution  and  statutes  of  our  state.  McPherson 
V.  Nelson,  44  111.,  128. 

But  suppose  a  rehearing  should  be  allowed  m  disre- 
gard of  the  foregoing  principles  of  law,  then  in  order  to 
render  it  availing  to  the  defendant  leave  would  have  to 
be  granted  to  him  to  introduce  evidence  in  this  court  not 
produced  on  the  trial  of  the  cause  in  the  court  below; 
but  such  practice  would,  in  legal  effect,  essentially  be  a 
hearing  for  a  new  trial  on  the  ground  of  newly  discov- 
ered evidence.  Surely  it  will  not  for  a  moment  be  con- 
tended that  this  court  has  jurisdiction  in  such  cases. 
The  statute  provides  when  and  where  such  application 
must  be  made.     It  will  be  observed  and  understood  that 
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our  decision  of  this  case  does  not  in  any  respect  rest 
upon  a  stipulation  signed  by  the  counsel  of  the  respec- 
tive parties.  We  think  the  settled  rules  of  practice  in  pro- 
ceedings in  error,  as  well  as  the  want  of  jurisdiction  in  this 
court  over  the  subject  matter  of  complaint,  are  decisive  of 
the  case ;  and  therefore  we  do  not  express  any  opinion  as  to 
the  power  of  the  court  to  set  aside,  on  the  ground  of 
mistake  in  fact,  a  stipulation  made  by  the  parties  or 
their  counsel  during  the  trial  of  a  cause.  The  petition 
must  be  dismissed  and  a  rehearing  denied. 

Judgment  aocobdingly. 
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o43    131  _  '  -err  A 

BBIOK   GeISLEB,    plaintiff    IN   EBBOB,   Y.    WILLIAM    A. 

BbOWN,  defendant  IN  EBBOB. 

1.  Libel :  A  libel  is  a  maliciouB  publication  against  a  person,  tend- 
ing to  blacken  his  reputation,  or  to  expose  him  to  public  hatred, 
contempt,  or  ridicule. 

2.  :    FLEADiNo.    But  It  is  not  every  false  charge  against  a 

person  which  is  sufficient  to  sustain  an  action  for  damages.  The 
plaintiflf  must  aver  in  his  petition  and  prove  on  the  trial  that  he 
has  sustained  some  special  damages  from  the  publication  of  the 
alleged  libel,  unless  the  words  are  actionable  |Mr  m. 

3.  :    .    Where  the  words  are  not  actionable-|Mr  m  the 

plaintiff  must  set  forth  in  his  petition  facts  showing  wherein  he 
has  sustained  damages. 

4. :    .    When  the  terms  of  an  alleged  libel  are  genera) 

or  indefinite,  the  petition  must  contain  averments  that  the  alleged 
libel  was  published  cf  and  wMwning  the  plaitUiff. 

5.  : .  The  mere  statement  in  a  petition  that  the  plaintiff 

has  sustained  damages  by  loss  of  friends,  etc.,  where  there  is  no 
statement  of  facts  from  which  it  is  apparent  that  the  defendant  is 
liable  for  damages,  will  not  sustain  the  action. 
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This  was  an  action  for  libel  brought  in  the  district 
court  of  Otoe  county.    The  petition  was  as  follows: 

"  Now  comes  the  said  plaintiff  Clara  Gteisler  by  her 
husband  and  next  friend  Frederick  Geisler,  and  says  that 
she  is  a  married  woman  and  that  Frederick  Geisler  is 
her  husband,  and  that  they  now  are,  and  were,  and  had 
been  for  a  long  time  living  happily  together  as  man  and 
wife  at  and  before  the  grievances  hereinafter  mentioned, 
and  the  said  plaintiff  says  that  she  is  a  good,  true  and 
honest,  kind  and  upright  woman,  and  as  such  has  always 
behaved  and  conducted  herself  as  hereinafter  mentioned 
and  until  the  committal  of  the  several  grievances  by 
the  said  defendant  as  hereinafter  mentioned  was  always 
reputed  esteemed  and  accepted  by  and  among  all  her 
neighbors,  and  other  good  and  worthy  citizens  to  whom 
she  was  in  any  way  known  to  be  a  person  of  good  name, 
fame,  and  credit,  and  had  never  been  suspected  or  charged 
with  the  offenses  or  misdemeanors  charged  and  imputed 
to  her  by  the  said  defendant  or  of  other  offenses  or  mis- 
conduct. That  on  the  twelfth  day  of  July,  A.D.  3873, 
the  said  defendant,  William  A.  Brown,  was  the  pub- 
lisher and  owner  of  a  newspaper  published  at  Nebraska 
City,  Nebraska,  commonly  known  and  called  The  Daily 
Nebraska  Preas^  which  said  newspaper  was  and  is  of 
general  circulation  in  said  Nebraska  City  and  Otoe 
county;  that  on  the  said  twelfth  day  of  July,  A.D.  1873, 
at  said  Nebraska  City  and  Otoe  county  and  State  of 
Nebraska  aforesaid,  the  said  defendant,  William  A. 
'Brown,  published  and  caused  to  be  printed  and  circu- 
lated in  his  said  paper  aforesaid  the  following  willful, 
false,  scandalous,  and  malicious  libel  of  and  concerning 
her  in  her  capacity  of  step- mother  to  the  children  of  the 
said  Frederick  Gteisler,  she,  the  said  plaintiff,  then  and 
now  being  the  second  wife  of  the  said  Frederick,  and 
the  said  step-mother  of  the  said  children  of  said  Fred- 
erick by  his  first  wife,  that  is  to  say: 
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^^An  Inhwrryan  Step-moth'er — Slie  Beats  Her  Child  Over 

the  Head  with  a  CVab — 1%  it  not  Time  that  JSamething 

zoos  Done  With  that^  Girl  f 

^^  The  case  of  kidnapping  and  pistol  shooting  has  gone 
qnite  far  enough  in  oar  opinion.  This  case  of  the  little 
girl  had  better  be  lawfully  settled  before  any  more  blood- 
shed is  caused,  and  we  shall  insist  upon  the  proper  offi- 
cers taking  this  matter  in  hand  and  settling  it.  .Peace 
can  never  be  obtained  the  way  things  are  carried  on  now, 
and  men  are  in  danger  of  losing  their  lives  and  the  of- 
fenders being  constantly  in  Mimbo.' 

^'  Last  night  Mrs.  Oeisler  beat  her  little  step-daughter 
most  unmercifully  with  a  club  as  large  as  a  man's  wrist, 
striking  her  over  the  head  and  making  the  blood  flow 
freely.  The  little  girl  ran  away  from  her  as  soon  as  she 
could  free  herself,  and  went  to  marshal  Thomas'  house 
weeping  bitterly,  her  clothes  saturated  with  blood  and 
the  wounds  on  her  head  still  bleeding  profusely.  The 
marshal  was  not  at  home,  so  she  went  to  the  store  of 
C.  H.  Mickelson,  and  from  there  over  to  judge  Dickey's 
drug  store.  The  judge  told  sheriff  Moore  to  take  the 
girl  to  Mickelson's  house  and  keep  her  there  until  called 
f  )r.  This  Mickelson  will  probably  do  if  Oeisler  does  not 
get  her  away. 

"  It  is  time  that  Greisler  and  his  brutal  wife  were  put 
under  bonds  not  to  whip  that  girl,  and  it  is  time  some 
one  took  care  of  the  little  girl,  who  is  not  over  nine 
years  of  age.  There  has  been  trouble  enough  over  her, 
and  we  hope  the  authorities  will  put  a  stop  to  it." 

Which  publication  is  and  was  false,  slanderous,  and 
malicious;  this  plaintiff  says  that  Frederick  Geisler  did 
have  a  daughter  by  his  tirst  wife,  whose  name  was  and 
is  Louise;  that  she  is  about  eight  years  of  age;  that  the 
plaintiff  always  and  at  all  times  treated  her  kindly  and 
in  an  affectionate  and  motherly  manner,  and  never  struck 
her,  punished  her,  or  abused  her  in  any  manner;  that  by 
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said  false,  malicious,  and  scandalous  libel,  so  published  by 
said  defendant  willfully  and  maliciously,  this  plaintiff 
has  been  greatly  damaged  by  beisg  brought  into  public 
ridicule,  hatred,  and  contempt,  and  in  a  great  degree 
banished  and  shunned  by  her  former  friends  and  asso- 
ciates, and  her  feelings,  and  the  grief  occasioned  by  said 
false  and  malicious  publication  offended  her,  been  in- 
jured in  her  health,  and  good  name  and  fame  in  the  sum 
of  sixty  thpusand  dollars."  The  defendant  demurrer  to 
the  petition,  and  upon  argument  before  Gakti,  J.,  sit- 
ting in  the  district  court,  the  demurrer  was  sustained 
and  judgment  rendered  against  the  plaintiff.  The  cause 
came  here  by  proceedings  in  error,  and  was  heard  and 
decided  at  the  January  term,  1875.  The  papers  having 
been  mislaid,  an  opinion  was  not  filed  until  the  present 
term.    Maxwell's  Digest,  295. 

Mmon  &  WhedoTij  for  plaintiff  in  error. 

Words  when  written  or  printed  are  actionable,  which 
would  not  be  if  spoken.  In  a  complaint  seeking  to  re- 
cover damages  for  the  publication  of  a  libel,  extrinsic 
averments  are  not  necessary  when  the  words  used,  giving 
them  their  natural  construction,  tend  to  injure  the  repu- 
tation of  the  complainant  and  expose  him  to  hatred, 
contempt,  or  ridicule.  Moore  v.  Bennetty  48  N.  Y.,  472. 
Cheneryv.  Ooodrich^  98  Mass.,  224.  A  libel  is  defined 
to  be  a  malicious  defamation  expressed  in  printing  or 
writing,  or  by  signs,  pictures,  etc.,  tending  to  injure  the 
reputation  of  another,  and  thereby  expose  such  person  to 
public  hatred,  contempt,  or  ridicule.  2  Selw.j  N.  P. 
1061.  Townsend  on  Blander  and  Libel,  Sec.  176  and 
cases  cited.  A  publication,  to  be  libelous,  must  tend  to 
injure  the  plaintiff's  reputation,  and  expose  him  to  public 
hatred,  contempt,  or  ridicule.  A  publication  may  be 
libelous  without  imputing  a  crime  per  se,  Armentrovi 
19 
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V.  Moranda^  8  Blackf,  426.  Jo/mson  v.  StebhinSj  5  Ind., 
364.  This  publication  contains  a  charge  of  inhamanity ; 
calls  the  plaintiff  an  i'nhv/mcm  step-mother;  charges  her 
with  beating  her  child  over  the  he&d  with  a  club  until 
its  clotheff  were  saturated  with  blood.  Surely  here  is  a 
charge  of  gross  inhumanity,  depravity,  and  cruelty, 
and  misconduct,  as  a  step-mother,  which  could  not  fail 
to  injure  the  plain  tiff^s  reputation  and  good  name.  It 
is  clearly  agreed  that  not  only  written  or  printed  scan- 
dal comes  within  the  notion  of  libel,  but  it  may  be  ap- 
plied to  any  defamation  whatsoever,  expressed  either  by 
signs  or  pictures,  and  this  species  of  defamation  is  termed 
written  scandal,  and  thereby  receives  an  aggravation  in 
that  it  is  presumed  to  have  been  entered  upon  with 
coolness  and  deliberation,  and  to  continue  longer  and 
propagate  wider  and  further  than  scandal  uttered  by 
words. 

(7.  W.  Seymov/t  and  Calhovm,  c&  Croxton,  for  defen- 
dant in  error. 

The  gist  of  an  action  for  libel  is  pecuniary  loss,  not 
for  injury  to  reputation,  and  if  the  language  published 
has  not  occasioned  the  plaintiff  pecuniary  loss,  then  no 
action  can  be  maintained.  Tovmahend  101,  106,  107. 
Maitlcmd  v^  Ooldney^  2  East,  426.  When  the  language 
brings  a  party  into  public  hatred,  disgrace,  or  degrades 
him,  exposes  him  to  ridicule,  contempt,  or  tends  to 
vilify  him  or  injure  his  character,  or  diminish  his  repu- 
tation, the  party  must  show  '^  special  damages  "  and 
these  ^^  special  damages  "  must  be  set  out  in  the  petition. 
Stone  V.  Cooper^  2  Denio,  299.     1  Starkie  on  Slander,  2. 

yfoodbwry  v.  Thompson^  8  N.  H.,  194.     Terwilliger  v. 

WandSy  17  N.  Y.,  54.  Malice  must  be  stated  and  pro- 
ven. Townshend,  607.  FowUs  v.  Boweriy  30  N.  Y.,  26. 
ComanorkAJoealth  v.  Clapj  4  Mass.,  163. 
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Maxwell,  J. 

The  charge  in  the  petition  is  that  the  defendant  pub- 
lished an  article  relating  to  the  plaintiff  entitled  '^  As 
INHUMAN  STBP-HOTHEs.'^  ^^  She  ieots  her  child  aver-  the 
head  v)ith  a  chib?^ 

In  Cooper  v.  StonSy  24  Wendell,  434,  Oowen,  J.,  de- 
fines a  libel  to  be  any  malicious  publication  against  a 
person,  ^^  tending  to  blacken  his  reputation,  or  expose 
him  to  public  hatred,  contempt,  or  ridicule."  But  it  is 
not  every  false  charge  against  an  individual  which  is 
sufficient  to  sustain  an  action  for  damages.  In  order  to 
authorize  a  recovery  the  plaintiff  must  aver  in  his  peti- 
tion, and  prove  on  the  trial,  that  he  has  sustained  some 
special  damages  from  the  publication  of  the  alleged 
libel,  unless  the  nature  of  the  charge  is  such  that  the 
words  are  actionable  per  se.  And  where  the  words '  are 
not  actionable  per  ae  it  is  not  SQfficient  to  simply  allege 
that  the  party  has  sustained  damages,  but  a  party  must 
state  in  his  petition  wherein  he  has  sustained  damages. 
A  writing  charged  to  be  a  libel  may  be  expressed  in 
such  clear  and  unambiguous  terms,  that  the  court  wants 
no  circumstances  to  make  it  clearer  than  it  is  of  itself. 
But  if  the  terms  of  the  alleged  libel  are  general,  or  in- 
definite, there  must  be  necessary  averments  in  the  peti- 
tion showing  that  the  libel  was  published  of  cmd  con- 
cerning the  plavrUiff.  The  petition  in  this  case  is  defec- 
tive in  that  regard,  and  there  is  no  allegation  therein 
that  the  defendant  charged  the  plaintiff  with  willfully 
beating  the  child.  The  petition  entirely  fails  to  show 
how  the  plaintiff  was  injured  by  the  alleged  libel,  and 
the  mere  statement  that  she  has  sustained  damages  by 
the  loss  of  friends,  etc.,  where  there  is  no  statement  of 
facts  from  which  it  is  apparent  that  the  defendant  is 
liable  for  dam&ges,  will  not  sustain  the  action.  The 
judgment  of  the  district  court  is  therefore  afiirmed. 

Judgment  Atfibmed. 
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Aultman,  Taylor  &  Co.,  appellants,  v.William  Obbb- 

MBYSB  AND  WIFS  APPALLEEB. 

1.  Husband  and  wife :  deed.  In  the  year  1870,  a  husband  and 
wife  owning  lands  in  sereralty,  in  the  state  of  Wisconsin,  sold 
the  same,  the  husband  receiving  the  money  therefor,  which,  on  re- 
moving to  this  state  in  the  spring  of  that  year,  he  deposited  in  his 
own  name  in  a  bank  in  the  city  of  Lincoln.  Afterwards,  with 
the  knowledge  ^iind  consent  of  his  wife,  he  purchased  certain 
lands  and  paid  for  the  same  with  the  money  in  question,  and 
took  the  deed  in  liis  own  name.  In  the  year  1875  the  husband 
made  a  deed  to  his  wife  for  the  lands  in  controversy.  HsU  that 
the  deed  was  absolutely  null  and  void  at  law. 


a. 


a 


5. 


: .    When  It  is  apparent  that  such  a  deed  has  been 

made  in  pursuance  of  a  valid  antenuptial  agreement,  or  upon 
a  sufficient  consideration,  it  may  be  sustained  In  equity. 


r ,    By  the  common  law  neither  husband  nor  wife 

oould  convey  lands  to  each  other.  And  our  law  still  regards 
them,  in  relation  to  each  other,  as  one  person,  notwithstanding 
the  statutes  enlarging  the  rights  of  the  wife. . 


:    TBANSAGTiONB  BETWEEN  THBM.    Transactions  between 

husband  and  wife  in  relation  to  the  transfer  of  property  from 
one  to  the  other,  by  reason  of  which  creditors  are  prevented  from 
collecting  their  Just  dues,  will  be  scrutinized  very  closely,  and 
the  bona  flds9  of  such  transactions  will  have  to  be  established 
beyond  question  in  order  to  be  sustained  by  a  court  of  equity. 


:    ooMicoNLAWiN  FOBCB.    The  common  law  in  respect 

to  the  rights  of  husband  and  wife  is  in  force  in  this  state,  except 
so  far  as  it  has  been  modified  by  statute. 

Appeal  from  the  district  court  of  York  county. 


The  plaintiffs  Aultman,  Taylor  &  Co.,  recovered  judg- 
ment against  the  defendants  in  the  probate  court  of 
York  county  for  the  sum  of  $488.79,  and  caused  a  trans- 
cript thereof  to  be  entered  in  the  district  court.  Ex- 
ecution issued,  and  after  a  levy  and  sale  of  some  pro- 
perty there  remained  a  balance  due  of  $384.77.    ^ias 


i 

I 
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execution  issued  and  levj  made  upon  the  north-west 
quarter  of  section  fourteen  in  township  ten  north,  of 
range  one  west,  and  returned  '^  not  sold  for  want  of  bid- 
ders." Plaintiffs  then  commenced  this  action  in  the 
district  court,  alleging  that  the  land  so  levied  upon  was 
in  the  name  of  defendant's  wife,  having  been  conveyed 
to  her  by  her  husband  William,  during  the  pendency  of 
the  action  against  him  in  the  probate  court,  with  the  in- 
tent to  hinder,  delay,  and  defraud  his  creditors,  whereby 
the  said  plaintiff  was  unable  to  sell  the  same  to  satisfy 
the  balance  remaining  due  on  his  said  judgment. 
Plaintiffs  prayed  that  said  deed  should  be  canceled,  set 
aside,  etc.  'Upon  a  trial  before  Gaslin,  J.,  sitting  in  the 
district  court  for  York  county,  Mrs.  Obermeyer  testified 
that  in  1852  she  received  a  legacy  of  $400  from  her 
mother,  and  that  about  ten  years  ago  she  received  a 
legacy  of  $600  from  her  mother-in-law;  that  part  of  this 
money  she  allowed  her  husband  to  use  in  a  store;  that 
she  invested  a  portion  of  this  money  in  wild  lands  in 
Wisconsin ;  that  her  husband  also  owned  forty  acres  of 
land  in  Wisconsin;  that  in  1870  they  sold  such  lands 
and  all  of  their  property  in  the  state  of  Wisconsin  and 
deposited  the  proceeds  in  the  State  National  Bank  of 
Lincoln,  Nebraska,  to  the  amount  of  $7,000,  such  deposit 
being  made  in  William's  name;  that  the  real  estate  in 
controversy  was  bought  with  her  own  funds;  and  that 
the  conveyance  to  her  by  her  husband  was  a  payment  of 
the  money  she  allowed  him  to  use. 

Plaintiffs  introduced  one  witness  who  testified  that  he 
was  present  at  the  time  of  the  execution  of  the  deed  by 
William's  grantor;  that  Mrs.  Obermeyer  was  present 
and  saw  said  land  deeded  directly  to  her  husband.  One 
John  Allen,  a  justice  of  the  peace,  testified  that  defen- 
dant William,  while  Mrs.  Obermeyer  was  present,  for 
the  purpose  of  testifying  as  her  bondsman  in  an  appeal 
case  from  the  decision  of  said  Allen,  stated  on  oath  in 
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the  presence  of  his  wife  that  he  was  the  owner  of  the 
land  in  controversy. 

A  decree  was  rendered  below  in  favor  of  defendants, 
and  plaintiffs  appeal. 

EdAJoa/rd  Batea^  for  appellants. 

The  Obermejers'  testimony  shows  that  they  came  to 
Nebraska  and  became  residents  of  this  state  in  the  year 
1870,  and  at  that  time  they  had  sold  all  their  property 
in  Wisconsin,  and  deposited  the  proceeds  in  the  State 
National  Bank  at  Lincoln,  Nebraska^  in  the  name  of  the 
husband.  This  was  an  appropriation  and  redaction  by 
the  husband,  of  the  wife's  separate  property  to  his  own 
use  (if,  from  their  own  testimony,  she  ever  had  any  such 
property).  The  husband  reduced  this  property  to  his 
possession  in  this  state  under  the  common  law  rule,  as 
the  Harried  Woman's  Act  did  not  take  effect  until  June 
1st,  1871.  [Laws  of  1871^  Page  78.]  It  would  be  "im- ' 
pairing  the  obligation  of  a  contract,"  to  divest  the  hus- 
band of  this  property  now.  WesterveU  v.  Oregg^  12  N. 
Y.,  202. 

The  statutes  of  June  1st,  1861  [Laws  1871,  Page  68], 
and  the  Act  approved  Feb.  25th  [Laws  of  1875,  Page 
88],  do  not  abrogate  the  common  law  rule  so  that  a  hus- 
band can  convey  real  estate  directly  to  his  wife,  especial- 
ly in  any  case  where  it  is  against  the  interest  of  the 
creditors  of  the  husband.  Fletcher  v,  Manswr^  5  Ind., 
267.  White  v.  Wager,  25  N.  T.,  828.  [The  case  of 
White  y.  Wager  is  decided  upon  a  statute  similar  to 
ours.]  Farrell  v.  PaUerson^  43  111.,  62.  Thomas  v. 
Ohimgoy  55  111.,  403. 

The  conveyance  of  the  land  in  question  from  the  hus- 
band to  the  wife,  as  shown  by  the  testimony,  is  volun- 
tary and  without  consideration.  The  recitals  in  the 
deed  are  conclusive  of  this.     Bump  on  Fraudulent  Con- 
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veyances,  817  and  318.  Lyne  v.  Bank^  5  J.  J.  Mareh, 
545.  Hurdt  v.  CouHenayj  4  Met.  (Ky.)  139.  Farm- 
era  Bank  v.  Long^  7  Bash.,  837.  Winitsr  u  TToZ^, 
37  Penn.  State,  165 

jS.  E,  Knight^  for  appellees. 

Maxwell,  J. 

Section  one  of  the  act  ^^respecting  the  rights  of  married 
women,"  approved  March  1,  1871,  provides  that:  "The 
property,  real  and  personal,  which  any  woman  in  this  state 
may  own  at  the  time  of  her  marriage,  and  the  rents,  issues, 
profits,  or  proceeds  thereof,  and  any  real,  personal,  or 
mixed  property  which  came  to  her  by  descent,  devise, 
or  bequest,  or  the  gift  of  any  person  except  her  husband, 
shall  remain  her  sole  and  separate  property,  notwith- 
standing her  marriage,  and  sha.ll  not  be  subject  to  the  dis- 
posal of  her  husband,  or  liable  for  his  debts." 

In  1875  this  section  was  amended  by  adding  after  the 
word  "  husband,"  in  the  sixth  line,  the  words  "  or  she 
shall  acquire  by  purchase  or  otherwise." 

At  common  law  those  chattels  which  formerly  be- 
longed to  the  wife  are  by  act  of  law  vested  in  the  hus- 
band, with  the  same  degree  of  property  and  with  the 
same  powers  as  the  wife,  when  sole,  had  over  them." 
This  depends  entirely  on  the  notion  of  a  unity  of 
person  between  the  husband  and  wife,  it  being  held 
that  they  are  one  person  in  law,  so  that  the  very  being 
and  existence  of  the  woman  is  suspended  during  the  cov- 
erture, or  entirely  merged  or  incorporated  in  that  of  the 
husband.  And  hence  it  follows,  that  whatever  personal 
property  belonged  to  the  wife  before  marriage  is  by 
marriage  absolutely  vested  in  the  husband.  In  a  real 
estate,  he  only  gains  a  title  to  the  rents  and  profits  dur- 
ing the  coverture;  for  that,  depending  upon  feudal  prin- 
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ciples,  remains  entire  to  the  wife  after  the  death  of  her 
hnsband,  or  to  her  heirs,  if  she  dies  before  him,  unless, 
by  the  birth  of  a  child,  he  becomes  tenant  for  life  by  the 
curtesy.  But  in  chattel  interests  the  sole  and  absolute 
property  vests  in  the  husband,  to  be  disposed  of  at  his 
pleasure,  if  he  chooses  to  take  possession  of  them;  for 
unless  he  reduces  them  to  possession,  by  exercising  some 
act  of  ownership  upon  them,  no  property  vests  in  him, 
but  they  shall  remain  to  the  wife,  or  to  her  representa- 
tives, after  the  coverture  is  determined."  2  Black. 
Oom.,  433. 

The  common  law  in  respect  to  the  rights  of  husband 
and  wife  is  in  force  in  this  state,  except  so  far  as  it  has 
been  changed  by  statute.  The  second  section  of  the 
act  *^  respecting  the  rights  of  married  women  "  provides 
that :  '^  A  married  woman,  while  the  marriage  relation 
subsists,  may  bargain,  sell,  and  convey  her  real  and  per- 
sonal property,  and  enter  into  any  contract  with  refer- 
ence to  the  same,  in  the  same  manner,  to  the  same  ex- 
tent, and  with  like  effect,  as  a  married  man  may  in  rela- 
tion to  his  real  and  personal  property." 

By  the  common  law  neither  the  husband  nor  wife 
could  convey  lands  to  each  other.  And  our  law  still  re- 
gards them  in  relation  to  each  other  as  one  person,  not- 
withstanding the  statute  enlarging  the  rights  of  the  wife. 
Fowler  v.  Trebem,  16  O.  S.,  498.  White  v.  Wager^  25 
N.  Y.,  828.     Winans  v.  Peebles.  82  N.  Y.,  428. 

The  conveyance  which  Obermeyer  attempted  to  make 
directly  to  his  wife  in  law  was  absolutely  void.  Where 
it  is  apparent  that  such  a  deed  has  been  made,  in  pur- 
suance of  a  valid  ante-uuptial  agreement  or  upon  a  suf- 
ficient consideration,  it  might  be  sustained  in  equity. 
But  in  this  case,  if  we  take  the  most  favorable  view  of 
the  evidence  possible  for  the  defendants,  that  the  money 
in  question  was  derived  from  the  isale  of  lands  owned  by 
the  wife,  still  it  is  clearly  shown  that  in  the  year  1870  the 
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husband  had  reduced  this  money  to  his  possession,  and  had 
retained  possession  thereof  until  the  time  he  purchased 
the  land  in  controversy.  But  in  our  opinion  the  proof 
fails  to  establish  the  fact  that  the  money  with  which 
this  land  was  purchased  was  derived  from  the  sale  of 
lands  belonging  to  the  wife.  Transactions  between  hus- 
band and  wife  in  relation  to  the  transfer  of  property 
from  one  to  another,  by  reason  of  which  creditors  are 
prevented  from  collecting  their  just  dues,  will  be  scruti- 
nized very  closely,  and  the  bona  fides  of  such  transac- 
tion will  have  to  be  established  beyond  question,  in  or- 
der to  be  sustained  by  a  court  of  equity.  The  judgment 
of  the  district  court  is  reversed,  and  a  decree  rendered 
in  favor  of  the  plaintiff. 

Deobeb  aooobdingly. 


Hablan  Edminstbb,  and  othbbs,  plaintiffs  in  bbbob,  v. 
Jonathan  Higoins,  defendant  in  bbbob. 

1.  Vendor's  Lien.  A  vendor  of  real  estate,  upon  an  absolute  con- 
yeyance  thereof  by  deed,  has  no  lien  on  the  land  so  conveyed  for 
Buch  portion  of  the  purchase  money  as  remains  unpaid. 

: The  policy  of  our  law  is  to  discourage  secret 

liens,  and  to  require  all  instruments  affecting  the  title  of  real  es- 
tate to  be  entered  of  record. 

:  — '- —  The  doctrine  that  a  vendor  has  a  lien  on  the  land 


2. 


8. 


conveyed  for  the  purchase  money  remaining  unpaid,  is  repug- 
nant to  our  statutes  in  relation  to  real  estate,  and  is  no  part  of  the 
law  of  this  state. 

4.  Conveyance :  begistbation.  The  proper  registration  of  a 
conveyance  operates  as  constructive  notice  to  all  subsequent  pur- 
chasers of  any  estate,  legal  or  equitable,  in  the  same  property; 
and  such  notice  given  by  the  record  is  as  effectual  in  law  as  per^ 
Bonal  notice. 
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Ebbob  from  the  district  conrt  of  Nemaha  county. 
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The  petition  of  the  plaintiff  in  the  court  below,  Hi^- 
gins,  states  that  on  January  1,  1871,  he  sold  and  abso- 
lutely conveyed  with  full  warranties,  the  premises  de- 
scribed in  the  petition  to  William  Adams,  and  took  two 
promissory  notes  for  the  unpaid  purchase  money.  That 
on  April  17, 1873,  said  William  Adams  died,  leaving  the 
defendants,  except  Edminster,  his  heirs,  and  that  said 
Edminster  was  duly  appointed  administrator.  That  no 
proceedings  had  ever  been  had  to  collect  the  notes,  and 
prays  a  vendor's    lien    and  sale  of  the  premises. 

Defendants  demurred  generally.  The  court  overruled 
the  demurrer,  and  the  defendants  below,  as  plaintiffs  in 
error,  bring  this  petition  in  error  to  reverse  such  judg- 
ment. 

J.  H.  Broady^  for  plaintiff  in  error. 

Altliough  the  doctrine  of  vendors'  liens  was  estab- 
lished in  England  for  a  reason  now  obsolete,  yet  it  has 
always  been  repudiated  by  many  of  the  foremost  states 
of  the  Union,  and  the  tendency  of  the  later  decisions  of 
this  country  is  to  repudiate  it  altogether  as  incompati- 
ble with  our  states  policy  and  jurisprudence  and  the 
business  world  of  to-day.  Gen.  Stat.,  p.  881,  sec. '50. 
Simpson  v.  Mundee^  8  Kan.,  178.  KauffeU  v.  Bowery 
7  Serg.  &  Raw.  (Pa.),  64.  Sew/pU  u  Bwrd^  Id.,  286. 
Cameron  v.  Maaon^  7  Ired.,  Eq.,  180.  Philhrook  v,  D&- 
lano^  29  Maine,  410.  Bayley  v.  Greenleaf^  7  Wheat, 
47.    CHZman  v,  Brown^  1  Mason,  192. 

W.  T.  Rogers^  for  defendant  in  error. 

Maxwell,  J. 

The  doctrine  of  a  vendor's  lien  appears,  to  have  had 
its  origin  in  the  civil  law,  from  which  it  was  borrowed 
and  became  a  part  of  the  equity  jurisprudence  of  Eng- 
land.    Mackreth  v.  Syinons^  16  Vesey,  327.     By  the 
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civil  law  the  vendor  of  property  sold  had  a  privilege,  or 
right  of  priority  of  payment,  in  the  nature  of  a  lien  on 
the  property  for  the  price  for  which  it  was  sold,  not  only ' 
against  the  vendee  and  his  representatives,  but  against  his 
creditors,  and  also  against  sabsequent  purchasers  from 
him.  For  although  the  title  and  dominion  to  the  thing 
sold  passed,  yet  there  was  an  implied  condition  that  the 
vendee  should  not  be  master  of  the  thing  sold  unless  he 
had  paid  the  price,  or  had  otherwise  satisfied  the  vendor 
in  respect  thereof.  Story's  Eq.  Juris.,  Sec.  1221.  Dig., 
Lib.  18,  title  1,  sec:  19.  And  the  rule  was  equally  applied 
to  the  sale  of  movable  and  immovable  property,  and 
equally  applied  whether  there  had  been  a  delivery  of 
possession  or  not.  Id. 

The  principle  upon  which  the  lien  is  sustained  is,  that 
where  a  person  has  obtained  the  estate  of  another  he 
ought  not  in  conscience,  as  between  them,  be  allowed  to 
hold  it  without  paying  the  full  consideration  there- 
for.  Mdchreth  v.  Symons^  15  Vesey,  340.  Story's  Eq. 
Juris.,  1219.  The  doctrine  that  the  vendor,  upon  an 
absolute  conveyance  of  land,  where  no  security  has  been 
taken,  has  a  lien  upon  the  land  sold  for  the  unpaid  pur- 
chase money  is  well  established  in  England.  And  the 
decisions  of  her  courts  on  that  question  have  been  fol- 
lowed in  the  supreme  court  of  the  United  States,  and  in 
the  courts  of  last  resort  of  many  of  the  states  of  the 
Union.  The  question  is  now  presented  to  this  court  for 
the  first  time.  It  is  our  duty  therefore  to  examine  the 
grounds  on  which  it  rests,  and  the  reasons  assigned  for 
its  support,  and  see  how  far  they  are  applicable  to  this 
state,  under  our  laws. 

Blackstone,  aflter  describing  the  principal  kinds  of 
deeds  by  which  real  estate  might  be  conveyed  in  Eng. 
land,  says:  ^^  These  are  the  principal  species  of  deeds  or 
matters  in  pais  by  which  estates  may  be  conveyed  or  at 
least  affected.     Among  which  the  conveyances  to  uses 
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are  by  mnch  the  most  frequent  of  any;  though  in  these 
there  is  certainly  one  palpable  defect — the  want  of  suffi- 
cient notoriety,  so  that  purchasers  or  creditors  cannot 
know  with  any  absolute  certainty  what  the  estate  and 
the  title  to  it  in  reality  are,  upon  which  they  are  to  lay- 
out or  lend  their  money.  In  the  ancient  feudal  method 
of  conveyance  (by  giving  corporal  seisin  of  the  lands) 
this  notoriety  was  in  some  measure  answered;  but  all  the 
advantages  resulting  from  thence  are  now  totally  de- 
feated by' the  introduction  of  death-bed  devises  and 
secret  conveyances;  and  there  has  never  yet  been  any 
sufficient  guard  provided  against  fraudulent  charges  and 
incumbrances  since  the  disuse  of  the  old  Saxon  custom 
of  transactitig  all  conveyances  at  the  county  court,  and 
entering  a  memorial  of  them  in  the  chartalary  or  ledger 
book  of  some  adjacent  monastery,  and  the  failure  of  the 
general  register  established  by  King  Bichard  the  First^ 
for  the  Starrs  or  mortgages  made  to  Jews  in^he.capitula 
de  judaeis,  of  which  HoVenden  has  preserved  a  copy." 
2  Blacks.  Oom.,  342:  "  Conveyance  by  bargadfi  And  sale 
in  order  to  pass  a  freehold,  under  the  provisions  of  27 
Henry  VIII,  was  required  to  be  made  by  indenture  and 
enrolled  within  six  months  in  one  of  the  courts  of  West- 
minster Hall  or  with  the  cicstos  rotulorum  of  the  county, 
but  registration  is  entirely  distinct  from  that."  8  Wash, 
on  Beal  Property,  813.  It  is  well  settled  in  England 
that  the  mere  registration  of  a  conveyance  will  not  be 
deemed  constructive  notice  to  subsequent  purchasers. 
Wyatt  V.  Barwelly  19  Ves.,  435.  Jollard  v.  Stambrtdge^ 
8  Ves.,  477.  Story's  Eq.  Juris.,  Sec.  402.  In  this  state, 
however,  the  proper  registration  of  a  conveyance  operates 
as  constructive  notice  to  all  subsequent  purchasers  of 
any  estate,  legal  or  equitable  in  the  same  property. 

Section  sixteen,  chapter  61,  Genl.  Statutes,  875,  pro- 
vides that:  "All  deeds,  mortgages,  and  other  instru- 
ments of  writing,  which  are  required  to   be  recorded, 
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shall  take  effect  and  be  in  force  from  and  after  the  time 
of  delivering  the  same  to  the  clerk  for  record,  and  not 
before,  as  to  creditors  and  sabseqaent  purchasers  in  good 
faith  without  notice.  And  all  snch  deeds,  mortgages, 
and  other  instruments  shall  be  adjudged  void  as  to  all 
creditors  and  subsequent  purchasers  without  notice,  whose 
deeds,  mortgages,  and  other  instruments  shall  be  first  re- 
corded ;  Pravidedy  That  such  deeds,  mortgages,  and  other 
instruments  shall  be  valid  between  the  parties." 

Section  fifty,  Geiil.  Stat.  881,  provides  that:  "Every 
conveyance  of  real  estate  shall  pass  all  the  interest  of 
the  gra/niOT  therevriy  unless  a  contrary  intent  can  be  rea- 
sonably inferred  from  the  terms  used." 

The  obvious  intention  of  the  registry  acts  is  to 
give  notice  to  all  persons  who  may  have  occasion  to 
ascertain  whether  there  has  been  any  prior  incumbrance 
or  conveyance  of  any  real  estate.  And  the  notice  given 
by  the  record  is  as  effectual  in  law  as  personal  notice  to 
the  party  to  be  affected  by  it.  The  policy  of  our  law  is 
to  discourage  secret  liens,  and  to  require  all  instruments 
affecting  the  title  of  real  estate  to  be  entered  of  record. 
The  law  thus  places  the  means  within  the  reach  of  every 
one  desiring  to  purchase  real  estate  of  ascertaining  the 
condition  of  its  title. 

What  is  a  vendor's  lient  We  are  told  that  it  is  an 
equitable  mortgage  for  the  amount  of  purchase  money 
of  real  estate  remaining  unpaid.  But  an  equitable  mort- 
gage grows  out  of  an  agreement  that  a  lien  shall  be  cre- 
ated, while  a  vendor's  lien  in  a  case  like  the  one  at 
bar  arises,  if  at  all,  without  a  contract,  and  against  the 
express  terms  of  the  deed.  Neither  is  it  in  the  nature 
of  a  trust.  There  is  no  agreement  of  any  kind  that  the 
land  shall  he  held  as  security  for  the  payment  of  the 
purchase  money.  This  is  a  case  where  credit  was  de- 
liberately given,  trusting  to  the  solvency  of  the  debtor, 
and  notes,  payable  in  the  future,  were  received  by  the 
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vendor  for  that  portion  of  the  purchase  money  on 
which  credit  was  given.  It  is  difiionlt  to  perceive  how 
the  land  can  be  charged  with  a  lien  not  contemplated 
by  the  parties.  The  case  woold  be  entirely  different  if 
the  sale  had  been  for  oaeh,  and  the  deed  had  been  deliv- 
ered before  payment  of  the  consideration.  Then  the 
vendee  becomes  a  trastee  for  the  parchaae  money,  and 
the  estate  pnrchaeed  is  charged  with  the  trast  in  the 
hands  of  any  one  except  an  innocent  pnrchaeer  without 
notice. 

In  Oilman  v.Brovm,  1  Mason,  193,  Story,  J,,  flays: 
"  The  lien  of  a  vendor  for  the  pnrchaae  money  is  the 
mere  creature  of  a  court  of  equity,  which  it  moulds  and 
fashions  according;  to  its  own  purposes.  It  is,  in  short, 
a  right  which  has  no  existence  until  it  is  eetablished  by 
the  decree  of  a  court  in  the  particular  case,  and  is  then 
made  subservient  to  all  the  other  equities  between  the 
parties." 

^lackstone  says:  "  Hard  is  the  common  law  still  enb- 
flieting,  that  land  derived  or  descending  to  the  heir  shall 
not  be  liable  for  simple  contract  debts  of  the  ancestor  (a 
devisor,  although  the  money  was  laid  ont  iapurchating 
the  very  land."    Blackstone  Com.,  Book  III,  480. 

This  provision  of  the  common  law  doubtless  had 
great  infloence   in  leading   the  court  of  Chancery  of 
England  to  adopt  the  doctrine  of  vendor's  lien  from  the 
civil  law  to  prevent  a  failure  of  justice.     But  this  doc- 
trine can  have  no  application  in  this  state,  where  debts 
are  a  charge  upon  the  lands  of  decedents,  and  where 
the  estate  descends  or  is  devised  snbjeotto  such 'debts, 
e  are  dearly  of  opinion  that  the  doctrine  of  a  ven- 
lien  in  a  case  like  the  one  at  bar  is  repugnant 
ir  statutes  in  relation  to  real  estate,  and  is  tiierefore 
art  of  our  law.     It  follows  from   these  views  th&t 
udgment  of  the  district  court  mast  be  reversed  aad 
ause  dismissed. 

JuDaUBHT  AOOOBDIWOLT. 
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David  G.  Hagoabd,  plaintiff  in  BBRor,  y.  Matthiab 
S.  Wallen,  ADMunsTBATOB  of  A.  0.  Johnson,  defen- 
dant IN  BBBOS. 

1.  Beplevin :  PLSADiNa.  A  petition  in  replevin  should  state  that 
the  plaintiff  is  the  owner  of  the  goods  sought  to  be  recoyered 
(or  has  a  special  property  therein  stating  its  nature),  that  he  is 
entitled  to  the  immediate  possession  of  such  goods,  and  that  the 
defendant  wrongfhlly  detains  the  same.  The  gist  of  the  action 
is  the  unlawful  detention  of  the  property. 

d.  Pleading,  pbtition.  Where  a  petition  is  defective  for  want 
of  a  material  averment,  and  such  i^erment  Is  supplied  by  the 
answer,  the  defects  in  the  petition  will  thereby  be  cured. 

8.  Herd  Law.  It  is  the  duty  of  a  party  taking  up  stock,  under  the 
provisions  of  an  act  for  a  general  herd  law  to  protect  cultivated 
lands  from  trespass  by  stock,  to  give  notice  to  the  owner  of  such 
stock  within  a  reasonable  time  after  taking  up  the  same.  As  to 
what  is  a  reasonable  time  must  be  determined  by  the  circumstan- 
ces of  each  case. 


4.  ' :  ABBiTRATiON.  The  object  of  the  provision  for  arbitra- 
tion is  to  afford  a  speedy  and  inexpensive  mode  of  ascertaining 
the  damages  sustained  by  trespass  of  stock  upon  cultivated  lands. 
Ck>urt8  construe  proceedings  of  this  kind  with  great  liberality  in 
all  matters  except  as  to  the  Jurisdiction.  ^ 

Ebbob  to  the  district  court  of  Sannders  county.  It 
was  an  action  of  replevin  tried  below  before  Post,  J., 
who  rendered  judgment  for  defendant  in  the  sum  of  one 
dollar  damages  and  costs  of  suit. 

W.  A.  Marlowj  for  plaintiff  in  error. 

IF.  3.  MtrngeTy  for  defendant  in  error. 
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Maxwell,  J.  ' 

It  is  claimed  by  the  defendant  that  the  petition  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 
'  The  following  is  a  copy  of  the  petition: 
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"That  on  or  about  the  seventh  day  of  November  1875, 
in  Marietta  precinct  in  Saunders  county,  Nebraska,  the 
defendant  wrongfully  detained  and  still  detains  in  his 
possession  the  following  described  goods  and  chattels  of 
the  plaintiff,  to-wit:  One  black  and  white  spotted  sow 
pig,  being  of  the  value  of  fifteen  dollars,  to  the  damage 
of  the  plaintiff  in  the  sum  of  ten  dollars.  This  action 
is  brought  in  replevin  to  recover  the  possession  of  said 
personal  property,  to-wit:  One  black  and  white  spotted 
sow  pig,  and  the  plaintiff  asks  judgment  accordingly 
and  for  ten  dollars  damages.^' 

A  petition  in  replevin  should  state  that  the  plaintiff 
is  the  owner  of  the  goods  sought  to  be  recovered  (or 
has  a  special  property  therein,  stating  its  nature),  that 
he  is  entitled  to  the  immediate  possession  thereof,  and 
that  the  defendant  wrongfully  detains  the  same.  The 
gist  of  the  action  is  the  unlawful  detention  of  the 
property. 

llie  action  can  be  maintained  only  in  cases  where  the 
plaintiff  is  entitled  to  the  immediate  possession  of  the 
property.  The  petition  therefore  is  defective  in  not 
stating  that  the  plaintiff  is  entitled  to  the  immediate 
possession  of  the  property.  WUtiams  v,  West^  2  Ohio 
State,  85. 

In  cases  where  the  petition  is  defective  for  want  of  a 
material  averment,  and  such  averment  is  supplied  by 
the  answer  and  is  not  inconsistent  with  the  averments 
in  the  petition  the  defects  in  the  petition  will  thereby  be 
cured,  at  least  after  verdict  and  judgment  thereon.  Er- 
win  V.  Shafer^  9  Ohio  State,  44.  Insurance  Corrypa- 
mi  V,  Kelly,  24  Ohio  State,  865. 

The  defendant,  in  his  answer,^  claims  to  be  entitled  to 
the  possession  of  the  property  under  the  provisions  of 
an  act  for  a  general  herd  law  to  protect  cultivated  lands 
from  trespass  by  stock. 

On  the  tenth  day  of  November,  1874,  the  defendant 
served  the  following  notice  on  the  plaintiff: 
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^^  Mr.  Haogabd: 

"This  is  to  notify  you  that  I  did,  on  Saturday,  Novem- 
ber 7, 1874,  take  up  one  hog  belonging  to  you  on  section 
4,  east  i  of  8.  E.  i  of  said  section.  I  am  damaged  to  the 
amount  of  $3.00.  I  do  hereby  appoint  E.  B.  Smith  and 
A.  M.  Smith  as  arbitrators  to  appraise  said  damages  if 
you  do  not  see  fit  to  pay  the  same  with  costs. 

"A.  0.  Johnson." 

The  notice  was  served  on  the  plaintiff  on  the  tenth 
day  of  November,  1874.  On  the  ninth  of  that  month 
the  plaintiff  commenced  an  action  in  replevin  for  the 
recovery  of  the  property.  The  summons  and  order  of 
delivery  were  served  on  the  defendant  on  the  twelfth  day 
of  the  month  and  the  property  delivered  to  the  plaintiff. 

It  is  the  duty  of  a  party  taking  up  stock  under  the 
provisions  of  the  act  in  question  to  notify  the  owner,  if 
known,  within  a  reasonable  time  after  taking  up  the 
stock.  As  to  what  is  a  reasonable  time  must  depend 
to  a  great  extent  upon  the  circumstances  attending  each 
case.  The  notice  certainly  was  sufficient  to  give  the  de- 
fendant a  lien  on  the  property.  Courts  construe 
proceedings  of  this  kind  with  great  liberalty  in  all  mat- 
ters except  as  to  the  jurisdiction.  Harding  v.  Trustees^ 
3  Ohio,  232.    Austin  v.  Hcuyden,  6  Ohio,  888. 

The  object  of  the  law  is  to  afibrd  a  speedy  and  inex- 
pensive mode  of  ascertaining  the  damages  sustained  by 
trespass  of  stock  upon  cultivated  lands.  K  either  party 
is  aggrieved  by  the  award  he  has  aright  to  appeal. 

Substantial  justice  between  the  parties  appears  to 
have  been  done  in  the  case.  The  judgment  of  the  district 
court  is  therefore  affirmed. 

JuDaMBNT  AF7IBMED. 
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William  H.  Gabrison,  plaintiff  in  ebbob,  v.  Thb  Pbo- 
PLB  OF  THB  State  of  Nebraska,  defendant  in  ebbob. 

1.  Goart0 :  powBB  of  dibtbict  court.  In  the  year  1876,  G.  was 
indicted  for  rape.  The  court  fixed  the  amount  of  bail  required 
of  the  accused,  and  the  cause  was  continued  until  the  next  term. 
In  1876  the  cause,  on  motion  of  the  accused,  was  continued  un. 
til  the  next  term.  At  the  next  term  of  the  court,  held  in  1877^ 
the  accused  filed  a  plea  in  abatement,  alleging  that  there  was  no 
record  of  the  finding  of  the  indictment  against  him.  The  judge 
who  held  court  at  the  time  the  indictment  was  found  had  ceased 
to  be  judge  of  the  district  court,  and  had  failed  to  sign  the  jour- 
nal of  the  court  The  presiding  judge  of  said  court  in  the  year 
1877  ordered  an  entry  conforming  to  the  facts  to  be  made  on 
the  journal  of  the  court,  showing  that  an  indictment  had  been 
found  against  the  accused.  Held,  That  the  court  had  authority  to 
make  such  entry. 


2. 


3. 


4. 


:    .    The  entire  purpose  of  entering  orders  or  judg. 

ments  as  of  a  prior  date  is  to  supply  matters  of  evidence.  Where 
it  is  clear  that  an  order  or  judgment  was  in  fact  rendered,  but 
through  the  inadyertance  or  negligence  of  the  clerk  was  not  en. 
tered  upon  the  journal,  the  court  has  authority  to  order  it  to  be 
supplied. 


:    .    NUNC  PRO  TUNC  ORDER.    But  the  failure  of  the 

court  to  act  does  not  authorize  the  entry  of  a  nunc  pro  tune  order 
or  judgment  If  no  order  or  judgment  was  in  fact  rendered,  the 
court  cannot  treat  such  defect  as  a  clerical  error. 


5. 


6. 


:    .    amendhent  of  records.    Courts  retain  au. 

thority  oyer  their  records  after  the  entry  of  judgment,  and  pos- 
sess authority  to  supply  a  record  which  has  been  lost  or  destroyed, 
and  in  doing  so  must  be  governed  by  the  rules  of  evidence.  A 
court  may  amend  its  record  to  correspond  with  the  facts,  and 
this  may  be  done  from  the  judge's  notes,  or  any  other  satisfactory 
evidence. 

Bape:  DEFINITION  OF.  Rape  is  defined  to  be  the  unlaw(til 
carnal  knowledge  by  a  man  of  a  woman  forcibly  and  agai7t%t  her 
will. 

:      ASSAULT  WITH  INTENT  TO  COMMIT  RAPE.  To  OOUStltUte  an 

assault  with  intent  to  commit  a  rape  there  must  have  been  an 
intent  to  commit  a  rape,  and  that  intent  musi  have  been  mani- 
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fested  by  an  assauit  for  that  purpose  upon  the  person  intended  lo 
be  ravished.  Both  of  these  ingredients  are  necessaiy  to  consti- 
tute the  offense. 

7. :    WITNB88.    The  ii^ured  party  is  a  competent  witness,  but 

her  credibility  must  be  submitted  to  the  jury.  Where  the 
Jury  are  satisfied  beyond  a  reasonable  doubt  ft-om  the  testimony 
of  the  prosecutrix  alone  of  the  guilt  of  the  accused,  they  will 
be  justified  in  returning  a  verdict  of  guilty. 

8.  Praotioe:  ezosftioiib  to  instkugtionb.  Exceptions  to  ia- 
structions  to  be  available  must  be  taken  at  ^e  time  the  instruc- 
tions claimed  to  be  erroneous  are  given;  exceptions  cannot  be 
taken  before. 

9. :    JOINDER  OP  COUNTS  IN  AN  iNDicjTMBNT.    It  Is  proper  In 

an  indictment  to  join  a  count  for  an  assault  to  commit  a  rape 
with  a  count  for  rape  itself. 

10.  ■ :    EvmiENCB.    Where  evidence  of  good  character  is  before 

the  Juiy  it  is  their  duty  to  give  it  such  weight  as  they  think  it  is 
entitled  to.  It  is  the  province  of  the  jury  to  weigh  the  evidence 
and  determine  the  facts,  and  they  should  be  left  as  free  and  un- 
trammelled to  give  such  weight  to  the  evidence  of  good  charac^ 
ter  as  they  are  in  relation  to  other  facts. 

11. :    .    In  the  absence  of  evidence  to  the  contrary  the 

law  presumes  every  one  innocent  And  this  legal  presumption 
of  innocence  is  a  matter  of  evidence  to  the  benefit  of  which  tkie 
party  accused  is  entitled. 

Ebbob  from  the  district  court  of  Fillmore  county. 
Tried  below  before  Wbatsb,  J.  The  opinion  atatcB  the 
case. 

Ja/ine%  Laird  and  C.  Maxam  ISforthrup^  for  plaintiff 
in  error. 

L  It  was  error  on  the  part  of  the  district  court  to 
overrule  the  plea  in  abatement. 

1.  The  court  can  amend  an  irregularity,  but  cannot 
amend  to  confer  jurisdiction.  Hallett  v.  Rigkt6r9^  13 
Howard  Pr.,  43,  46. 

2.  All  records  of  judgments  should  €how  jurisdiction 
of  the  person  on  their  face.    Nothing  can  be  intended 
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in  their  favor  on  the  question  of  jarisdiction.  Thaoker 
V.  Powdly  6  Wheaton,  127.  Smith  v.  Fowle^  12  Wend., 
11.  Borden  v.  FUchy  16  Johnson,  141.  Bigelow  v. 
Stea/m%^  19  Johnson,  89. 

3.  It  is  well  settled  that  the  record  cannot  be  amended 
after  the  term  on  parol  proof  of  what  was  done.  There 
mnst  be  something  in  the  record  to  amend  by.  Moody 
v.  Orcmtj  41  Miss.,  665.  BusseU  v.  MoDottffollj  8  S. 
and  M.  (Miss.),*247. 

4.  Clerical  errors  and  no  others  can  be  isimended  by 
order  of  court.  The  statute  of  amendments  does  not  ap- 
ply to  criminal  cases,  hence  the  common  law  rule  pre- 
vails. Young  v.  State^'6  Ohio,  439.  Hunt  v.  Teatman^ 
3  Ohio,  16.  Torbet  v.  Cojffm^  6  Ohio,  84.  Moore  v. 
Brovon,  10  Ohio,  197. 

6.  The  doctrine  is  that  in  no  case  can  the  proceedings 
of  a  former  term  be  amended  unless  there  is  something 
in  the  record  to  amend.  Clerical  errors  cannot  be  cor- 
rected at  a  subsequent  term  from  the  memory  of  the 
judge,  or  from  evidence  filed  in  the  cause;  they  can  be 
corrected  only  by  proceedings  of  record.  ^^  It  is  appar- 
ent in  this  case  that  the  endorsement  by  the  court  was 
not  a  record,  but  merely  a  memorandum."  Boon  v. 
Boon^  8  S.  and  M.  (Miss.),  818.  Bumey  v.  Boyetty  1 
Howard  (Miss.),  41.  BvseeU  v.  McDougall^  8.  S.  and 
M.,  284. 

6.  The  power  of  the  court  to  amend  a  record  after  the 
term  extends  only  to  mere  clerical  errors.  DeCdstro  v. 
Bickardeony  25  Cal.,  49.  Bodine  v.  SwiaheTy  66  111.,  536. 

II.  Eefusal  of  the  court  to  charge  twentieth  instruc- 
tion as  requested  by  defendant,  and  charging  the  same 
as  changed  is  error.  To  commit  an  assault  with  intent 
to  commit  a  rape  the  defendant  must  intend  to  consum- 
mate the  offense  by  force,  and  not  to  tempt  the  prosecu- 
trix to  consent.     Regiria  v.  Hallety  9  0.  and  P.,  748-9. 
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State  V.  Murphy^  6  Ala.,  766.  Pleat<a7it  v.  State^  8 
English  (Ark.),  360.  Simth  v.  State,  12  O.  St,  470. 
Bussell  on  Orimea,  7  Ed.,  693  to  697. 

III.  Eefusal  of  the  court  to  charge  the  fourth  and 
ninth  inBtructions,  as  requested  by  defendant,  is  error. 
"  Oamal  knowledge  "  is  equal  in  meaning  with  "  sexual 
intercourse."  Penetration  and  emission  are  both  neces-^ 
sary  to  constitute  rape.  JSlackbttm  v.  State,  22  Ohio 
State.,  110.     Williams  v.  State,  14  Ohio,  222. 

lY.  It  would  be  dangerous  to  convict  in  any  case,  as 
a  general  rule,  on  the  testimony  of  the  prosecutrix 
without  corroboration.  Johnston  v.  State,  17  Ohio,  698. 
Laughlin  v.  State,  18  Ohio,  99.  Gten.  Stat.,  sec.  47S, 
Criminal  Code. 

Oeorge  H,  Roherta,  Attorney  Oeneral  (with  whom 
was  W.  H.  Morria),  for  the  State. 

I.  It  is  competent  for  courts,  where  things  have  been 
done  by  the  court,  that  can  only  be  evidenced  by  the 
record,  and  where,  by  the  omission  of  the  clerk,  the  entry 
has  not  been  made,  to  supply  proof  by  a  ntunopro  tuno 
entry.  Bradford  v.  Watts,  "Wrights  E.,  496.  Moore 
V.  Brown,  10  Ohio,  199.  Young  v.  Ohio,  6  Ohio,  487. 
Powell  on  Appellate  Proceedings,  note  4  in  appendix. 
The  court  may  direct  a  record  to  be  made  by  the  <}lerk 
from  the  minutes  and  files  where  no  record  exists,  and 
the  court  may  amend  the  record  in  criminal  cases. 
Mohan  v.  Ohio,  10  Ohio,  284.  Strange,  842.  2  Hawk- 
in's  Pleas,  26,  §  129,  page  278.  More  especially  is  this 
the  case  if  there  is  anything  in  the  records  or  proceedings 
to  amend  by.  The  fact  that  the  clerk  did  not  perform  his 
entire  duty  in  making  up  the  record  cannot  deprive  par* 
ties  of  their  rights,  even  although  he  should  entirely  fail 
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to  make  np  a  record;  snch  neglect  would  not  affect  those 
interested  in  the  matter  decided  if  sufficient  conld  be 
found  upon  the  files  and  books  of  the  court  to  show 
what  had  been  done.  Ifewnarn?8  Lessee  v.  City  of  Cin- 
cinnati^ 18  Ohio,  331.  Powell  on  Appellate  Pro.,  §  72, 
p.  174. 

Every  court  of  record  has  ample  power,  even  after  a 
suit  is  determined,  to  amend  its  own  record— that  is,  the 
journal  or  memorial  of  its  own  proceedings  kept  by  the 
court  or  its  clerk — by  inserting  what  has  been  omitted, 
or  striking  out  what  may  have  been  erroneously  entered; 
for  every  court  of  record  is  entrusted  with  the  very  re- 
sponsible duty  of  keeping  it  faithfully,  and  making  it 
speaJc  the  truths  as  it  imports  absolute  verity,  and  cannot 
be  collaterally  called  in  question,  and  the  record  so 
amended  stands  as  if  it  never  had  been  defective.  Phii- 
lips  V,  Hi/fdon^  Busbee,  382.  Qulloway  v.  McKeither^ 
5  Ire.  (Law),  12. 

II.  But  one  question  raised  by  plaintiff  in  error  is  of 
importance  to  the  public,  i.  ^.,  whether  in  a  prosecution 
for  rape  it  is  necessary  to  prove  emission  the  same  as 
other  facts.  If  the  fact  were  not  presumed,  penetration 
being  proved,  it  would  seem  impossible  of  proof,  since 
if  the  temale  could  testify  to  the  fact,  it  would  disprove 
the  crime,  and  in  case  of  a  child  the  victim  could  know 
nothing  of  such  a  thing,  and  it  is  difficult  to  know  of  any 
other  witness  who  could  testify  to  that  fact.  The  es- 
sence of  the  crime  is  not  the  fact  of  intercourse,  but  the 
injury  and  outrage  to  the  modesty  and  feeling  of  the  fe- 
male by  means  of  the  carnal  knowledge  effected  by 
force,  and  it  seeftis  the  injury  and  outrage  to  the  female 
would  not  be  lessened,  nor  public  safety  and  morals  pre- 
served, because  a  man  failed  fully  to  accomplish  his  de- 
sign. As  far  as  the  female  is  concerned,  the  outrage  is 
complete,  whether  emission  takes  place  or  not.     Cross- 
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well  V.  Feophj  18  Mich.,  433.  2  Bish.  0.  L.,  §  944. 
Green.  Ev.,  §  210.  FeopU  v.  JUcDonaldy  9  Mich.,  160. 
People  V.  Bartony  1  Wheeler  0.  C,  879. 

Maxwell,  J, 

At  the  Jnne  term,  1876,  of  the  district  court  for  Fil- 
more  connty,  an  indictment  for  rape  was  found  against 
the  plaintiff.  The  indictment  contained  three  connts: 
jFirsty  Charging  that  the  plaintiff  did  carnally  know  and 
abuse  one  Oharlotte  A.  Simmons,  a  female  child  under 
the  age  of  ten  years,  with  her  consent.  Second^  That 
William  H.  Garrison  on  the  first  day  of  May,  1874,  in 
and  upon  one  Oharlotte  A.  Simmons,  did  unlawfully, 
etc.,  ravish  and  carnally  know  her,  she  being  a  female 
child  other  than  the  daughter  or  sister  of  him,  etc.  Thvrdy 
That  William  H.  Garrison  on  the  first  day  of  April, 

1875,  upon  one  Oharlotte  A.'  Simmons  did  unlawfully, 
etc.,  make  an  assault,  etc.,  with  an  intent  to  ravish  and 
carnally  know  her. 

The  plaintiff  was  acquitted  on  the  first  and  second 
counts  of  the  indictment,  but  was  convicted  on  the  third 
count  thereof,  and  was  sentenced  to  five  years  imprison- 
ment in  the  penitentiary. 

At  the  June  term,  1876,  of  said  court,  the  presiding 
judge  endorsed  upon  the  indictment  the  amount  of  bail 
to  be  given  by  the  plaintiff,  and  the  indictment  was  filed ; 
but  the  journal  failed  to  show  that  am,  indictment  had 
been  fovmd.    At  the  next  term  of  court  held  in  June, 

1876,  the  plaintiff  was  arraigned  and  plead  not  guilty, 
and  on  his  motion  the  cause  was  continued.  At  the 
June  term,  1877,  the  defect  in  the  record  was  discovered, 
at  which  time  the  judge  presiding  at  the  time  the  indict- 
ment was  found  had  ceased  to  be  judge  of  the  district 
court.  The  journal  of  the  court  not  having  been 
corrected  in  open  court  and  signed  by  him,  the  court, 
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in  JnDe,  1877,  ordered  the  following  entry  to  be  made 
in  the  journal:  ^^And  now  on  this  twentieth  day  of 
May,  1875,  the  grand  jury  heretofore  duly  chosen,  se- 
lected, empaneled,  and  sworn,  came  into  open  court  in 
charge  of  a  sworn  officer,  and  being  called  in  open  court 
each  answered  to  his  name,  and  the  jury  all  being  pres- 
ent returned  into  open  court,  and  by  their  foreman,  as  a 
true  bill,  did  present  an  indictment  by  the  people  of  the 
state  of  Nebraska  against  William  H.  Garrison,  charg- 
ing said  William  H.  Garrison  with  the  crime  of  rape; 
also  with  the  crime  of  an  assault  with  intent  to  commit 
rape.  And  afterwards,  to-wit,  on  the  twentieth  day  of 
May,  1875,  there  was  filed  in  the  office  of  said  clerk  an 
indictment  in  the  words  and  figures  following,  and  en- 
dorsed as  appears  in  the  following,  to-wit,''  etc. 

This  amendment  of  the  record  is  assigned  for  error. 

In  Bradley  v.  Smithy  6  Ohio,  497,  the  court  say:  "  The 
docket  kept  by  the  presiding  judge  contains  his  original 
minutes  of  the  doings  of  the  court.  We  see  no  impro- 
priety in  that  court  in  correcting  the  mistakes  of  the 
derk  in  transcribing  these  minutes." 

In  Mahan  v.  The  State^  10  Ohio,  284,  the  court  say: 

*<<  Clerical  omissions,  in  criminal  cases,  are  amendable  at 

common  law,  and  the  same  rule  prevails  in  civil  cases." 

In  HolliMer  v.  Judges  of  the  District  Cowrt^  8  Ohio 
State,  202,  it  was  alleged  that  the  judge  of  the  court  of 
common  pleas,  who  presided  at  the  term  of  the  district 
court  held  in  April,  1855,  had  improperly  stricken  out 
of  a  bill  of  exceptions,  outside  of  the  court  room,  after 
the  final  adjournment  of  the  court,  certain  material 
words.  In  a  pt*oceeding  to  compel  the  judges  to  amend 
the  bill  of  exceptions  by  inserting  therein  the  words  so 
stricken  out,  the  defendants  answered  that  the  official 
terms  of  two  of  the  judges  who  held  said  terms  of  court 
had  expired,  and  that  the  judges  then  holding  the  dis- 
trict court  knew  nothing  about  the  facts  in  relation  to 
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said  alteration.  The  court  held  this  no  legal  excuse  for 
not  correcting  the  record.  That  the  personal  knowledge 
of  the  court  is  not  essential  to  the  correction  of  a  cleri- 
cal error,  as  he  has  power  to  inquire  into  the  matter  and 
inform  himself  bv  competent  evidence,  and  act  upon  that 
as  he  acts  upon  proofs  given  in  court  in  the  performance 
of  other  judicial  acts.  In  Mayo  v.  TT/aV^^m,  2  Jones' Law 
Bep.,  231,  where  it  was  objected,  upon  a  motion  to  amend 
a  record,  that  it  was  not  a  motion  to  amend  but  to  make 
a  record,  and  that  there  was  nothing  in  the  record  to 
amend  by,  the  court  held:  ^^This  idea  is  founded  in 
mistake.  The  petition  is  not  to  amend  the  record  of 
the  order  (which  was  wholly  omitted  in  the  record)  but 
to  amend  the  record  of  the  court  of  that  term,  by  now 
causing  to  be  put  upon  it  that  which  was  at  the  time 
ordered  by  the  court  but  omitted  by  the  clerk." 

The  entire  purpose  of  entering  orders  or  judgments  as 
of  some  prior  date,  is  to  supply  niatters  of  evidence.  The 
failure  of  a  court  to  act  does  not  authorize  the  entry  of  a 
wunopro  tunc  order  or  judgment.  If  no  order  or  judg 
ment  was  in  fact  rendered,  the  court  cannot  treat  such 
defect  as  a  clerical  error.  But  when  it  is  clear  that  an 
order  or  judgment  was  in  fact  rendered,  but  was  not  en- 
tered upon  the  journal  through  the  inadvertance  or  neg- 
ligence of  the  clerk,  the  court  has  authority  to  order  it. 
to  be  supplied.  In  such  a  case  the  record  is  merely 
amended  by  inserting  in  the  memorial  of  the  proceed- 
ings of  the  court  that  which  has  been  omitted  therefrom. 
Courts  retain  authority  over  their  records  after  the  entry 
of  the  judgment.  They  possess  authority  to  supply  a 
record  which  has  been  lost  or  destroyed,  and  in  doing  so 
must  be  governed  by  the  rules  of  evidence.  This  power 
authorizes  the  court  to  amend  its  record  to  correspond 
with  ^^facts^  and  this  may  be  done  upon  the  judges' 
notes  or  any  other  satisfactory  evidence.  Amendment  of 
the  record  has  been  more  frequently  exercised  in  civil 
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than  in  criminal  cases,  bat  no  good  reason  exists  why  it 
shonld  not  apply  to  both  classes  alike.  The  coart  there- 
fore did  not  err  in  permitting  the  entry  to  be  made. 

As  the  jnry  acquitted  the  plaintiff  on  the  first  and  sec- 
ond counts  of  the  indictment  it  is  unnecessary  ta  review 
the  instructions  upon  those  counts.  The  court  instruc- 
ted the  jury  that  before  they  could  find  the  plaintiff 
guilty  as  he  stands  charged  in  the  third  count  of  the  in- 
dictment they  ^^mnst  be  satisfied  beyond  a  reasonable 
doubt  that  the  defendant  (plaintiff  in  error)  intended  to 
consummate  the  offense  by  force  and  not  to  tempt  the 
prosecutrix  to  consent."    This  is  assigned  for  error. 

Section  fourteen,  chapter  lY,  of  the  criminal  code, 
provides  that:  "  If  any.  person  shall  assault  another  with 
intent  to  commit  a  murder,  rape,  or  robbery  upon  the 
person  so  assaulted,  every  person  so  offending  shall  be 
imprisoned  in  the  penitentiary  not  more  than  fifteen  nor 
less  than  two  years."  Rape  is  defined  to  be  the  unlaw- 
ful carnal  knowledge  by  a  man  of  a  woman,  forcibly 
and  ar/aifist  her  will.  1  East  P.  0.,  434.  1  Bishop  C.  L. 
Sec.  1,113.    Smith  v.  The  State,  12  Ohio  State,  470. 

The  general  rule  is  well  settled  that  the  woman  must 
oppose  the  act,  and  that  if  she  in  any  manner  favor  it 
the  party  accused  cannot  be  convicted  of  rape.  The  ex- 
ceptions to  the  rule  are  where  the  woman  is  non  ooinpoa, 
or  has  been  reduced  to  a  state  of  insensibility  and  viola- 
ted while  in  that  condition,  and  cases  where  consent  has 
been  induced  by  fears  of  personal  violence. 

To  constitute  the  crime  charged  in  the  third  count  of 
the  indictment  there  must  have  been  an  intent  to  com- 
mit a  rape,  and  that  intent  must  have  been  manifested 
by  an  assault  for  that  purpose  upon  the  person  of  the 
prosecutrix.  Both  of  these  ingredients  are  necessary  to 
constitute  the  offense.  An  assault  in  such  a  case  may 
imply  force  upon  one  side  and  a  want  of  assent  upon 
the  other.     Sinith  v.    The  State,   12  Ohio  State,  478. 
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The  court  further  instrncted  the  jury  that  in  order  to 
convict  the  prisoner  they  must  be  satisfied  beyond  a 
reasonable  doubt  that  he  did  use  force,  and  that  against 
the  will  of  the  prosecutrix,  in  an  attempt  to  have  sexual 
intercourse  with  her.  Taking  the  instructions  upon 
this  branch  of  the  case  together  they  state  the 'law  fully 
and  correctly. 

The  plaintiff  asked  the  court  to  instruct  the  jury  that 
they  could  not  convict  him  of  the  crime  charged,  upon 
the  unsupported  testimony  of  the  prosecutrix,  which 
was  refused.  This  is  assigned  for  error.  The  injured 
party  in  such  case  is  a  competent  witness,  but  her  credi- 
bility must  be  left  to  the  jury.  If,  however,  the  jury 
are  satisfied  beyond  a  reasonable  doubt  from  the  testi- 
mony of  the  prosecutrix  alone  of  the  guilt  of  the  ac- 
cused they  will  be  justified  in  returning  a  verdict  of 
guilty.  Indeed,  in  many  if  not  in  most  cases  it  would 
be  impossible  to  convict  except  upon  such  testimony. 
But  it  is  well  to  remember  the  observation  of  Lord 
Hale,  that  the  accusation  is  easily  made,  hard  to  be  prov- 
ed, and  still  harder  to  be  defended  by  one  ever  so  inno- 
cent.    1  Hale  PI.  Or.,  635.     8  Greenleaf,  Ev.,  sec.  212. 

Ordinarily  there  are  circumstances  connected  with 
such  cases,  where  the  party  daitning  to  be  injured  ap- 
pears as  a  witness  for  the  prosecution,  which  tend  to  es- 
stablish  or  disprove  the  charge,  and  thereby  strengthen 
or  diminish  the  credit  to  be  given  by  the  jury  to  such 
testimony. 

It  is  objected  that  the  several  paragraphs  of  the  in- 
structions were  not  numbered  as  required  by  the  statute. 
This  objection  is  purely  technical,  particularly  in  this 
case,  where  the  instructions  were  properly  prepared  in 
paragraphs  and  filed  with  the  clerk  before  being;  read  to 
the  jury.  The  exceptions  written  on  the  margin  of  the 
first  paragraph  are  as  follows:  '^  Excepted  to  by  defendant 
before  gwen  as  not  being  numbered,"  "  and  excepted  to 
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by  defendant  before  given."  The  exceptions  to  other 
paragraphs  are  in  the  following  words:  ^^  Excepted  to  by 
defendant  before  given/'  ^'  and  excepted  to  before  given 
because  not  nnmbered."  How  long  before  the  instrac- 
tions  were  given  the  exceptions  were  taken  does  not  ap- 
pear. The  rule  is  well  settled  that  exceptions  to  be 
available,  must  be  taken  eU  the  ti/ms  the  erroneous  in- 
structions are  given.  In  any  event  they  cannot  be  taken 
before.  The  object  of  the  law  in  requiring  objec- 
tions to  be  made  at  the  time  the  instructions  are 
given  is  to  enable  the  court  to  correct  an  erroneous 
expression,  or  to  explain  or  qualify  it  in  such  a  man- 
ner as  to  make  it  wholly  unobjectionable.  Ex  pa/rte 
Crane^  5  Peters,  197.  Kline  v.  Wynne j  10  Ohio  State, 
230.  In  this  case,  had  the  objection  been  made  at 
the  proper  time  undoubtedly  the  court  would  have 
numbered  the  instructions  as  required  by  the  statute, 
but  the  objection  must  be  considered  as  waived. 

Objection  is  made  that  the  court  overruled  the  motion 
of  the  plaintiff  to  require  the  prosecuting  attorney  to 
elect  upon  which  count  in  the  indictment  he  would 
prosecute  the  action.  It  is  a  sufficient  answer  to  this 
objection  to  say  that  it  is  proper  to  join  a  count  for  as- 
sault with  an  intent  to  commit  a  rape  with  a  count  for 
rape  itself.  Harmcm  v,  Com.y  12  Serg.,  &  Bawle,  69. 
•  Buck  V.  The  State^  2  Har.,  &  John,  426.  8t<ite  v.  Oole- 
man,  5  Porter,  52.  State  v.  Oafney^  Rice,  431.  Ste- 
vens V.  St(itey  11  Geo.,  227.  2  Whart.,  Cr.  Law,  section 
1163. 

Upon  the  question  of  character  the  court  instructed 
the  jury  as  follows:  "The  accused  has  called  witnesses 
to  prove  his  good  character  for  morality  and  virtue  or 
chastity;  the  same  is  before  you  pertinent  and  proper. 
And  the  evidence  that  the  prisoner  possessed  a  good 
character  for  virtue  may  be  relied  on  to  raise  a  doubt  of 
his  guilt  sufficient  to  acquit  him,  which,  without  such 
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proof,  woald  not  have  existed."  Whatever  may  have 
been  the  rnle  heretofore,  it  is  now  well  settled  that  in  a 
direct  prosecution  for  a  crime,  the^  partj  accused  is 
allowed  to  give  in  evidence  his  general  character  npon 
the  particular  trait  which  is  in  issue.  The  object  of 
laying  it  before  the  jury  is  to  induce  them  to  believe  it 
improbable  that  a  person  of  good  character  would  have 
conducted  himself  as  charged.  8  Greenleaf  Ev.,  sec- 
tion S6. 

Judge  Oooley,  in  the  case  of  The  People  v,  Ch/rbutt^ 
17  Mich.,  9,  7  Am.  Law  Reg.,  563,  says:  <<  Good  char- 
acter is  an  important  fact  with  every  man,  and  never 
more  so  than  when  he  is  put  on  trial,  charged  with  an 
offense  which  is  rendered  improbable  in  the  last  degree 
by  an  uniform  course  of  life  wholly  inconsistent  with 
any  such  crime.  There  are  cases  where  it  becomes  a 
man's  sole  dependence,  and  yet  may  prove  sufficient  to 
outweigh  evidence  of  the  most  positive  character." 
Where  evidence  of  good  character  is  before  the  jury,  it 
is  their  duty  to  give  it  such  weight  as  they  think  it  is 
entitled  to.  It  is  the  province  of  the  jury  to  weigh  the 
evidence  and  determine  the  facts,  and  they  should  be 
left  as  free  and  untrammeled  to  give  such  weight  to  the 
evidence  of  good  character  as  they  are  in  relation  to 
other  £BU}ts. 

The  court  further  instructed  the  jury:  ^'  And  if  after 
you  shall  have  carefully  examined  the  evidence  in  this 
case,  you  shall  be  able  to  reeondle  it  with  the  vrmocence 
of  the  prisoner y  it  will  be  your  duty,  as  no  doubt  it  will 
be  your  pleasure,  to  acquit  him."  In  the  absence  of  evi- 
deuce  to  the  contrary  the  law  presumes  every  one  inno- 
cent. And  this  legal  presumption  of  innocence  is  a 
matter  of  evidence,  to  the  benefit  of  which  the  party 
accused  is  entitled.  Where  the  accused  sets  up  no  de- 
fense of  distinct  and  independent  facts,  but  relies  upon 
the  plea  of  not  guilty,  the  burden  of  proof  is  on  the 
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State  to  satisfy  the  jury  of  his  gailt.  The  instrnction 
complained  of  fully  recognizes  this  rnle,  and  the  lan- 
guage in  which  it  is  couched  is  supported  by  the  au- 
thorities. The  People  v.  VidetOj  1  Parker  Or.  Reports, 
610. 

For  these  reasons  the  judgment  of  the  court  below  is 
affirmed. 

Judgment  affibmsd. 


|J46    101      ^^^    StATB,   SZ    BEL.    FbANOIS    DaYIS,   OOMHISSIONBB    OF 
'  PUBLIC  LANDS  AND  BUILDINGS,  BbUNO    TzSOHUOK,  SBCBB- 

tabt  of  state,  George  H.  Robebts,  attobnet  gen- 
bbal,  and  J.  0.  MoBbidb,  state  tbbasubeb,  v.  Samuel 
Bacon. 

1.  Board  of  public  lands  and  buildings.  The  state  board  of 
public  lands  and  buildings  have  not,  under  the  proyisions  of  the 
constitution,  or  the  act  of  February  18, 1877,  authority  to  appoint 
and  remove  officers  of  state  institutions. 

2,  Mandamus.  Action  by  mandamus  will  lie  to  compel  an  officer 
to  deliver  up  property  of  the  state,  held  by  him  without  any 
right  or  authority  at  law. 

8.  Institution  for  the  Blind.  The  institution  for  the  blind  is 
not,  within  the  meaning  of  section  19,  Art  V,  of  the  constitution, 
an  educational  institution,  and  therefore  is  within  the  control  of 
the  board  of  public  lands  and  buildings.    Gantt,  J.,  dUurUing. 

Obiginaj.  application  for  mandamus. 

George  H.  Roherta^  Attorney  General,  J.  C.  Watson 
and  Frank  P,  Irela/nd^  for  plaintiff. 

Covdl  <&  Hansom  and  M.  L.  Hayward  for  respon- 
dent. 
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Gaiitt,  J. 

An  institation  for  the  education  of  blind  pereonB  in 
this  state  was  established  by  act  of  Febraary  19, 1875. 
The  provisions  of  this  act  placed  the  institution  under 
the  general  supervision  of  a  board  of  trustees,  who  are 
authorized  and  empowered  to  adopt  rules  for  the  govern- 
ment thereof,  provide  teachers  and  assistant  officers,  and 
to  perform  all  necessary  acts  to  carry  out  the  purposes 
of  the  institution.  Under  the  provisions  of  this  act^ 
the  legislature  selected  trustees,  who  appointed  the  de- 
fendant principal  of  the  institution,  which  has  been  con- 
ducted according  to  the  design  of  the  establishment. 
By  act  of  February  18,  1877,  the  legislature  defined  the 
powers  and  duties  of  the  board  of  public  lands  and 
buildings  of  the  state,  created  by  section  nineteen,  arti- 
cle five  of  the  constitution.  The  plaintifiB  in  this  action 
constitute  such  board,  and  have  assumed  the  supervis- 
ion and  control  of  the  institution  in  question,  and  claim 
that  they  are  ^^  custodians  of  the  buildings  and  prem- 
ises," and  have  the  legal  right  to  the  '^  general  supervis- 
ion and  control  of  such  institution;"  and  allege  that  they 
have  removed  the  defendant  from  the  office  of  principal 
thereof,  and  that  he  refuses  to  turn  over  to  thera  the 
buildings,  grounds,  and  all  records,  books,  papers,  and  fur* 
niture  appertaining  to  said  institution,  and  therefore  pray 
for  a  writ  of  mandamus  compelling  him  to  forthwith 
deliver  np  to  them  all  said  property.  Under  the  plead- 
ings and  evidence  two  questions  are  presented  for  the 
consideration  of  the  court:  Fvrst^  has  the  state  board  of 
public  lands  and  buildings  the  power  to  appoint  and  re- 
move officers  of  state  institutions  properly  under  their 
supervision  and  control?  and  Second^  does  the  institution 
for  education  of  blind  persons  come  within  the  excep- 
tion of  section  nineteen,  article  five  of  the  constitution? 
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In  the  coDBideration  of  these  qnestions  it  may  be  ob- 
Berved  in  the  first  place,  that,  in  the  construction  of  a 
constitution  the  rule  is,  ^'  its  terms  must  be  .  taken 
in  the  ordinary  and  common  acceptation,  because  they 
are  supposed  to  have  been  so  understood  by  the  framers 
and  by  the  people  who  adopted  it.  This  is  unquestion- 
ably the  correct  rule  of  interpretation.  It,  unlike  the 
acts  of  our  le^slature,  owes  its  whole  force  and  authori- 
ty to  its  ratification  by  the  people;  and  they  judged  it 
by  the  meaning  apparent  on  its  face  according  to  the 
general  use  of  the  words  employed,  when  they  do  not 
appear  to  have  been  used  in  a  legal  or  technical  sense." 
Sedg.  Stat  and  const,  law  413.  It  is,  then,  according  to 
this  rule  of  interpretation  that  the  right  of  the  plaintiffs 
to  exercise  the  power  they  claim  must  be  determined. 
They  daim  authority  primarily  under  section  nineteen, 
article  five  of  the  constitution,  which  provides  that  '^  the 
commissioner  of  public  lands  and  buildings,  the  secre- 
tary of  state,  treasurer,  and  attorney  general,  shall  form 
a  board,  which  shall  have  general  supervision  and  con- 
trol of  all  the  buildings,  grounds,  and  lands  of  the  state, 
state  prison,  asylums,  and  all  other  institutions  thereof, 
except  those  for  educational  purposes;  and  shall  perform 
such  duties  and  be  subject  to  such  rules  and  regulations 
as  may  be  prescribed  by  law."  Now  this  section  must 
be  judged  by  the  meaning  apparent  on  its  face  according 
to  the  general  use  of  the  words  employed;  and  it  is 
plain  that  the  words  employed  do  not  vest  the  board 
with  power  to  fkppoint  and  remove  any  officer  of  a  state 
institution.  It  is  in  this  respect  wholly  silent,  and  cer- 
tainly the  court  cannot  invest  the  board  with  such  power. 
To  do  so  the  court  must  arrogate  to  itself  the  authority  to 
frame  and  adopt  constitutional  provisions  for  the  people, 
while,  on  the  contrary,  a  constitution  owes  its  whole  force 
and  authority  to  its  ratification  by  the  people.  Hence,  we 
are  of  opinion  that  the  authority  to  appoint  and  remove 
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ofScerB  of  state  institutionB  cannot  be  derived  from  the 
constitntion.  It  is,  however,  quite  clear  that  under  the 
latter  clause  of  the  section,  the  legislature  may  define 
the  duties  of  the  board  and  prescribe  the  rules  and  reg- 
ulations by  which  they  shall  be  governed. 

Then  does  the  act  of  February    13,  1877,  relative  to 
the  duties  of  the  board,  confer  on  them  the  authority 
now  claimed}    It  provides  that  the  board  ^^  shall  have 
general  custody  and  charge  of  all  buildings  and  institu- 
tions and  the  grounds  thereto,  coming  under  the  pro- 
visions of  this  act,  to  direct  Jbhe  general  management  of 
all  said  institutions    *    *    *    and  shall  have  reviewing 
power  over  the  acts  of  the  officers  of  such  institutions;" 
and  then  by  section  seven  it  provides  that  '^  it  shall  be 
the  duty  of  the  board  to  take  cognizance  of  all  charges 
and  complaints  made  against  said  public  officers,  ^d  at 
a  regular  meeting  to  give  an  impartial  hearing  to  such 
charges,  and  the  defense  against  the  same,  if  any,  and 
report  the  charges,  evidence,  and  their  conclusions  in  the 
matter  to  the  governor  within  six  days  after  the  determi- 
nation of  such  investigation."     This  is  the  extent  of  the 
power  given  to  the  board  over  the  officers  of  such  insti- 
tutions, and  it  certainly  falls  far  short  of  vesting  them 
with  power  to  appoint  and  remove  officers  of  such  insti- 
tutions; and  such  power  cannot  be  implied  from  the 
language  of  the  act — on  the  contrary,  such  implication 
of  power  is  indeed  clearly  repelled  by  section  seven, 
which  requires  the  board,  after  such  investigation,  to  re- 
port the  charge  against  such  officers,  together  with  the 
evidence  taken  and  their  conclusion  in  the  matter,  to  the 
governor.  It  is  also  repelled  by  laws  enacted  prior  to  the 
creation  of  the  board,  still  in  force,  and  not  repugnant 
to  any  of  the  provisions  of  the  act  of   February  13, 
1877.     By  these  former  statutes  the  governor  alone  is 
authorized  to  appoint  and  remove  the  warden  of  the 
penitentiary,  and  also  the  superintendent  and  assistant 
21 
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physician  of  the  hospital  for  the  insane.  The  legisla- 
ture has  not  deemed  it  proper  to  take  from  the  governor 
the  appointment  and  removal  of  these  officers.  It  there- 
fore seems  clear  that  nnder  oar  laws,  ad  thej  now  exist, 
the  board  has  not  the  power  to  appoint  or  remove  officers 
of  state  institutions. 

The  second  question  is:  Does  the  institution  for  the 
education  of  blind  persons  come  within  the  exception  of 
section  nineteen,  article  Y,  of  the  constitution!  This 
section  gives  to  the  board  the  supervision  and  control  of 
the  '^  buildings,  grounds,  and  lands  of  the  state,  state 
prison,  asylums,  and  all  other  institutions  thereof,  ex- 
cept those  for  eduooMonal  pv/rposeay  The  first  section 
of  the  act  of  February  13,  1877,  is  substantially  the 
same  in  effect.  Now  if  the  institution  in  question  is 
merely  an  asylum  and  not  designed  for  educational  pur- 
poses, then  according  to  the  provision  of  the  constitution 
it  must  come  under  the  supervision  of  the  board  of 
public  lands  and  buildings;  but  if  it  is  designed  for  edu- 
cational purposes  then  it  comes  within  the  exception, 
and  is  excluded  from  the  supervision  of  the  board. 

It  is,  however,  contended  that  the  institute  is  an  asylum ; 
but  what  is  an  asylum  f  It  is  defined  to  be  a  place  where 
persons  fiee  for  protection.  Under  the  Mosaic  Dispensa- 
tion cities  of  refuge  were  set  apart  to  which  the  slayer 
might  fiee  so  that  innocent  blood  should  not  be  shed,  in 
case  the  person  was  not  worthy  of  death — that  is,  in 
case  the  act  was  accidental  and  not  malicious.  But 
among  the  ancients,  outside  of  the  Jews,  it  seems  that 
temples,  statues  to  the  gods,  and  altars  particularly  con- 
secrated for  such  purposes,  constituted  such  places  of 
refuge  for  persons  generally,  and  it  was  deemed  an  act 
of  impiety  to  remove  forcibly  one  who  had  fied  to  such 
an  asylum  for  protection.  However,  Tiberius  abolished 
all  asylums  except  the  temples  of  Juno  and  ^sculapius. 
These  asylums  finally  passed  over  to  the  Ohristian  world, 
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and  under  Gonstantine  the  Great,  all  Christian  Churches 
were  made  asylums  for  all  those  who  were  pursued  by 
officers  of  justice  or  the  violence  of  their  enemies,  and 
the  younger  Theodosius,  in  the  year  431,  extended  these 
privileges  to  all  courts,  gardens,  walks,  and  houses  be- 
longing to  the  church.  In  the  year  631  the  Synod  of 
Toledo  extended  the  limits  of  asylums  thirty  paces  from 
every  church,  and  this  privilege  afterwards  prevailed  in 
Catholic  countries;  and  it  is  said  to  have  been  a  strong 
armor  of  defense  against  the  wild  spirit  of  the  middle 
ages,  and  not  without  good  consequences  at  the  time 
when  force  often  prevailed  against  justice.  But  in  later 
periods  of  time  as  other  and  better  systems  of  proced- 
ure in  the  administration  of  justice  became  adopted, 
asylums  were  abolished  in  most  countries. 

Such  then  seems  to  have  been  the  origin,  nature,  and 
object  of  asylums,  and  such  the  common  acceptation  of 
the  term;  but  more  recently,  in  some  countries,  the 
name  has  been  given  to  institutions  for  the  protection 
and  care  of  the  poor,  blind,  deaf  and  dumb,  and  lunatics 
who  are  incapable  of  taking  care  of  themselves.  1  Ency- 
clopaedia Americana,  439.  Hence  the  word  asylum  having 
always  had  a  common  and  well  understood  signification, 
our  best  lexicographers  define  it  to  mean  ^^  a  sanctuary 
or  place  of  refuge  and  protection  where  criminals  and 
debtors  found  shelter,  and  from  which  they  could  not  be 
taken  without  sacrilege;  an  institution  for  the  protection 
and  relief  of  unfortunates,  as  asylums  for  the  poor,  for 
the  deaf  and  dumb,  or  for  the  insane." 

Now  is  the  institution  in  question,  in  its  nature,  ob- 
ject, and  purpose  an  asylum  according  to  the  plain  mean- 
ing and  common  acceptation  of  the  term?  The  act 
which  establishes  it  provides  for  a  principal,  who  shall 
report  to  the  governor  prior  to  each  session  of  the  legis- 
lature the  number  of  pupils^  their  names,  age  and  sex, 
the  ettidies  and  trades  taught,  and  also  provides  for 


292     SUPREME  COURT  OF  NEBRASKA, 

The  State,  ez  rel.  Davis  y.  Bacon. 

teachers.  The  term  principal  as  here  nsed,  and  those  of 
teachers  and  pupils  are  those  which  pecnliarlj  signify 
and  designate  instructors  and  students  in  a  school  estab- 
lished for  the  purpose  of  educating  persons  of  suitable 
age  and  capacity  in  the  sciences.  But  section  seventeen 
seems  clearly  to  define  this  institution  as  one  for 
'^educational  purposes."  It  provides  that  '^all  blind 
persons  within  the  state,  of  suitable  age  and  capacity, 
shall  be  entitled  to  an  education  in  the  institution  at  the 
expense  of  the  state,"  and  further  provides  that  '*  each 
county  superintendent  of  common  schools  shall  report 
to  the  principal  of  the  institution  on  the  first  day  of 
April  of  each  year  the  number,  age,  residence  and  post- 
office  address  of  every  blind  person,  and  every  person 
blind  to  such  extent  as  to  be  unable  to  acquire  an  ed/a- 
cation  in  the  common  schools  "  in  his  county.  The  act 
also  appropriates  two  thousand  dollars  annually,  or  so 
much  thereof  as  may  be  necessary  to  meet  the  ordinary 
expenses  of  the  institution,  and  that  the  current  expenses 
^' shall  be  drawn  by  warrants  upon  the  temporary  school 
fund  of  the  state."  Kow  if  the  words  employed  are  to 
be  taken  according  to  their  ordinary  and  common  accep- 
tation, and  effect  is  to  be  given  to  the  act  according  to 
the  plain  import  of  its  provisions,  it  is  quite  clear  that 
the  institution  was  designed  to  constitute  a  distinct  de- 
partment of  our  grand  system  of  general,  free  education, 
which,  with  its  magnificent  school  fund,  is  the  pride  of 
the  state. 

The  primary  and  sole  object  of  the  institution  then, 
is  to  furnish  blind  persons  of  suitable  age  and  ca- 
pacity with  a  thorough  practical  education,  and  in 
doing  this  the  state  has  only  done  tardy  justice  by  placing 
this  class  of  persons  upon  an  equality  in  advantages  of 
education  with  those  who  are  taught  in  the  other  educa- 
tional institutions  of  the  state.  And  the  imposition  of 
duties  upon  each  county    superintendent  in   connec- 
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tion  with  the  institation,  the  provision  for  the  selec- 
tion of  a  principal  and  teachers,  and  the  admission  of 
pnpils  of  suitable  age  and  capacity  to  receive  an  educa- 
tion, and  the  payment  of  current  expenses  by  warrants 
drawn  upon  the  temporary  school  fund,  certainly  make 
it  a  part  of  the  public  educational  system  of  our  state. 
The  current  expenses  of  instruction  in  our  common 
schools,  in  the  normal  school,  and  state  university  are 
paid  by  the  state,  but  no  one  will  contend  that  for  this 
reason  they  become  mere  asylums  for  the  protection  and 
care  of  unfortunate  persons;  and  it  would  be  as  much  a 
perversion  of  the  import  of  language  and  the  ordinary 
and  common  acceptation  of  terms  to  say  that  the  school 
for  the  education  of  blind  persons  is  such  an  asylum. 
This  institution  is  not  in  any  sense  a  place  for  the  pro- 
tection and  care  of  blind  persons  generally;  on  the  con- 
trary only  those  who  are  of  suitable  age  and  capacity  to 
receive  an  education  are  admitted;  and  upon  this  prin- 
ciple all  other  public  schools  and  educational  institutionB 
of  the  state  are  conducted. 

It  was,  however,  contended  that  because  an  appro- 
priation is  made  to  meet  the  ordinary  expenses  of  the 
institution,  including  furniture,  books,  maps  and  in- 
struction in  some  manual  arts,  whereby  the  pupils  may 
be  taught  trades,  and  thus  afforded  the  means  of  sup- 
porting themselves  in  after  life,  it  is  a  charitable  insti- 
tution, and  should  therefore  be  adjudged  an  asylum. 

But  if  for  this  reason  it  must  be  adjudged  an  asylum, 
then  for  a  like  reason  our  state  university  and  normal 
school  must  be  adjudged  mere  asylums;  for  the  act  es- 
tablishing the  university  provides  for  a  department  of 
agriculture  in  which  the  student  is  taught  the  science 
and  manual  art  of  practical  farming  at  the  expense  of 
the  state,  and  there  is  also  a  department  in  which  the 
fine  arts  and  the  principles  of  painting  and  sculpture 
are  taught;  and  the  act  to  locate,  establish,  and  endow 


294      SUPREME  CODRT  OF  lifEBRASKA, 

The  State,  ex  rel.  Dayis  y.  Bacon. 

the  state  normal  school  provides  for  "  instruction  in  the 
mechanic  arts  and  in  the  arts  of  husbandry,"  and  ap- 
propriates money  of  the  state  to  purchase  apparatus  and 
to  put  the  school  in  operation.  And  certainly  it  cannot 
be  maintained  that  practical  instruction  in  the  manual 
art  of  some  trade  is  any  more  a  departure  from  an  edu- 
cational institution  than  instruction  in  the  art  of  farm- 
ing, husbandry,  painting,  and  sculpture;  nor  will  it  be 
seriously  contended  that  because  the  law  provides  for  in- 
struction in  such  arts  it  deprives  these  institutions  of 
their  educational  character  and  purpose.  Therefore  the 
correct  interpretation  of  these  laws,  establishing  these 
departments  of  instruction,  is,  that  they  are  designed 
merely  to  extend  the  curriculum  of  these  educational  in- 
stitutions, and  not  to  change  or  affect  their  nature  and 
purpose  as  such  schools.  All  these  institutions — as  well 
the  one  for  the  education  of  the  blind  as  the  others — 
beiMg  essentially  for  educational  purposes,  and  designed 
as  parts  of  the  general  free  system  of  education  of  our 
state,  are  by  the  clear,  express  provision  of  section  nine- 
teen. Art.  Y,  of  the  constitution,  excepted  from  the  su- 
pervision and  control  of  the  board  of  public  lands  and 
buildings. 

The  proposition — whether  the  institution  in  question 
is  or  is  not  for  educational  purposes — must  be  determ- 
ined in  the  affirmative  or  negative,  for  the  answer  to  it 
cannot  be  evaded.  If  answered  in  the  affirmative  (and 
that  it  must  be  so  determined  will  hardly  be  questioned) 
then  it  comes  within  the  constitutional  exception,  by 
whatever  name  it  may  be  called,  tor  the  constitution 
without  any  reserve  or  limitation  excepts  ^' those  for  edu- 
cational purposes  "  from  the  supervision  of  the  board. 
And  if  the  court  can  take  any  one  educational  institu- 
tion out  of  this  exception,  it  certainly  can  by  an  exercise 
of  the  same  power  do  likewise  in  respect  to  any  other 
or  all  the  other    eduoational  institutions  of  the  state; 
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but  to  do  BO  it  seems  to  me  would  be  a  direct  subver- 
sion of  the  constitution. 

The  law  seems  well  settled  that  an  action  by  man- 
damus will  lie  to  compel  an  o£Scer  to  deliver  up  prop- 
erty of  the  state  held  by  him  without  right  or  authority 
of  law;  but  for  the  reasons  given  in  this  opinion,  I  think, 
the  writ  of  mandamus  must  be  denied  in  the  case  at  bar. 

Maxwbll,  J. 

I  concur  in  the  opinion  prepared  by  my  brother  Gantt, 
so  far  as  it  holds  that  the  board  of  public  lands  and 
buildings  have  no  power  to  appoint  and  remove  the 
principal.  It  is  also  admitted  that  the  word  ^^  asylum  " 
in  its  original  signification  has  no  application  to  the 
institution  for  the  blind,  if  indeed  it  applies  to  any  in- 
stitution in  the  state.  It  will  also  be  conceded  that  in 
the  institution  in  question  the  inmates  are  instructed  in 
various  branches  of  learning  adapted  to  the  blind.  Sec- 
tion 18  of  the  act  approved  February  19,  1876,  "to 
erect  and  maintain  an  institution  for  the  blind,"  pro- 
vides that,  "  for  the  purpose  of  meeting  current  expen- 
ses, there  is  appropriated  out  of  the  state  treasury  so 
much  as  is  necessary,  not  to  exceed  forty  dollars  per 
quarter  to  each  pupil  in  said  institution,  provided  that 
such  amounts  shall  be  drawn  by  warrants  on  the  tempo- 
rary school  fund  of  the  state."  Section  17  provides 
that  all  blind  persons  resident  of  the  state,  of  suitable 
age  and  capacity,  shall  be  entitled  to  an  education  in  this 
institution,  at  the  expense  of  the  state. 

Do  these  provisions  make  this  an  institution  for  mere- 
ly educational  purposes?  I  think  not.  It  is  properly  a 
charitable  institution,  where  an  unfortunate  class  of  in- 
dividuals are  received,  maintained,  and  educated  (if  need 
be)  at  the  expense  of  the  state*.  If  not  an  asylum  in 
the  primary  meaning'  of  that  word  it  is  at  least  an  in- 
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stitntion  for  the  relief  of  a  class  of  the  anfortnnate* 
Section  19,  article  V,  of  the  constitution  provides  that 
''  the  commissioner  of  public  lands  and  buildings,  secre- 
tary of  state,  treasurer,  and  attorney  general,  shall  form  a 
board,  which  shall  have  general  supervision  and  control 
of  all  the  builings,  grounds  and  lands  of  the  state,  the 
state  prison,  asylums,  and  all  other  mstittUions  thereof} 
except  those  for  educational  purposes."  As  in  my  view 
this  is  not  an  educational  institution  within  the  mean- 
ing of  the  constitution,  it  follows  that  the  board  of  pub' 
lie  lands  and  buildings  have  the  general  custody  and 
control  of  the  institution,  but  as  the  constitution  has 
vested  the  power  to  appoint  and  remove  the  principal  in 
the  governor,  the  writ  mast  be  denied. 

Lake,  Ch.  J. 

I  was  absent  during  the  argument  of  the  respective 
counsel  and  therefore  am  not  in  possession  of  the  points 
on  which  they  severally  relied,  and  but  for  the  disagree- 
ment of  my  brother  judges  on  one  of  the  principal 
questions  would  have  remained  silent 

The  court  are  agreed  however  that  {he  writ  of  man- 
damus must  be  denied,  on  the  ground  that  the  attempt- 
ed removal  of  the  respondent  from  his  office  of  princi- 
pal was  in  excess  of  the  power  granted  to  the  board  of 
public  lands  and  buildings,  and  therefore  a  void  act.  We 
are  also  agreed  that  this  power,  as  well  as  that  of  filling  a 
vacancy  in  that  office,  is  vested  alone  in  the  governor. 

As  to  the  particular  class  of  the  institutions  mention- 
ed in  section  19,  article  Y  of  the  constitution  to  which 
the  institution  for  the  blind  properly  belongs,  I  enter- 
tain no  doubt  whatever  that  it  falls  within  the  one  de- 
nominated, '^  asylums."  It  is  very  clear  that  it  is  an 
institution  intended  to  relieve,  protect,  and  support  if 
need  be,  for  a  time  an  unfortunate  class  of  our  people, 
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and  is  decidedly  charitable  in  all  its  aims  and  purposes. 
And  one  of  the  meanings  given  to  this  word  in  its  mod- 
em use  by  lexicographers  is:  ''An  institution  for  the 
protection  and  relief  of  unfortunates,  as  an  asylum  for 
the  poor,  for  the  deaf  and  dumb  or  for  the  insane." 
And  this  is  the  sense  in  which  it  has  come  to  be  gener- 
ally used  and  understood  by  the  people.  Nor  can  it  be 
reasonably  doubted  that  it  was  so  understood  by  the  con- 
vention that  framed  this  section  of  the  constitution,  and 
by  the  people  when  they  adopted  it.  If  the  question 
were  propounded  to  the  people  of  the  state,  "What 
asylums  have  wel"  who  can  doubt  that  the  universal 
response  would  be,  "  the  deaf  and  dumb,  the  blind,  and 
the  insane." 

The  constitution  was  made  by  the  people,  and  for  the 
people.  The  words  and  terms  employed  were  used  with 
reference  to  existing  facts,  and  in  their  ordinary  and 
popular  sense,  and  it  is  in  this  sense  that  they  should  be 
used  by  the  courts  in  construing  the  several  provisions 
of  that  instrument. 

Two  members  of  the  court  agreeing  that  this  is  not 
an  educational  institution,  it  follows  that  it  is  within 
the  control  of  the  board  of  public  lands  and  buildings. 
The  peremptory  writ  must  be  denied. 

Wbit  denied. 
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1.    Fraotioe  in  oounty  courts:  hew  trial m:  The  jiupi8dictlon|_w_5I 
of  the  county  courts,  in  the  granting  of  new  trials,  is  the  same,   ^  gj 

and  no  greater,  than  that  given  to  Justices  of  the  peace,  and  is  de- 

rived  from  the  same  statute. 
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2.    :  -.    It  is  only  when  the  Judge  is  satisfied  that  the 

yerdict  was  obtained  ^sj  frauds  partiality ^  or  undu4  imom,  that  a 
new  trial  can  be  granted  in  these  courts. 

Ebbob  from  the  district  coart  for  Richardson  county. 
Tried  below  before  Wbaveb,  J. 

The  canse  was  begun  in  the  county  court  of  that 
county  and  a  default  entered ;  Dec.  4, 1876,  trial  was  had, 
the  plaintiff  in  error  appearing  and  cross  examining  the 
witnesses,  and  judgment  was  entered  for  defendant  in 
error  for  $500.00  and  costs.  On  the  sixth  of  Decem- 
ber, the  defendant  in  error  filed  a  transcript  of  the  judg- 
ment in  the  office  of  the  clerk  of  the  district  court  for 
the  purpose  of  acquiring  a  lien  upon  the  real  estate  of 
the  plaintiff  in  error.  On  the  seventh  of  December  the 
plaintiff  in  error  filed  a  motion  to  vacate  the  judgment, 
and  on  the  sixteenth  of  December  the  county  court  sus- 
tained that  motion  and  vacated  the  judgment,  to  which 
exceptions  were  duly  noted,  and  the  defendant  in  error 
here  took  the  cause  upon  the  ruling  of  the  county  court 
upon  the  motion  to  vacate  the  judgment  to  the  district 
court,  by  petition  in  error,  and  at  the  March  term,  1877, 
of  said  district  court,  the  ruling  of  the  county  court  up- 
on the  motion  to  vacate  the  judgment  was  reversed,  and 
from  this  judgment  of  reversal  the  cause  was  brought 
here. 

'     rsham  Reavia^  A.  R.  Scott^  and  A.  L.  Ricky  for  plain- 
tiff in  error. 

From  the  provisions  of  the  constitution  (sections  15, 
16,  Art.  VI)  it  is  clear,  that  while  the  county  court  is 
made  the  successor  of  the  probate  court,  it  is  one  of  en- 
larged power  and  radically  different  in  its  principal 
characteristics.  It  is  made  not  only  a  '^  court  of  record," 
but  it  is  one  of  original  jurisdiction  within  certain  lim- 
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its.  The  theory  of  the  defendant  in  error  is,  that  the 
justices'  code  governs  the  procedure  of  the  county  court, 
and  that  unless  it  is  plainly  provided  in  that  statute  that 
a  judgment  may  be  vacated  on  motion,  no  such  power 
exists.  This  cannot  be  true,  or  the  court  must  hold  that 
the  words  "  court  of  record  "  used  in  the  constitution 
are  wholly  without  meaning.  The  framers  of  that  in- 
strument evidently  used  those  words  for  a  particular  pur- 
pose, and  with  reference  to  some  recognized  understand- 
ing of  their  meaning  in  that  connection.  The  descrip- 
tive words,  "  of  record,"  when  applied  to  courts,  are  evi- 
dently used  in  contradistinction  to  courts  ^'  not  of  re- 
cord;" and  the  idea  conveyed  is,  that  there  exists  a  legal 
as  well  as  a  fundamental  difference  between  such  courts. 
Freeman  on  Judgments,  sec.  517.  There  is  then  this 
recognized  distinction  between  the  county  courts  estab- 
lished by  the  new  constitution,  and  justices  of  the  peace; 
th^y  are  in  this  state,  in  the  fullest  sense,  courts  of  re- 
cord; they  belong  to  that  class  whose  records  import  ab- 
solute verity,  that  are  competent  to  decide  on  their 
own  jurisdiction  and  exercise  it;  to  find  judgment  with- 
out setting  forth  the  facts  and  evidence  on  which  it  is 
rendered;  while  justices  of  the  peace  have  none  of  these 
peculiar  attributes  and  powers,  nor  are  they  aided  by 
any  legal  presumptions.  The  county  courts  of  this 
state  come  within  the  rule  laid  down  by  Mr.  Freeman  in 
his  work  referred  to.  Supra,  sec.  122.  Bartlmg  v. 
Ja/mison^  44  Mo.,  141. 

The  act  of  1873,  sec.  11,  provides  that  in  actions  where 
the  sum  claimed  exceeds  one  hundred  dollars  the  rules 
of  pleading  and  process  in  the  district  court  shall  apply, 
so  far  as  may  be,  to  pleadings  and  process  in  the  probate 
courts.  Gten.  Stat.,  263.  Under  this  provision  a  de- 
fault improperly  entered  may  be  set  aside,  and  if  that 
may  be  done,  why  may  not  a  judgment  be  set  aside  for 
the  same  reason  1    There  is  no  limitation,  in  express 
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words,  in  the  statute  npon  the  power,  and  if  it  may  be 
exercised  in  the  furtherance  of  justice  in  one  particular, 
why  may  it  not  in  allt  If  the  justices'  act  is  to  be  the 
measure  of  power  in  the  county  court  (which  we  deny), 
then  we  contend  that  in  the  absence  of  any  express  limi- 
tation in  the  act  of  1873,  sec.  1085  of  the  justices'  act 
relieves  us  of  any  difficulty  in  the  premises.  That  sec- 
tion provides  that  ^'  the  provisions  of  this  code  (meaning 
the  code  that  governs  procedure  in  the  district  court), 
which  are  in  their  nature  applicable,  and  in  respect  to 
which  no  special  provision  is  made  by  statute,  shall  ap- 
ply to  proceedings  before  justices  of  the  peace."  Sub- 
stitute "  county  court "  for  "justices  of  the  peace  "  in 
that  section,  and  its  legitimate  operation  extends  to  that 
court  the  code  of  civil  procedure  with  reference  to  the 
vacation  of  judgments.  But  we  submit  that,  indepen- 
dent of  the  statute,  a  court  of  record  possesses  absolute 
control  of  its  judgments  and  acts,  and  unless  the  power 
is  expressly  denied  by  the  law  of  its  creation,  may  vacate 
its  judgment  in  a  proper  cause;  and  in  that  particular  its 
acts  are  not  reviewable  by  an  appellate  court  except  for 
gross  abuse  of  discretion.  Indeed,  it  is  difficult  to  un- 
derstand how  a  court  of  that  kind  could  proceed  if  it  is 
true  that  it  has  no  other  powers  than  those  expressly 
enumerated  in  the  statute.  The  rule,  as  stated  by  Lord 
Coke,  "  that  when  the  law  granteth  to  any  one  anything, 
he  has  that  without  which  the  thing  itself  could  not 
be,"  has  peculiar  application  to  the  matter  in  hand.  A 
court  of  record  which  does  not  have,  as  such  and  in- 
herently, the  power  to  do  a  very  plain  act  of  justice,  or 
undo  a  very  plain  act  of  injustice  occurring  in  proceed- 
ings of  its  own,  is  one  of  the  curiosities  of  legal  science. 
That  provision  of  the  code  of  civil  procedure  with  re^ 
ferenee  to  the  granting  of  new  trials,  is  not  a  grant,  but 
rather  a  limitation  upon  power  inherently  possessed  by 
courts  of  record.     Oourts  of  original  jurisdiction  and 
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conrtB  of  record,  proceeding  according  to  the  course  of 
the  common  law,  have  power  (and  power  is  jarisdiction) 
to  vacate  their  own  judgments  on  a  proper  showing. 

Geo,  P.  JJM^  for  defendant  in  error. 

The  act  creating  the  probate  court,  of  which  the  county 
court  is  the  successor,  provides  that:  ^'  The  provisions  of 
the  code  of  civil  procedure  relative  to  justices  of  the 
peace  shall,  where  no  special  provision  is  made  bj  this 
subdivision,  apply  to  proceedings  in  all  civil  actions 
prosecuted  before  said  probate  judge."  From  this  pro- 
vision we  claim  that  unless  the  act  creating  the  probate 
court  provides  a  power  to  vacate  a  judgment  and  the 
mode  of  doing  it,  the  justices'  code  must  be  complied 
with.  The  justices  code,  on  page  682,  section  982,  and 
page  685,  section  1001,  Gten.  Stat.,  provides  when  and  in 
what  cases  the  justice  may  vacate  a  judgment,  and  how 
it  may  be  done.  It  cannot  be  claimed  that  the  reason 
for  vacating  this  judgment  was  one  of  those  mentioned 
in  those  provisions  of  the  statute,  nor  was  there  a  com- 
pliance with  the  requirements  of  those  provisions,  as  will 
appear  from  the  record;  so  that  if  the  county  court  had 
the  power  to  vacate  that  judgment  it  must  be  found 
outside  of  the  statute,  and  we  deny  that  such  a  power 
exists. 

Lake,  Oh.  J. 

This  is  a  petition  in  error  to  reverse  the  judgment  of 
the  district  court  for  Richardson  county,  by  which  an 
order  of  the  county  court  vacating  its  former  judgment 
and  granting  a  new  trial  was  set  aside,  and  the  original 
judgment  in  favor  of  the  defendant  in  error  fully  restored. 

It  is  contended  on  behalf  of  the  plaintifTin  error  that 
the  county  court,  being  a  court  of  record,  has  the  same 
power  and  authority  over  its  judgments,  in  the  granting 
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of  new  trials,  a?  is  exercised  by  the  district  courts*  Bat 
this  position  cannot  be  sustained.  It  is  true  that  county 
courts  are  by  the  constitution  made  courts  of  record, 
but  it  by  no  means  follows  from  this,  that  they  are  in- 
vested with  the  extensive  jurisdiction  here  contended 
for. 

By  provision  of  our  new  constitution  the  statutes  in 
force  at  its  adoption,  and  not  in  conflict  therewith,  de- 
fining and  regulating  the  jurisdiction  of  our  former 
probate  courts,  were  made  applicable  to  their  successors, 
the  county  courts.  By  section  two  of  "  An  act  concern- 
ing the  organisation,  powers,  and  jurisdiction  of  probate 
courts," passed  March  8, 1873, it  is  provided  that:  "Pro- 
bate judges,  in  their  respective  counties,  shall  have  and 
exercise  the  ordinary  powers  and  jurisdiction  of  a  jus- 
tice of  the  peace,  and  shall  have  concurrent  jurisdiction 
with  the  district  court  in  all  civil  cases  in  any  sum  not 
exceeding  five  hundred  dollars,  exclusive  of  costs,  and  in 
actions  of  replevin  where  the  appraised  value  of  the 
property  does  not  exceed  that  sum ;  and  the  provisions 
of  the  code  of  ci/oil  procedure  relative  to  justices  of  the 
peace  shallj  where  no  special  provision  is  mads  by  this 
subdivisiony  apply  to  the  proceedings  in  all  civU  actions 
prosecuted  before  said  probate  judges?^ 

It  will  be  noticed  that  this  section  extends  not  alone 
to  cases  in  which  a  justice  of  the  peace  would  have  juris- 
diction, but  to  "aM  civil  actions  prosecuted  before  sadd 
proboite  judges^'*  and  consequently,  as  no  provision  is 
made  "  in  this  subdivision  "  respecting  the  conducting 
of  a  trial,  nor  as  to  the  powers  of  the  judge  over  the 
judgment  after  it  is  once  entered,  we  must  resort  to  "  the 
code  of  civil  procedure  relative  to  justices  of  the  peace," 
for  direction  in  this  matter. 

Some  reliance  seemed  to  be  placed  by  counsel  on  sec- 
tion eleven  of  the  act  first  referred  to,  as  authorizing  a 
resort  to  the  rules  of  practice  established  for  the  district 


OCTOBER  TERM,  1877.  808 

Cox  T.  Tyler. 

courts  in  similar  cases.  But  this  section  expressly  lim- 
its the  use  of  these  rules  to  the  ^^  pleading  and  pro- 
cess" of  the  county  courts.  They  furnish  no  guide 
whatever  in  the  practice  now  under  consideration. 

By  section  nine  hundred  and  eighty-three,  chapter 
seven,  title  thirty  of  the  code  of  civil  procedure,  it  is 
provided  upon  what  grounds  and  within  what  time  after 
the  rendition  of  a  judgment,  a  justice  of  the  peace  may 
grant  a  new  trial.  This  section  is  in  these  words:  "  It 
shall  be  lawful  for  a  justice,  before  whom  a  cause  has 
been  tried,  on  motion,  and  being  satisfied  that  the 
verdict  was  obtained  by  fraud,  partiality,  or  undue 
means,  at  any  time  within  four  days  after  the  enteringof 
judgment  to  grant  a  new  trial,"  etc.  This  section  be- 
ing by  express  provision  of  statute  made  applicable  to 
county  courts,  must  be  held  to  fix  the  extent  of  their 
power  over  their  judgments  in  the  granting  of  new 
trials;  and  it  is  only  when  the  judge  is  '' satisfied  that 
the  verdict  was  obtained  by  fraud,  partiality,  or  undue 
means,"  that  he  is  authorized  to  vacate  a  judgment  when 
once  duly  entered.  Here  the  grounds  upon  which  the 
court  assumed  to  act  were  simply  that  the  judgment  was 
not  supported  by  the  evidence,  and  was  contrary  to  the 
law  of  the  case. 

We  are  of  the  opinion  that  the  judgment  of  the  dis- 
trict court  is  correct,  and  it  must  be  affirmed. 

JlTDGMEirr  AOOOBDINOLY. 
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Emma  Oadbs,  plaintiff  in  sbbob,  t.  J.  Oadb8| 

DEFENDANT  IN  KSSO&. 


1.  Judgment  non  obstante  yeridicto.  When  a  plea  or  repli- 
cation  is  good  in  form  only,  but  is  bad  in  substance,  and  consti- 
tutes neither  a  bar  or  answer,  and  issue  is  taken  on  it,  and  th& 
verdict  finds  it  true,  such  yerdict  leaves  the  cause  of  action  or  bar 
.  unanswered  and  confessed,  and  judgment  nan  obstante  should  be 
entered  for  him,  whose  cause  of  action  or  bar  is  confessed ;  and  the 
rule  applies  to  equity  cases,  when  the  issue  of  fact  raised  by  the 
pleadings  is  submitted  to  the  consideration  of  a  Jury,  but  in 
either  case  such  Judgment  or  decree  can  only  be  rendered  in  a 
Tery  clear  case. 

9.  Pleading :  denial  of  adultbby.  A  general  denial  is  a  good 
plea  to  an  allegation  of  adultery,  and  the  verdict  of  the  jury  find- 
ing the  defendant  not  guilty  is  conclusive,  unless  upon  proper 
grounds  shown  it  is  set  aside  and  vacated. 

Ebbob  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Weayeb,  J.  The  opinion  states  the 
case. 

S.  H.  Blodgetty  for  plaintiff  in  error,  cited  8  Cowen, 
600.  6  Bosw.,  668.  6  Johns.,  502.  19  La.  Ann.,  180. 
22  Texas,  650.     10  Minn.,  216. 

O.  O.  Bivrr^  for  defendant  in  error,  cited  Van  Vleet 
V.  OUn,  4  Nevada,  98.  James  v.  Brooksj  6  Heisk.  (Tenn.), 
150.  Atistin  V.  Bainter^  50  111.,  308.  Lowe  v.  Traynar^ 
6  Ooldw.,  633.  Field  v.  HolUmd,  6  Oranch,  8.  OrgaJm 
V.  Ramsey^  8  Humph.,  580.  Blair  Ad^mr.  v,  Dockeryy 
24  Wis.,  502.     Gray  v.  Eaton,  5  Oal.,  448. 

Gaiot,  J. 

The  defendant  in  error  brought  action  in  the  district 
court  for  divorce,  upon  the  alleged  ground  of  adultery 
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committed  by  plaintiff  in  error  with  one  James  Pollard. 
The  plaintiff  in  error  admitted  the  marriage  of  the  par- 
ties and  that  they  cohabited  together,  and  had  no  chil- 
dren, but  she  ^Monies  each  and  every  other  allegation 
set  forth  jin  the  petition.''  This  is  a  general  denial  of 
the  allegation  of  adultery,  which  is  the  only  issuable  fact 
raised  by  the  pleadings.  This  issue  was  submitted  to  the 
consideration  of  a  jury,  who  by  their  verdict  find  that 
the  plaintiff  is  not  guilty  of  adultery. 

The  record  shows  that  on  the day  of  May,  1876, 

the  defendant  in  error  moved  to  set  aside  the  verdict  and 
for  a  new  trial,  which  motion  the  court,  after  argument 
by  counsel,  overruled;  that  on  the  sixth  day  of  Septem- 
ber, ^Uhe  court  find,  notwithstanding  said  verdict,  all 
the  issues  in  favor  of  plaintiff"  (now  defendant  in  er- 
ror), and  rendered  a  decree  of  divorce  a  vmouZo  matri- 
nwni.  The  cause  is  brought  into  this  court  upon 
petition  in  error.  The  decree  was,  perhaps,  rendered 
according  to  the  principle  upon  which  a  judgment  nan 
obstante  is  entered  in  an  action  in  law.  A  judgment  non 
obstante  veridioto  is  given  upon  motion  when  it  appears 
to  the  court  that  the  defendant  in  the  cause  has  admitted 
himself  to  be  in  the  wrong,  and  when  the  issue,  though 
decided  in  his  favor  by  the  jury,  is  upon  a  point  which 
does  not  at  all  better  his  case.  Smith,  Action,  161.  It 
is  therefore  called  a  judgment  upon  confession,^  because 
it  is  bad  in  law,  and  being  bad  in  law,  the  verdict  which 
merely  finds  the  issue  true  in  point  of  fact,  cannot  avail 
the  defendant,  for  the  plea  involves  a  confession  of  the 
plaintiff's  allegation  and  shows  he  is  entitled  to  main- 
tain his  action.  Therefore,  the  rule  is,  that  when  the 
plea  or  replication  may  be  good  in  form  but  is  bad  in 
substance,  and  constitutes  neither  a  bar  or  answer,  and 
issue  is  taken  upon  it,  and  the  verdict  finds  it  true,  such 
verdict  still  leaves  the  cause  of  action  or  bar  unanswered 
and  confessed,  and  in  such  case,  judgment  non  obstante 
22 
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veridioto  should  be  entered  for  him  whose  cause  of  ac- 
tion or  bar  is  confessed.  The  fact  pleaded  and  found 
true  is  of  itself  no  answer  or  bar.  SvU&nhefrger  v.  Gest^ 
14  Ohio,  206.  Pemherton  v.  Van  JSensselaery  1  Wend., 
808.  Clears  v.  Stevens,  8  Taunt,  415.  State  v.  Comr- 
mercial  Bcmh^  6  S.  &  M.,  218.  Freeman  on  Judgments, 
§  6.  And  in  Bellows  v.  Shan/noriy  2  Hill,  89,  it  is  held 
that  such  judgment  can  never  be  granted  but  in  a  very 
clear  case,  and  ^'that  when  the  defendant  pleads  an  ill 
plea,  but  the  matter,  if  well  pleaded,  might  have 
amounted  to  a  good  bar  or  justification,  a  judgment  can 
never  be  given  as  by  confession^ 

In  an  action  for  divorce,  though  an  equitable  proceed- 
ing, the  court  may  submit  issues  of  fact  raised  by  the 
pleadings  to  the  consideration  of  a  jury,  and  ^'  on  final 
hearing  of  the  cause  the  court  may  look  into  the  whole 
case,  and  disregard  so  much  of  the  finding  of  the  jury  as 
is  plainly  wUJiout  the  issue^  because  the  finding  of  a  fact 
not  in  the  issue  cannot  constitute  a  basis  of  a  decree." 
Such  finding  can  have  no  legal  effect.  Lewis  v.  Zewis^ 
9  Ind.,  107. 

Now  in  the  case  at  bar  the  defendant  in  error  alleged 
that  the  plaintiff  committed  adultery,  and  in  her  answer 
the  plaintiff  pleads  a  general  denial  to  this  allegation, 
and  this  is  the  only  issuable  tact  raised  by  the  pleadings 
and  submitted  to  the  jury.  It  will  not  be  questioned 
that  a  general  denial  pleaded  to  a  material  allegation  is 
a  good  answer;  it  is  a  complete  answer  to  the  cause  of 
action,  and  therefore  the  verdict  was  within  the  issue 
and  determines  the  entire  issue  of  fact  in  favor  of  the 
plaintiff  {JSisemann  v.  Swan,  6  Bosw.,  671);  and  under 
the  settled  maxim  of  the  law  it  seems  clear  that  the 
verdict  is  conclusive,  unless  for  good  grounds  shown  it 
is  set  aside  and  vacated.  The  decree  of  the  court  is  re- 
versed, and  according  to  the  finding  of  the  issue  in  favor 
of  the  plaintiff  in  error  by  the  jury,  it  is  ordered,  ad- 


OCTOBER  TERM,  1877.  807 

Spurf^eon  v.  Glemmons. 

judged,  and  decreed  bj  this  court  that  the  cause  of 
action  of  defendant  in  error  be  dismissed  with  costs. 

DbOIUSB  AOOOSDmaLT. 
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John  Sfubgeon,  plaintiff  in  ebbob,  t.  Oabeb  G. 
Olbmmons,  defendant  in  ebbob. 

1.  New  Trial.    Ifayerdict  is  clearly  against  the  weight  of  the  er- 

idence  a  new  trial  should  be  granted. 

■ 

2.  : Where  on  the  trial  of  a  defendant  under  the  bas- 
tardy act  an  cUibi  was  established  by  the  testimony  of  two  credi- 
ble witnesses  in  addition  to  that  of  the  accused,  as  against  the 
unsupported  testimony  of  the  mother  of  the  child — ReM^  ThaX 
the  verdict  should  be  set  aside  as  being  against  the  evidence. 

8.  Bastardy  Judgment.  In  an  action  for  bastardy,  on  a  verdict 
of  guilty,  it  is  the  duty  of  the  court  to  adjudge  the  defendant  to 
be  the  reputed  father  of  the  bastard  child,  and  a  failure  to  do  so 
will  render  the  orders  of  the  court  for  the  support  of  the  child 
erroneous. 

Ebbob  from  the  district  court  of  Cass  county. 

Chapman  <&  Sprague^  for  defendant  in  error,  cited 
Lessee  of  Muhlenburg^s  Hevrs  v.  Florence^  5  Ohio,  248. 
Sta/te  V.  Tomlinsony  11  Iowa,  401.  McCoy  v.  ThePeo- 
pie,  65  HI.,  439.    Speiger  v.  The  State,  32  Wis.,  400. 

Oeorge  S.  Smith  and  J.  R.  Broody,  for  defendant  in 
error. 

Lake,  Oh.  J. 

The  case  in  the  court  below  was  a  prosecution  under 
the  bastardy  act  of  1875,  and  the  principal  point  in  dis- 


808     SUPREME  OOTTRT  OF  KEBRASKA, 

Spun^eon  y.  GlemmoDB. 

pate  was  the  paternity  of  the  child  which  was  bom  be- 
fore the  proceediDge  were  instituted.  In  establishing 
thegailt  of  the  plaintiff  in  error  the  prosecution  depen- 
ded  solely  apon  the  unsupported  testimony  of  Carrie  Q-. 
Olemmons,  the. complaining  witness.  The  substance  of 
her  testimony,  as  shown  by  the  record,  was  that  Spurgeon 
commenced  his  visits  at  her  Other's  house,  in  Bock 
Bluffs,  about  the  first  of  November,  1,874,  and  after  about 
two  or  three  weeks,  under  a  promise  of  marriage,  com- 
menced having  sexual  intercourse  with  her,  which  re- 
sulted in  the  birth  of  a  bastard  child  on  the  fourteenth 
of  August,  1875.  In  addition  to  this  she  swore  posi- 
tively that  she  had  sexual  intercourse  with  no  one  but 
John  Spurgeon,  the  accused. 

On  the  other  hand,  we  have  the  testimony  of  Spur- 
geon himself,  in  which  he  denies  that  he  had  connection 
with  the  prosecuting  witness  at  the  time  charged,  or 
during  the  months  of  September,  October,  November, 
or  December  of  that  year.    And  on  this  point  he  is  sup- 
ported by  the  uncontradicted  testimony  of  two  witnesses, 
W.  L.  Oilier,  and  Oarrie  Oilier  his  wife,  that  during  the 
months  of  October,   November,  and  December,   1874, 
Spurgeon  lived  with  them  in  Mills  county,  Iowa,  some 
thirty  miles  from  Bock  Bluffs,  where  the  alleged  inter- 
course took  place,  and  that  from  the  fifteenth  of  Septem- 
ber to  the  twenty-fourth  of  December  he  was  not  absent 
from  that  place  at  all.     If  this  testimony  be  worthy  of 
belief — ^if  these  two  witnesses  are  credible,  and  there  is 
nothing  in  the  record  to  impeach  them — it  would  seem 
to  establish  a  complete  and  perfect  defense,  of  which 
the  accused  should  have  the  benefit. 

If  Spurgeon  were  not  in  fact  at  work  for  Oilier  in 
Iowa  at  the  time,  or  if  he  visited  Miss  Clemmons  in  Bock 
Bluffs  as  frequently  as  he  must  have  done  if  her  story 
is  true,  it  does  not  seem  to  us  that  it  would  be  at  all  dif- 
ficult to  bring  some  disinterested  testimony  to  establish 


OCTOBER  TERM,  1877.  809 

Ez  parte  Fiaher. 

it.  But  the  prosecution  having  failed  to  produce  a  syl- 
lable of  rebutting  evidence  upon  this  point,  or  anything 
to  discredit  Oilier  and  his  wife,  their  testimony  cannot 
be  disregarded,  but  must  be  given  some  weight  in  the 
decision  of  the  case. 

By  the  testimony,  as  preserved  in  the  bill  of  excep- 
tions, an  alibi  was  clearly  proven,  and  a  new  trial  on 
this  ground  should  have  been  granted. 

The  only  remaining  point  which  we  care  to  notice  is 
the  failure  of  the  court  to  adjudge  the  accused  to  be  the 
reputed  father  of  the  bastard  child,  as  required  by  sec- 
tion six  of  the  act  in  question,  upon  a  verdict  of  guilty 
being  returned.  This  section  provides  that:  ^'  In  case 
the  jury  find  the  defendant  guilty,  or  such  accused  per- 
son before  the  trial  shall  confess  in  court  that  the  accu- 
sation  is  true,  he  shall  be  judged  the  reptited  father  of 
mch  chiLd^'*  etc.  A  failure  to  observe  this  requirement 
of  the  statute  would  of  itself  render  the  judgment  erro- 
neous and  fatally  defective. 

The  judgment  and  order  of  the  district  court  are  re- 
versed, the  verdict  set  aside,  and  a  new  trial  awarded. 

SeVESSST)  KSJi  BfiHAKDKD. 
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1.  Judgment  in  Criminal  Cases:    A  Judgment  of  an  inferior, 
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—  '  -  ft      Si)9 

coni't  in  a  criminal  action  is  conclusive,  unless  appealed  from,  or  47   lao 
reyersed  on  proceedings  in  error.  6  809 

56    814 

3.  ■  :    Habeoi  eorpus  is  not  a  proper  proceeding  to  review  bxuAl 

Judgment;  nor  will  the  court,  upon  such  writ,  look  beyond  the 
judgment  and  re-examine  the  charges  on  which  it  was  rendered, 
or  the  decisions  upon  questions  of  law  raised  on  the  trial  of  such 
case. 
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GAinr,  J. 


Jacob  Fisher  was  brought  before  this  court  upon  a 
writ  of  habeas  corpus^  for  the  purpose  of  inquiring  into 
the  legality  of  his  imprisonment.  He  is  detained  in 
prison  under  a  judgment  rendered  by  a  justice  of  the 
peace,  in  a  criminal  action  against  him  for  selling  malt, 
spirituous,  and  vinous  liquors  without  first  having  ob- 
tained a  license  therefor.  Under  the  statute  relative  to 
the  '^Licenise  and  sale  of  liquors,"  a  justice  of  the  peace 
has  jurisdiction  in  all  cases  where  the  penalty  or  dam- 
ages does  not  exceed  one  hundred  dollars;  and  in  this 
case  the  prisoner  was  tried  before  a  justice's  court  and 
adjudged  to  pay  a  fine,  and  in  default  thereof  that  he  be 
committed  to  jail  until  the  fine  and  costs  are  paid  or  se- 
cured, or  he  be  discharged  according  to  law.  Now,  it  is 
said  that  a  judgment,  in  its  nature,  concludes  the  subject 
on  which  it  was  rendered;  it  pronounces  the  law  of  the 
case,  and  therefore  puts  an  end  to  inquiry  concerning 
the  facts.  Hence  the  judgment  must  remain  in  full 
force  until  it  is  legally  vacated  or  reversed  by  a  superior 
court,  having  appellate  jurisdiction  of  the  case.  It  is, 
however,  contended  that  the  license  law  is  unconstitu- 
tional, and  on  this  ground  the  prisoner  should  be  dis- 
charged. But  after  judgment  and  commitment  in  a 
criminal  action  by  an  inferior  court  having  jurisdiction 
of  the  offense  charged,  we  think  that  habeas  corpus  is 
not  the  proper  mode  of  procedure  to  bring  the  cause 
into  this  court  for  review  upon  alleged  errors  of  law; 
for  it  seems  to  us,  that  when  the  validity  of  a  statute  is 
controverted,  the  controversy  raises  a  legal  question 
which,  like  all  other  legal  questions  raised  on  the  trial 
of  a  cause  in  an  inferior  court,  can  be  reviewed  only  by 
the  mode  prescribed  by  law. 

To  entertain  jurisdiction  in  such  case  upon  a  writ  of 
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habeas  corpus^  it  would  be  necessary  to  look  beyond  the 
judgment  and  re-examine  the  charges  upon  which  it  was 
rendered,  as  well  as  to  review  the  questions  of  law  raised 
on  the  trial  and  decided  by  the  inferior  court.  If  such 
practice  were  to  obtain,  then  indeed  every  conviction 
for  a  criminal  offense  might  be  brought  here  for  review 
on  a  writ  of  habeas  oorptis. 

We  think  it  is  not  within  the  province  of  this  court 
to  open  the  door  to  such  a  system  of  practice.  And  we 
are  not  prepared  to  say  that,  upon  a  writ  of  habeas 
corpaSy  we  can  look  beyond  the  judgment  and  re-exam- 
ine the  charges  on  which  it  was  rendered,  or  to  pronounce 
the  judgment  an  absolute  nullity  on  the  ground  that 
the  constitutionality  of  the  statute  relative  to  the  license 
law  is  controverted.  K  the  validity  of  a  statute  is 
brought  in  question  in  an  inferior  court  on  the  trial  of 
a  cause,  that  question  must  finally  be  determined  in  the 
same  mode  as  other  legal  questions  arising  on  the  trial  of 
causes  in  such  court — that  is,  by  proceedings  in  error 
or  appeal,  as  may  be  most  appropriate  and  allowable  by 
law. 

The  rule  is  cornectly  stated  in  Bassmore  WUUamson^s 
Case,  26  Pa.  St.,  17,  wherein  it  is  held  that  ^'  a  habeas 
corpus  is  not  a  writ  of  error.  It  cannot  bring  a  case  be- 
fore us  in  such  a  manner  that  we  can  exercise  any  kind 
of  appellate  jurisdiction  in  it.  On  habeas  oorjms  the 
judgment  of  even  a  subordinate  state  court  cannot  be  dis- 
regarded, reversed,  or  set  aside,  however  clearly  we  may 
perceive  it  to  be  erroneous,  and  however  plain  it  may  be 
that  we  ought  to  reverse  it  if  it  were  brought  before  us 
on  appeal  or  writ  of  error.  We  can  only  look  at  the 
record  to  see  whether  a  judgment  exists,  and  have  no 
power  to  say  whether  it  is  right  or  wrong.  It  is  con- 
clusively presumed  to  be  right  until  it  is  regularly 
brought  up  for  revision."  Commonwealth  v.  Deacon^ 
8  S.  and  R,  72.     ExparU  Toney,  11  Mo.,  666, 
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The  cause  is  dismissed  and  the  prisoner  remanded  to 
castodj. 

JuDOliENT  AOGOSDINaLY. 

Mmon  c6  Whedouy  for  Fisher. 

Zamby  Billingsley  dk  Lambertaoriy  contra. 
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J.  W.  Matthewson  and  wife,  PLAiimrps  in  ebbob, 

y.  A.  D.  fiuBB,  DEFENDANT  IN  EBBOB. 

1.  Praotioe :    new  trial.    When  the  evidence  is  palpably  insuffi- 

cient to  sustain  the  verdict  it  should  be  set  aside,  and  a  new  trial 
granted. 

2.  Bvidenoe :    dcpbachheivt  of  witness.    A  witness  may  be  im- 

peached by  bringing  other  witnesses  to  swear  that  his  reputation 
for  truth  is  bad.  In  this  mode  of  impeachment,  however,  it  is 
not  competent  to  show  what  two  or  three  persons  only  may  think 
or  say  concerning  him,  but  the  inquiry  should  be  confined  to  the 
general  estimation  in  which  he  is  held  by  his  neighbors  and  ac- 
quaintances. 

8.  Praotioe:  instructions;  not  to  be  refused  when.  When 
an  instruction  is  requested  which  stales  the  law  correctly  in  any 
possible  view  of  the  evidence  it  ought  not  to  be  refused. 

4.  : .  SHOUiJ)  be  clear  and  depinite.  If  an  instruc- 
tion containing  several  distinct  propositions  is  so  confhsed  and 
indefinite,  as  to  some  of  them,  as  to  convey  no  clear  idea  of 
what  is  intended,  the  whole  instruction  may  be  properly  rejected. 

5.  :  .  SHOULD  NOT  TSSD  TO  PRBJUDIOE.  If  su  instruc- 
tion be  given  not  called  for  by  the  evidence,  and  which  had  a 
direct  tendency  to  prejudice  the  parly  complaining,  a  new  trial 
will  be  granted. 

Ebbob  from  the  district  court  of  Lancaster  county. 
Burr,  the  defendant  in  error,  brought  suit  for  the  fore- 
closure of  a  mortgage,  executed  bj  plaintiffs  in  error, 
November  1,  1871,  to  W.  F.  Ohapin  upon  certain  real 
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estate  to  secure  a  note  of  J.  W.  MatthewBon  for  $250, 
dne  sixty  days  from  date.  The  petition  alleged  the  loss 
of  the  note  and  the  assignment  of  the  debt  and  mort- 
gage to  Bnrr.  Matthewson  and  wife  pleaded  payment 
of  the  note  in  fnll  to  Ohapin,  the  payee,  in  March,  1872, 
and  denied  the  assignment  to  and  ownership  of  plaintiff 
of  the  cause  of  action.  There  was  a  trial  before  Pound, 
J.,  and  a  jury.  Verdict  in  favor  of  Burr.  Judgment 
for  $402.66.  Matthewson  and  wife  bring  the  cause 
here  by  petition  in  error.  The  evidence  upon  the 
trial  below,  which  was  very  conflicting,  is  too  volumni- 
ous  for  insertion  here.  Sufficient  appears  in  the  opinion 
for  an  understanding  of  the  points  decided  by  the  court. 

E,  F,  Rvmfa/jfh^  N.  S.  Scott,  and  H.  H.  Blodgett^  for 
plaintiffs  in  error. 

The  amount  paid  by  Matthewson  to  Chapin — a  horse 
valued  at  $90  and  afterwards  $150  in  cash,  the  law  would 
appropriate  to  the  payment  of  the  note  sued  on,  there 
being  no  other  debts  due.  Baker  v,  Stackpoole^  9  Oow., 
485.  It  cannot  be  holden  as  a  deposit.  Application 
cannot  be  made  on  a  debt  not  due.  Id.  Worthley  v, 
Jimerson^  116  Mass.,  374.  AUen  v.  Browthj  89  Iowa, 
880.     Bank  of  Mnskingum  v.  Ca/rpervber^  7  Ohio,  21. 

The  evidence  of  J.  W.  Matthewson  and  P.  £.  Mat- 
thewson, and  W.  F.  Chapin  each  state  tacts,  which  con- 
stitute payment  in  full  of  the  note,  and  as  there  is  no  other 
evidence  in  the  case,  there  is  no  evidence  to  support  the 
verdict  of  the  jury — and  a  verdict  clearly  and  manifestly 
against  the  weight  of  evidence  should  be  set  aside — 7 
Mass.,  261.  18  Mass.,  507.  4  Conn.,  102.  12  Oonn., 
487,  829.  8  Blackf.,  305.  And  if  substantial  justice  has 
not  been  done,  the  verdict  will  be  set  aside.  12  N.  H., 
171.  16  Maine,  200.  It  is  almost  unnecessary  to  com- 
ment upon  the  instructions  which  the  court  refused  to 
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give,  and  which  were  offered  by  plaintiffs  in  error.  The 
court  certainly  erred  in  refusing  to  give  them  to  the  jary. 
See  authorities  above  dted. 

Webster  <&  Burr,  for  defendant  in  error. 

The  case  to  the  jury  turned  upon  the  credibility  of  con- 
flicting evidence;  and  the  testimony  of  the  defendants 
as  to  time  and  place  could  not  possibly  have  been  true; 
also,  Matthewson's  truth  and  veracity  were  impeached  by 
his  neighbors  Sndduth,  Jennings,  and  Denham;  and  in 
such  case  the  verdict  will  not  be  set  aside,  even  though 
the  preponderance  seems  to  be  against  the  verdict.  J£o 
Gatiick  V.  WasoTiy  4  Ohio  St.,  566.  Hudman  v.  Ritdr- 
7nan,  5  Ind.,  63.  Roberta  v.  Nodwift,  8  Ind.,  389. 
Keuhn  v,  Wilson,  13  Wis.,  104.  Breeae  v..  State,  12 
Ohio  St.,  146.    Blackburn  v.  Ostramder,  6  Neb..  219. 

The  sale  of  the  horse  was  not  payment.  Matthewson 
does  not  so  claim  it  nor  did  Ohapin  so  receive  it.  It 
was  to  be  so  applied  if  the  balance  of  the  note  was  paid; 
and  when  it  was  necessary  for  Matthewson  to  use  Oha- 
pin's  credit  as  a  means  of  raising  money  at  the  bank,  he 
agreed  to  give  a  new  mortgage  for  his  indemnity,  bat 
finally  said  the  old  note  and  mortgage  might  stand  in 
force  till  the  new  note  was  paid. 

The  result  was  (as  Chapin  had  that  note  to  pay,  and 
had  received  but  $90  by  the  horse,  and  $150  of  the  new 
note)  that  he  was  a  loser  of  $60  by  that  transaction, 
and  counsel  would  have  the  court  treat  this  as  payment. 

But  for  the  last  argument  the  value  of  the  horse 
might  properly  be  availed  of  as  a  set-off.  The  law  im- 
poses upon  parties  no  inflexible  rule  of  application  of 
payments.  It  presumes  the  earliest  payment  is  to  liqui- 
date the  oldest  or  the  more  onerous  obligation.  But  the 
debtor  may  direct  appropriation.  In  case  he  does  not, 
the  creditor  may;  and  doubtless  parties  may  agree  that 
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an  accoant  or  money  shall  be  held  ae  a  deposit  or  se- 
cnrity  collateral  to  indemnify  a  snrety.  It  was^  an 
agreement  between  parties  competent  to  contract,  and 
is  valid.  The  instructions  refused,  assignments  one  and 
two,  assumed  the  contrary. 

It  is  to  be  specially  noted  that  there  is  no  other  credi- 
tor whose  rights  are  in  question.  Most  cases  cited  by 
plaintiffs  in  error  specially  depend  upon  the  rights  of 
other  creditors.  Clearly,  by  Matthewson's  own  admis- 
sions, the  value  of  the  horse  was  not  appropriated  to- 
ward the  payment  of  the  mortgage  note.  He  says  the 
mortgage  note  was  paid  in  money.  The  jury  found 
otherwise.  Chapin  says  it  was  agreed  that  the  amounts 
should  only  apply  upon  the  mortgage  note  when 
Matthewson  paid  off  the  discounted  note.  There  was  no 
appropriation  to  the  mortgi^  note,  as  the  jury  found. 
Tben,  even  admitting  there  was  no  appropriation  to  the 
discounted  note,  yet  the  law  would  appropriate  it  ac- 
cording to  its  notions  of  justice.  JJ.  S.  v.  Kirkpatrickj 
9  Wheat,  737. 

Lake,  Ch.  J. 

L  The  first  of  the  several  errors  alleged  in  the  as- 
signment to  which  I  will  direct  my  attention  is  that 
which  charges  the  verdict  to  be  against  the  weight  of 
the  evidence.  And  the  well-established  rule  by  which 
we  must  be  governed  in  the  determination  of  this  ques- 
tion is,  that  the  evidence  must  be  palpably  insufficient  to 
sustain  the  verdict  or  it  will  not  be  disturbed.  It  is  not 
enough  that  the  court  would  have  found  differently,  but 
the  finding  of  the  jury  must  be  clearly  wrong.  Sey- 
mowr  V.  Street^  6  Keb.,  86.  The  A.  <b  N.  R.  R.  Uo.^  v. 
Washburn^  et  al.y  Id.  117.  With  this  rule  in  view  how 
stands  the  case? 

In  considering  this  point  it  may  be  best  at  the  outset 
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to  refer  to  the  attempted,  impeachment  of  the  witness  J. 
W.  Matthewson  in  order  to  determine  what  weight,  if 
any,  should  be  given  to  his  testimony.  The  mode  of 
impeachment  resorted  to  was  by  bringing  witnesses  to 
swear  that  his  reputation  for  truth  was  bad.  The  first 
witness  called  upon  this  point  was  Patrick  H.  Sudduth, 
who  testified  that  he  knew  Matthewson  some  five  or  six 
years  before  when  he  lived  for  a  short  time  in  his  neigh- 
borhood, and  at  that  time  his  reputation  "  was  not  very 
good  in  the  neighborhood,  we  did  not  think  him  a  very 
truthful  or  honorable  man." 

But  on  his  cross  examination  it  was  shown  very  clear- 
ly that  he  was  a  prejudiced  witness,  and  that  he  based 
his  conclusion  that  Matthewson's  reputation  was  not  good 
chiefly  on  the  ground  that  he  had  borrowed  some  sacks, 
^^  and  promised  to  return  them,  but  he  never  did." 

The  next  witness  was  J.  W.  Denham  who  had  had  a 
difficulty  with  Matthewson  about  a  wagon  which  he  had 
borrowed  only  for  a  single  day,  but  ^^  did  not  bring  it 
back  for  a  week."  It  was  on  this  ground,  mainly,  that 
he  had  formed  an  unfavorable  opinion  as  to  Matthewson 's 
truthfulness. 

The  only  other  impeaching  witness  called  was  H.  B. 
Jennings,  who  testified  that  he  ^'thought"  he  knew 
Matthewson's  reputation,  and  that  it  was  bad.  His  judg* 
ment  was  formed,  so  far  as  could  be  ascertained  by  a 
pretty  vigorous  cross-examination,  on  the  statement  of 
one  or  two  persons  who  had  been  engaged  in  some  sort 
of  controversy  or  litigation  with  Matthewson  and  who 
were  at  enmity  with  him.  This  is  the  whole  of  the  im- 
peaching testimony,  and  when  taken  in  connection  with 
the  conceded  fact  that  Matthewson  had  lived  in  the  city 
of  Lincoln  from  some  time  in  1869  until  1874,  and  was 
quite  extensively  known,  must  be  considered  as  very 
meagre  indeed,  and  falls  far  short  of  showing  what  his 
general  reputation  actually  was  in  the  community  where 
he  lived. 
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In  this  mode  of  impeachmeDt  it  is  not  competent  to 
show  what  two  or  three  persons  only  may  think  or  say 
oonceming  the  witness,  bat  the  inquiry  most  be  coniin- 
ed  to  the  general  estimation  in  which  he  is  held  by  his 
neighbors  and  acquaintances.  Nothing  short  of  this 
will  answer. 

But,  in  addition  to  the  valneless  character  of  this  tes- 
timony, an  equal  number  of  witnesses  were  called  on 
the  other  side  who  knew  Matthewson  well,  two  of  whom 
testified  that  his  reputation  for  truth  was  good;  and  the 
other  that  he  had  never  heard  it  called  in  question, 
which  is  evidence  that  it  was  good.  State  v.  See,  22 
Minn.,  407.  Under  this  condition  of  the  testimony  we 
must  hold  that  the  attempted  impeachment  of  Matthew- 
son  was  a  £EtiIure,  and  that  his  deposition  must  be  con- 
sidered, and  given  due  weight  in  the  decision  of  the 
case.  , 

The  main  subject  of  controversy  was  as  to  the  alleged 
payment  of  the  note  on  which  the  action  was  brought. 
This  note  was  executed  and  delivered  to  W.  F.  Ohapin, 
the  payee,  on  the  first  of  November,  1871,  payable  in 
sixty  days,  and,  together  with  the  mortgage  given  to 
secure  it,  was  assigned  to  the  defendant  in  error  on  the 
thirteenth  day  of  December,  1875.  It  is  declared  upon 
as  a  lost  note,  and  Ohapin  testifies  that  he  did  not  know 
what  had  become  of  it — that  he  had  not  seen  it  since  he 
deposited  it  in  the  bank  about  the  time  of  its  date. 

As  a  defense,  Matthewson  answered  that  he  had  paid 
the  note  in  full  to  Ohapin  in  March,  1872;  and  in  sup- 
port of  this  defense,  he  testified  that  on  or  about  the  fourth 
of  March,  1872,  he  paid  "  W.  F.  Ohapin,  the  full  amount 
of  the  note.''  He  further  testified  that  Ohapin  then  told 
him  ^^  that  he  would  release  the  security,  and  give  him 
the  note  as  soon  as  convenient."  That  some  time  after- 
wards Ohapin  did  surrender  the  note,  and  his  impression 
was  that  he  ^^  then  and  there  destroyed  it" 
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Phebe  £.  MatthewBon,  the  wife  of  J.  W.  Matthewson, 
testified  that  Chapin  stated  in  her  presence  ^^  that  he 
had  received  in  all  $250  and  interest,  in  fall  satisfaction 
of  the  $250.00  note,  and  that  it  was  then  fallj  paid." 
That  Ohapin  at  this, time  prodnoed  the  note,  ^^  and  gave 
it  to  Mr.  Matthewson,  and  he  destroved  it."  That  Cha- 
pin  then  promised  her  "to  release  the  mortgage  secnritj 
as  soon  as  he  could  go  to  the  records  and  do  so."  This 
witness  also  detailed  with  mach  particularity  another 
conversation  with  Ohapin  which  she  thought  "took  place 
on  the  same  day  that  Mr.  Matthewson  paid  Mr.  Chapin 
the  two  hnndred  and  fifty  dollars  and  intei'est.  It  was 
either  on  that  day  or  the  following  one.  It  took  place 
at  our  rooms  on  the  corner  of  N  and  11th  streets,  Lincoln, 
Nebraska.  Mr.  Ohapin  came  there  and  enquired  for  Mr. 
Matthewson.  I  told  him  he  was  out  but  would  return 
soon.  Mr.  Ohapin  walked  in  and  waited  until  Mr. 
Matthewson  came  back.  Mr.  Ohapin  said  he  wanted  to 
see  Mr.  Matthewson  to  rectify  a  mistake  which  he  said 
had  been  made  in  calculating  interest  on  the  $250.00.  I 
asked  him  if  Mr.  Matthewson  had  not  settled  the  note 
in  full,  and  Mr.  Ohapin  repeated  that  Mr.  Matthewson 
had  settled  the  $250.00  all  up." 

Of  this  testimony  of  Matthewson  himself  there  is  no 
direct  contradiction,  but  only  a  possible  inference  that  as 
to  the  fact  of  payment  it  may  not  be  strictly  true.  But 
as  to  the  statements  of  both  Matthewson  and  his  wife  that 
Ohapin  acknowledged  the  note  was  paid  in  full,  that  it 
was  delivered  up,  and  that  he  agreed  to  cancel  the  mort- 
gage, there  is  not  the  least  particle  of  conflicting  testi- 
mony. The  only  effort  made  to  counteract  the  effect  of 
the  positive  testimony  of  these  two  witnesses  as  to  the 
surrender  of  the  note  by  Ohapin  was  to  prove  that  at 
the  time  of  the  alleged  surrender  Ohapin  was  not  in  the 
occupancy  of  the  land  office,  the  place  where  they  testi- 
fied it  took  place.    However,  if  what  these  two  witnesses 
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stated  took  place  at  the  land  office  did  not  take  place 
at  all,  it  would  have  been  very  easy  for  Mr.  Ohapin  to 
have  said  so  when  on  the  witness  stand,  and  the  fact 
that  he  did  not,  mnst  he  regarded  as  an  admission  that 
it  all  actually  occurred.  Besides,  it  is  not  improbable 
that  Matthewson  and  his  wife  may  have  been  mistaken 
as  to  the  particular  room  in  which  the  alleged  conversa- 
tion was  had,  for  the  witness  Tucker,  the  successor  of 
Ohapin  in  the  land  office,  who  was  called  to  prove  that 
Ohapin  was  not  occupying  the  office  at  the  time  fixed 
upon  by  the  Matthewsons,  says  that  Ohapin  "  remained 
m  the  building^  hut  not  in,  ths  offiae^^  after  he  took  pos- 
session. A  very  careful  examination  leads  us  to  the  con- 
clusion that  the  verdict  is  very  clearly  against  the  weight 
of  the  evidence  and  should  be  set  aside.  This  is  clear  ac- 
cording to  Ohapin's  own  testimony,  for  he  says  Matthew- 
son  let  him  have  a  horse  about  the  first  of  March,  1872, 
at  the  agreed  price  of  $90.00,  to  apply  on  the  $2*50.00 
note,  and  that  on  or  about  the  eighteenth  of  the  follow- 
ing June  $150.00  more  was  paid  him  from  money  ob- 
tained by  Matthewson  from  the  Lancaster  county  bank. 
Aside  from  the  interest  that  had  accrued  after  the  ma- 
turity of  the  note  these  two  credits  would  leave  due  to 
Ohapin  at  the  time  of  the  last  payment  only  ten  dollars, 
while  by  the  verdict  rendered  no  credit  whatever  was 
allowed. 

II.  As  before  stated  the  single  issue  made  by  the 
pleadings  is  as  to  whether  the  note,  upon  which  the  ac- 
tion was  brought,  was  paid.  The  testimony  as  to  the 
amount  paid  on  this  note  and  the  mode  of  payment  is 
conflicting,  Matthewson  claiming  in  his  testimony  that 
on  the  fourth  day  of  March,  1872,  he  borrowed  three  hun- 
dred dollars  from  the  Lancaster  Oounty  Bank,  out  of 
which  he  paid  the  two  hundred  and  fifty  dollar  note 
in  full,  and  that  the  price  of  the  horse,  and  the  one  hun- 
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dred  and  fifty  dollars  paid  Chapin  in  Jane,  1872,  were  to 
be  credited  on  the  $300  bank  note,  on  which  Chapin  was 
snrety,  and  which  he  had  assamed  to  pay  by  having  it 
transferred  to  his  individnal  account  at  the  bank.  On 
the  other  hand  Ohapin  swears,  as  before  shown,  that  the 
price  of  the  horse  and  the  one  hundred  and  fifty  dollars 
were  to  be  credited  on  the  first  note,  and  that  he  had  re- 
ceived nothing  on  accountof  his  liability  and  payment  of 
the  three  hundred  dollar  note.  This  being  the  condition 
of  the  case  the  plaintiff  in  error  requested  the  court  to 
instruct  the  jury  ^'that  it  is  not  material  in  this  case 
whether  the  defendant  Matthewson  paid  to  the  witness 
Chapin  the  note  for  three  hundred  dollars  made  to  the 
Lancaster  County  Bank  or  not;  that  if  that  note  in  fact 
is  not  paid  it  is  a  cause  of  action  by  and  of  itself,  and  that 
indebtedness  cannot  be  substituted  for  or  made  to  sus- 
tain jthe  action  now  on  trial." 

We  think  this  instruction  stated  the  law  applicable  to 
this  case  correctly  and  ought  to  have  been  given  to  the 
jury.  If  there  were  anything  due  to  Chapin  by  reason 
of  his  having  paid  the  three  hundred  dollar  note,  that 
was  a  matter  of  no  concern  to  the  assignee  of  the  two 
hundred  and  fifty  dollar  note  and  mortgage.  His  right 
to  maintain  this  action  depends  upon  this  particular 
note  not  having  been  paid.  The  tranactions  concerning 
the  three  hundred  dollar  note  properly  figured  in  the 
case  only  as  they  tended  to  prove  or  disprove  the  alleged 
payment  of  the  particular  note  in  controversy  in  this 
action.  The  assignment  to  Burr  covered  only  the  two 
hundred  and  fifty  dollar  note  and  mortgage.  It  was  not 
even  pretended  that  any  right  growing  out  of  the  three 
hundred  dollar  note  was  included.  If  Chapin  ever  had 
any  such  right  he  still  retained  it  and  could  enforce  it  at 
his  pleasure.  ^ 

As  to  the  second  instruction,  which  the  court  refused 
to  give,  it  may  be  said,  that  by  it  two  distinct  proposi- 
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tioHB  were  evidently  intended  to  be  stated.  The  first  of 
these  propositions  stated  the  law  applicable  to  the  testi- 
mony correctly,  while  the  second  is  so  confased  and  in- 
definite as  to  convey  no  clear  idea  of  what  was  intended. 
In  such  case  it  is  not  error  to  reject  the  entire  instrac- 
tion. 

It  is  complained  also  that  the  court  erred  in  giving 
this  instrnctiouy  viz:  ^^  If  you  believe  from  the.  evidence 
that  the  agr^ment  between  Ohapin  and  Matthewson  at 
the  time  of  the  execution  of  said  note  to  the  Lancaster 
County  Bank  was  that  the  note  and  mortgage  sued  on 
were  to  remain  in  full  force,  unless  said  Matthewson 
should  pay  said  note  executed  to  said  bank,  and  that 
Matthewson  failed  to  pay  the  same,  and  Ohapin  himself 
paid  it,  then  you  are  instructed  that  the  note  sued  on 
was  not  paid  by  the  receipt  by  Ohapin  of  the  one  hun- 
dred and  fifty  dollars." 

Under  the  issue  and  the  testimony  this  instruction 
was  not  warranted,  and  had  a  direct  tendency  to  preju- 
dice the  plaintifis  in  error.  Ohapin,  the  sole  witness  on 
whom  the  defendant  in  error  relied,  testified  that:  ^^  It 
was  understood  at  the  time  I  bought  the  horse  it  was 
going  to  be  applied  on  the  two  Imndred  and  fifty  dollar 
note,  when  the  balance  was  paid,  and  I  got  hold  of  the 
note  myself."  And  again,  when  he  received  the  one 
hundred  and  fifty  dollars,  that  he  "  would  let  the  old 
mortgage  and  note  stand;  and  when  he  took  up  this 
three  hundred  dollar  note  that  would  square  up  all  the 
transactions."  Now,  conceding  all  this  to  be  strictly 
true,  it  does  not  follow  necessarily  that  the  price  of  the 
horse  was  not  to  go  as  a  credit  on  the  two  hundred  and 
fifty  dollar  note  when  he  got  possession  of  it,  he  having, 
as  it  appeared,  deposited  it  in  the  bank  as  a  collateral 
security  for  the  payment  of  a  note  of  his  own.  There  is 
nothing  in  Chapin's  testimony  from  which  it  can  be  in- 
ferred that  either  the  price  of  the  horse  or  the  one  hundred 
23 
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and  fifty  dollars  was  to  be  applied  to  anything  else  than 
this  particular  note.  ^  There  was  no  agreement  that  the 
mortgage  was  to  stand  as  a  security  for  anything  except 
the  two  hundred  and  fifty  dollar  note  therein  described. 
For  these  reasons  the  judgment  of  the  court  below  is 
reversed  and  a  new  trial  awarded. 

Bbvbbsbd  and  bbmandbd. 


0.  H.  Pabmalbb,  bt  al.,  plaiktiffs  in  bbboB)  y.  E.  a. 

WiGOBNHOBN,  BT  AL.,  DBFBNDANTS  IN  BRBOB. 

1.  Partnership:  UABiLmr  of  ncooMiNa  pabtnbb.  An  incom- 
ing partner  is  not  liable  for  the  debts  incurred  or  contracts  made 
before  he  entered  the  partnership,  unless  sach  liability  is  created 
by  express  contract  based  on  good  consideration. 

2.    :  There  must  be  a  novation  before  the  new  firm 

is  liable ;  and  the  new  contract  must  receive  the  consent  of  all  the 
parties,  and  must  have  the  effect  to  extinguish  the  old  contract, 
and  create  anew  liability  of  debtor  and  creditor,  or  of  contractors, 
between  the  creditor  or  contractor  and  the  new  firm,  and  such 
new  contract  must  be  based  on  some  consideration. 

3.    :  — ^—    The  mere  receipt  of  money  by  the  new  firm  is 

not  sufficient  to  raise  a  presumption  that  the  incoming  partner 
made  a  parol  contract,  binding  him  to  ftdflll  the  terms  and  con- 
ditions of  such  former  contract,  or  to  make  him  liable  for  a 
breach  of  the  same. 

Ebbob  from  the  district  court  of  Saunders  county. 
Tried  before  Post,  J.  Judgment  below  was  given  in 
favor  of  Wiggenhom  and  Green  against  Parmalee  and 
Johnson,  who  brought  the  cause  here  by  petition  in  error. 
Further  facts  appear  in  the  opinion*  , 

Cha^vfiom  a/nd  Sprague^  for  plaintiffs  in  error. 
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The  court  erred  in  excluding  the  testimony  offered  by 
defendants  showing  the  contract  between  the  parties,  and 
the  partial  delivery  and  payment  and  performance  by 
defendants  under  the  contract  with  O.  M.  Carter  and 
Wiggenhorn.  Plaintiffs  themselves  set  forth  in  their 
petition  that  Oreen  is  the  assignee  of  Garter's  interest 
in  the  account  sued  on.  ^^In  the  case  of  an  assignment  of 
a  thing  in  action,  the  action  of  the  assignee  shall  be 
without  prejudice  to  any  set-off  or  other  defense  now  al- 
lowed." Civil  Code,  Sec.  81.  Bush  v.  Loithrop^  22  New 
York,  585.  AUen  v.  Miller,  11  Ohio  State,  874.  All 
cases  under  the  code  agree  with  these  authorities. 

M.  H.  Sessions^  for  defendant  in  error. 

The  only  ground  or  theory  upon  which  Parmalee  and 
Johnson  could  recover  of  Wiggenhorn  and  Green  their 
pretended  claim  against  Carter  is  that  of  novation.  To 
constitute  a  novation  when  Green  bought  out  Carter's 
interest  in  the  mill,  and  became  the  owner  thereof  with 
Wiggenhorn,  and  they  formed  their  copartnership  in 
that  business,  Wiggenhorn  and  Green  must  have  th^i 
and  there  agreed,  not  only  with  Carter,  to  assume  and 
carry  out  his — Carter's — contract  with  Parmalee  and 
Johnson,  but  it  was  equally  necessary  for  Parmalee  and 
Johnson  to  there  and  then  agree  to  take  Wiggenhorn 
and  Green  as  their  sole  debtor  for  the  same,  and  to  have 
entirely  released  said  Carter  from  any  and  all  liability 
or  obligation  upon  the  said  contract,  or  in  other  words, 
Carter's  original  and  aU  liability  upon  said  contracts 
must  have  been  extinguished.  Poindesoter  v.  Waddy^ 
6  Munf.  (Va.),  418.  1  Parsons  on  Contracts,  217  to  220 
inclusive,  5th  edition.  Thomas  y.  Shillibeerj  1  M.  & 
W.,  123.  Curaon  v.  GhadUy,  8  B.  ife  C,  591.  Wha/r- 
ton  V.  Walker,  4  B.  &  C,  168.  MeKlnney  v.  Alma,  14 
111.,  84.      Wise  V.  Ooply,  36  Ga.,  508.    Fagcm  v.  Long^ 
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80  Mo.,  222.  Bevoly  v.  Tams^  17  Pa.  St.,  485.  Story 
on  PartnerBhip,  §  146,  note  8.  8  IJ.  S.  Digest,  pp.  499 
and  500,  §  1,932,  §  1,933. 

The  whole  theory  of  the  claim  of  Parmalee  and  John- 
son against  Wiggenhom  and  Green,  as  shown  by  this 
answer,  is  at  war  with  the  foregoing  doctrine.  They  in 
their  answer  expressly  claim,  that  by  the  terms  of  the 
contract  Carter  was  not  released  from  his  original  liabil- 
ity upon  said  contract,  but  that  he  is  liable  upon  the 
same  with  Wiggenhom  and  Green;  in  other  words,  that 
Garter  was  not  released  from  any  and  all  liability  npon 
said  contract,  but  simply  that  Wiggenhom  and  Green 
agreed  to  become  responsible  to  them  for  the  same  with 
Carter.  The  entire  claim  of  Parmalee  and  Johnson 
against  Wiggenhom  and  Green,  as  stated  in  their  plead- 
ings, is  void  by  the  statute  of  frauds,  for  the  reason  that 
all  that  can  be  extracted  from  the  same  amounts  to  no 
more  than  the  special  promise  of  Wiggenhom  and  Green 
to  answer  for  the  debts  of  Carter,  which  is  void.  Gen. 
Stats.,  393,  §  8.  Ayrault  v.  Chamberlain,^  26  Barb.,  83. 
St&nhwg  V.  Oallcmcmj  14  Iowa,  251,  Eddy  v,  Roberta^ 
17  111.,  505.    Ellison  v.  Jackson^  12  Cal.,  542. 

Gahtt,  J. 

In  the  court  below  the  defendants  in  error  brought 
action  against  the  plaintiffs  in  error  and  one  O.  M.  Car- 
ter, to  recover  on  an  account  for  feed  sold  and  delivered  to 
them — alleging  that  from  the  first  to  the  thirtieth  day  of 
March,  1875,  the  defendant  Wiggenhom.and  said  Carter 
were  partners  doing  business,  and  during  that  time  they 
sold  the  feed  to  plaintiffs,  and  that  on  the  first  day  of 
April,  O.  M.  Carter  sold  and  transferred  his  interest  in 
said  account  to  defendant  Green.  O.  M.  Carter  pleaded 
a  denial,  and  afterwards,  by  leave  of  the  court,  withdrew 
the  same,  and  filed  a  general  demurrer,  which  the  court 
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sastained  and  dismissed  the  action  as  to  him.  Plaintiffs 
in  error  filed  a  joint  answer,  admitting  the  account,  and 
set  up  as  a  defense  an  alleged  contract  whereby  O.  M. 
Carter  agreed  to  sell  and  deliver  to  them,  from  time  to 
time  for  one  year,  all  the  feed,  bran,  shorts  and  screen- 
ings made  at  the  Leola  flouring  mills,  then  owned  bj 
him;  that  on  the  first  day  of  December,  1874,  he  sold 
one-half  interest  in  the  property  to  Wiggenhorn;  that 
Carter  and  Wiggenhorn  formed  a  partnership  under  the 
name  of  O.  M.  Carter  &  Co.,  and  continued  to  deliver  to 
them  a  part  of  said  feed,  but  not  all;  that  on  the  first 
day  of  March,  1875,  O.  M.  Carter  sold  this  remaining 
one-half  interest  of  the  property  to  defendant  Oreen, 
and  that  he  and  Wiggenhorn  were  partners  under  the 
name  of  Wiggenhorn  &  Green,  and  alleging  further  that 
Green  knew  of  the  contract,  and  "  took  the  benefits  of  it 
and  assumed  all  the  responsibilities  of  the  same,"  and 
that  defendants  in  error  '^  agreed  to  deliver  to  them  all 
the  feed  made  at  the  mill."  And  they  aver  that "  O.  M. 
Carter,  Carter  &  Wiggenhorn,  the  defendants  in  error, 
and  Green  "  pretended  to  deliver  the  feed  up  till  April 
1, 1875,  and  after  that  time  refused  to  do  so;  and  allege 
that  they  were  damnified  by  the  breach  of  the  contract, 
and  ask  judgment  therefor  against  defendants  and  O.  M. 
Carter  for  the  same.  Defendants  pleaded  a  denial  to  this 
answer.  It,  however,  appears  that  defendant  Green  pur- 
chased Carter's  remaining  one-half  interest  in  the  prop- 
erty on  the  first  day  of  March,  1875,  as  alleged  in  the 
answer,  and  that  the  date  mentioned  in  the  petition  was 
a  mistake. 

It  will  he  observed  that  in  effect  the  new  matter  set 
up  in  the  answer  is  in  the  nature  of  an  action  for  a 
breach  of  the  contract  alleged  to  have  been  originally 
made  between  plaintiffs  in  error  and  O.  M.  Carter;  and 
the  question  for  consideration  is,  does  this  pleading  state 
facts  sufiicient  to  constitute  a  cause  of  action  against  the 
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defendants  in  error!  They  do  not  aver  a  rescission  or  an 
extingaishment  of  the  contract  with  O.  M.  Garter,  nor 
do  they  aver  any  express  contract  between  themselves 
and  the  defendants,  or  either  of  them.  On  the  contrary, 
they  show  by  their  answer,  that  their  contract  with  Car- 
ter was  not  rescinded,  by  averring  that  ^'  O.  M.  Garter, 
Garter  &  Wiggenhorn,  the  defendants  in  error,  and 
Green,"  refused  to  deliver  to  them  the  feed,  and  by  ask- 
ing judgment  against  the  defendants  and  O.  M.  Garter 
for  the  damages  alleged  to  have  been  sustained  by  them 
by  reason  of  the  breach  of  the  contract — deducting 
therefrom  the  amount  of  the  account  stated  in  the  peti- 
tion. The  plaintiff  Johnson  testified  that ''  Wiggenhorn 
never  agreed  with  him  that  he  would  fulfill  the  contract;" 
and  the  testimony  offered  by  plaintiffs  and  rejected  by 
the  court  does  not  set  forth  any  facts  tending^  to  show 
a  rescission  of  the  original  contract  between  them  and 
Garter,  or  any  contract  between  them  and  Wiggenhorn 
and  Green,  or  either  of  them.  Hence,  upon  the  showing 
made  by  the  record,  I  think  there  is  no  cause  of  action 
set  forth  in  the  answer  against  the  defendants  in  error, 
nor  does  the  evidence  given  in  the  case,  or  that  offered 
and  rejected,  tend  to  show  any  such  cause  of  action. 

The  doctrine  is  well  established  that  an  incoming  part- 
ner is  not  liable  for  the  debts  incurred,  nor  upon  contracts 
made  before  he  entered  the  partnership,  unless  such  lia- 
bility is  created  by  express  contract,  based  upon  a  good 
consideration;  and  before  the  new  firm  can  be  made  lia- 
ble in  any  such  case  there  must  be  a  novation,  and  the  new 
contract  must  receive  the  consent  of  all  the  parties,  and 
must  have  the  effect  to  rescind  and  extinguish  the  origi- 
nal debt  or  contract,  and  create  a  new  liability  of  debtor 
and  creditor,  or  of  contractors  between  the  creditor  or 
contractor  and  the  new  firm,  and  such  new  contract  must 
be  founded  on  some  good  consideration  moving  to  the 
new  firm.    Nor  is  the  mere  receipt  of  money  by  the  new 
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firm  BuSicient  to  raise  a  preBumption  that  the  incoming 
partner  made  a  parol  contract  binding  himself  to  fnlfiU  the 
covenants  and  conditions  of  the  original  contract,  or  to 
make  him  liable  for  a  breach  of  contract,  because  the  liabil- 
ity mast  rest  on  a  novation,  and  a  new  contract  receiving 
the  express  consent  of  all  the  parties,  and  which  effects 
a  rescission  and  extinguishment  of  the  original  contract. 
These  general  principles  are  supported  by  the  whole  cur- 
rent of  authority.  In  Bewley  v.  Toms,  17  Pa.  St.,  489, 
490,  it  is  said  that,  "  it  never  has  been  thought  that  a 
man  who  buys  himself  into  another's  business  subjects 
himself  to  the  liabilities  which  that  other  may  have  in- 
curred previously;  nor  that  a  new  firm  is  bound  to  pay 
tlie  debts  or  comply  with  the  contracts  of  an  old  one 
composed  partly  of  the  same  members;"  and  therefore 
unless  the  former  agreement  '^  was  rescinded  and  a  new 
parol  contract  to  the  same  effect  was  made  by  defendants 
jointly,  upon  suflScient  consideration  moving  to  them, 
then  this  action  is  incurably  wrong,  and  the  trial  ought 
to  have  been  stopped  as  soon  as  it  began." 

In  Kirvxjm  v.  Kvrwan^  2  Or.  &  M.,  617,  A.  had  an  ac- 
count with  B.  &  Go.  During  the  time  A.  dealt  with  the 
firm,  all  the  partners  retired  except  0.,  who  formed  a 
partnership  with  K.  A's  account  was  transferred  from 
the  books  of  the  old  to  those  of  the  new  firm,  and  the 
balance  was  struck  annually  as  before.  A.'s  administrator 
brought  suit  against  the  quondam  partners  and  0.  to  re- 
cover the  balance,  and  the  quondam  partners  contended 
that  the  responsibility  had  shifted  to  0.  &  K.,  and  the 
payments  made  by  the  new  firm  amounted  to  evidence 
that  K.  intended  to  take  the  debt  on  him.  Heldy  That 
no  inference  of  that  sort  could  be  drawn  in  the  absence 
of  proof  of  A.'s  assent  to  the  substitution  of  K.  as  his 
debtor  for  the  original  partners;  and  there  was  nothing 
to  show  that  K.  undertook  to  answer  for  the  debts  of  the 
old  firm,  and  the  probabilities  were  that  he  would  not 
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incur  such  responsibility.     Thomm  v.  Shillaber,  1  M.  & 
W.,  12^.     Cnxon  v.  Ghadley,  3  B.  &  0.,  691,     Butter- 
field  V.  Hartshom^  7  N.  H.,  347.     MoKimh&y  v.  Ahns^ 
14  111.,  84.     Ha/rt  v.  TomUneony  2  Ver;^.,  100.     Foin-   ^/ 
dtxter  V.  Wadley^  6  Munf.  Va.,  420.    ^ajii^  v.  Zongj    \^ 
30  Mo.,  324.     Stemhurg  v,  Callaracmy  14  Iowa,  268.     ^    ' 
KiVburn  v.  Pacific  Ban\\  11"  Wis.,  280. 
The  judgment  of  the  district  court  must  be  affirmed. 

Judgment  Affismed. 


James  H.  Robison  and  Fred.  K.  Maus,  plaintiffs  in 
ESBOE,  y.  Gbobge  p.  Uhl,  defendant  in  bbkob. 
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3^  ^  1.  Statute  of  Frauds.  Under  our  statute  of  frauds  the  delivery 
of  possession  of  goods  sold  is  not  necessary  to  protect  the  pur- 
chaser as  against  the  creditors  of  the  seller,  proyided  the  pur- 
chase was  made  in  good  faith. 

d.  :  By  our  statute  the  retention  of  possession  by  the  seller  is, 

at  most,  only  pHmok  fade  eyidence  of  fraud,  which  may  be  re- 
butted by  proof. 

8.  :  Fraud  A  qubstio K  of  fact.    In  all  cases  arising  under 

our  statute,  the  question  of  fraud  in  a  sale  is  one  of  fact  and  not 
of  law. 

Erbob  from  the  district  court  of  Eichardson  county. 
It  was  an  action  of  replevin  brought  by  the  plaintiffs  in 
error  against  the  defendant  in  error  for  the  recovery  of 
a  threshing  machine  which  had  been  purchased  by  TJhl 
at  an  execution  sale.  Plaintiffs  in*  error  claimed  title  by 
virtue  of  a  purchase  from  the  defendant  in  execution 
prior  to  the  levy.  Judgment  below  by  Weaveb,  J.,  in 
favor  of  Uhl,  and  Bobison  and  Maus  brought  the  cause 
up  by  petition  in  error. 

Cla/renGe  Gillespie  and  E.  W.  Thomas^  for  plaintife 
in  error. 
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Between  these  parties,  Brajlej  and  Bobison  &  Mans, 
there  can  be  no  question  but  that,  the  title  to  said  pro- 
perty had  passed  from  Brayley  to  Bobison  &  Mans  be- 
fore the  levy  on  the  machine  by  said  G.  P.  Uhl,  defen- 
dant in  error,  and  that  his  levy  was  not  made  for  some 
time  after  the  sale  to  Bobison  &  Mans.  Ba/rret  v.  Tar- 
ner,  2  Neb.,  172.  Dows  v.  Oreen^  82  Barb.,  493.  Fa4r' 
fiel^  V.  Baldwin^  12  Pick.,  887.  Smith  Ld'g  Oases, 
1081-2.    Sweeney  v.  Ownsley^  14  B.  Mon.,  418. 

The  rule  that  obtained  in  the  days  of  BuUer  and 
Mansfield,  that  possession  of  chattels  by  the  seller  gave 
rise  to  an  inference  of  fraud  has  been  greatly  modified, 
and  the  question  of  fraud  in  all  such  cases  is  a  question 
of  fact,  and  this  qu^stion  is  thus  taken  from  the  courts, 
who  could  consider  and  infer  it  from  a  single  fact,  and 
left  to  a  jury  who  should  consider  all  the  facts  and  de- 
termine from  the  evidence  whether  such  possession  is 
consistent  with  an  honest  purpose.  Gen.  Stat,  of  Neb., 
898,  895.  Smith  v.  Acker,  23  Wend.,  653.  C0IU718  v. 
Mijersy  16,  Ohio,  547.  Babcock  v.  Fckler,  24  N.  T., 
628.  Monteith  v.  Box,  4  Neb.,  166.  1st  Parson's  Con- 
tract, 529.  It  was  not  necessary  that  the  possession 
should  have  been  delivered,  as  they  were  already  in 
possession  as  general  agents.  Lake  v.  Morrie,  80  Oonn., 
201.  Wc^den  v,  Marshall^  99  Mass.,  805.  Billiard  on 
Sales,  pp.  101,  102,  sections  16, 17,  18.  2d  Kent,  12 
Ed.,  page  492,  and  note. 

George  P.  Uhly  pro  se. 

The  plaintiflFs  in  error  acquired  no  title  to  the  pro- 
perty claimed,  if  it  should  be  considered  as  true  that 
they  bought  the  property  from  their  principal,  for  the 
reason  that  there  was  no  delivery,  and  the  defendant  in 
error  knew  nothing  of  the  transaction,  if  any  such  tran- 
saction as  claimed  by  plaintiffs  ever  took  place.    Lcm- 
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fear  v.  Simmer ^  17  Mass.,  110.  Rourke  v.  Bullev^^  8 
Gray,  649.  Parr  v.  Parker ^.2^  Iowa,  26.  McKibhm  v. 
Martvrij  64  Penn.  State,  852.  1  Smith's  Leading 
Cases,  88.  There  mnst  be  a  delivery  and  change  of 
possession  or  the  sale  will  be  void  as  to  the  creditors. 
1  Parson's  Contract,  629.  2  Kent's  Com.,  812,  618, 
618,  621,  622,  et  9eq.  Smmer  v.  fficksy  2  Black,  632. 
Warner  v.  Norton^  20  How.,  448. 

Lake,  Ch.  J. 

« 

The  action  in  the  conrt  below  was  for  the  recovery  of 
the  possession  of  a  threshing  machine. 

On  the  fifteenth  of  July,  1876,  James  Brayley,  of  Buf- 
falo,  N.  T.,  became  the  owner  of  this  machine  by  a  pur- 
chase at  judicial  sale  from  the  United  States  marshal 
for  the  district  of  Nebraska,  under  a  judgment  recover- 
ed by  him  against  one  Charles  Zeller. 

The  legal  proceedings  resulting  in  this  sale  were  in 
charge  of  the  plaintiffs,  who  were  the  general  agents  of 
Brayley  in  this  part  of  the  west,  for  the  sale  of  this  sort  of 
machines.  Before  the  sale  came  off,  it  had  been  arranged 
between  Brayley  and  the  plaintiffs  that  if  it  should  be 
struck  off  to  him,  they  were  to  take  it  off  his  hands  at 
the  price  bid.  As  to  the  amount  to  be  bid  in  his  name 
Brayley  instructed  them  by  letter,  dated  June  6th,  1876, 
as  follows:  "  Don't  bid  in  the  machine  for  any  more  than 
you  would  be  willing  to  give  for  it  to  sell  again,"  and 
they  accordingly  bid  $350,00. 

Soon  after  this  sale  was  made  Brayley  on  being  advis- 
ed of  the  purchase  in  his  name  sent  a  bill  of  the  ma- 
chine to  the  plaintiffs,  in  these  words: 

«  Buffalo,  N.  Y.,  July  21st,  1876. 
Meesra  Rohieon  <k  Maus^  St.  Joseph,  Mo. 

Bought  of  James  Brayley,  machine  sold  on  Zeller 
judgment,  bought  by  you,  $860.00. 
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At  the  same  time  he  advised  them  that:  *^I  ander- 
Btand  that  yon  bid  this  machine  for.  yonr  own  aoconnt, 
and  therefore  charge  it  np  to  jon;  and  as  yon  wrote  me 
that  yon  had  authorized  yonr  attorney  to  bid  as  high  as 
$350.00,  I  make  the  bill  for  that  amount.  Trnsting 
this  will  be  satis£BU^tory  to  yon.    I  remain  yonrs  truly, 

Jambs  Bratlst. 

P.  S.  Please  credit  my  account  above  amount,  and 
adyise  me  that  yon  have  done  so. 

J.  B. 

Brayley's  account  was  accordingly  credited  the  $860.00 
on  or  about  the  twenty-sixth  of  July,  1876,  of  which  he 
was  at  once  advised. 

After  the  sale  by  the  marshal  the  machine  was  left  in 
the  care  of  Zeller,  who  had  no  knowledge  or  informa- 
tion of  the  transfer  of  the  ownership  to  the  plaintiffs  until 
about  the  time  of  the  commencement  of  the  replevin 
suit,  on  the  fourteenth  of  August  following. 

In  the  meantime,  and  while  the  machine  was  still  in 
the  hands  of  Zeller  for  safe  keeping,  the  defendant,  hav- 
ing recovered  a  judgment  against  Brayley,  caused  an  ex- 
ecution to  be  levied  upon  it  as  the  property  of  Brayley. 

This  execution  was  levied  on  the  twenty- ninth  of 
July,  and  the  sale  under  it  took  place  on  the  twelfth  of 
the  following  month,  at  which  the  defendant  became  the 
purchaser  of  the  machine  without  any  knowledge  or  in- 
formation that  the  plaintiffs  had  or  claimed  any  interest 
therein. 

Tliese  being  substantially  the  facts  upon  which  the 
jury  were  to  act,  the  plaintiffs  requested  the  court  to 
charge  the  jury:  '^  1.  That  when  the  terms  of  a  sale  are 
agreed  upon  and  the  bargain  is  struck,  and  everything 
which  the  seller  has  to  do  about  the  property  is  com- 
plete, the  contract  of  sale  is  then  perfect — the  ownership 
of  the  property  vests  at  once  in  the  buyer,  and  this  he 
takes  at  once;  the  property,  and  all  the  risks  of  acci- 
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dent  to  the  property  is  upon  the  buyer,  who  is  the  owner 
thereof." 

''2.  All  that  is  necessary  to  pass  property  is  that 
the  bnyer  and  seller  agree.  If  one  who  has  a  long 
course  of  dealing"  with  another  have  a  correspondence 
in  regard  to  certain  specific  property  nearer  to  the 
purchaser  than  the  seller,  and  more  properly  by  reason 
of  their  business  relations  in  the  control  of  the  pur- 
chaser, and  they  agree,  one  to  buy  and  the  other  to  sell, 
the  sale  is  complete  just  so  soon  as  they  agree,  and  the 
seller  charges  the  buyer,  and  the  buyer  credits  their  re- 
spective books  with  the  price  of  the  property." 

^^6.  If  you  believe  that  this  was  an  honest  purchase 
on  the  part  of  the  plaintiffs,  bought  in  good  faith,  then 
you  should  find  for  the  plaintiffs.  The  statute  of  frauds 
does  not  apply  if  this  is  a  complete  trade  (and  perfected 
before  the  levy)  between  the  agents  and  principal  in 
perfect  good  faith,  and  the  transfer  was  completed  by 
the  entering  of  the  respective  charges  and  credits  on 
their  respective  books,  the  property  already  being  in  the 
custody  of  the  plaintiffs  as  the  agents  having  the  gen- 
eral control  of  all  Brayley's  business." 

There  were  several  other  instructions  of  similar  im- 
port to  these  requested  by  the  plaintiffs,  to  which  how- 
ever it  is  unnecessary  to  refer  as  these  will  answer  our 
purpose.  The  plaintiffs'  requests  were  all  refused  and 
esLceptions  duly  taken. 

It  is  quite  evident  that  the  court  regarded  the  strict 
rule  of  the  common  law,  which  requires  the  delivery  of 
possession  of  goods  sold  as  necessary  to  protect  the  pur- 
chaser as  against  the  creditors  of  the  seller,  as  applica- 
ble here.     In  this  we  think  there  was  error. 

By  section  11,  chapter  25,  Gen.  Statutes,  it  is  enacted 
that:  ^'  Every  sale  made  by  a  vendor  of  goods  and  chat- 
tels in  his  possession,  or  under  his  control,  and  every  as- 
signment of  goods  and  chattels  by  way  of  mortgage  or 
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secnrity  upon  aoy  condition  whatever,  unless  the  same 
be  accompanied  by  an  immediate  delivery,  and  be  fol- 
lowed by  an  actual  and  continaed  change  of  possession 
of  the  things  sold,  mortgaged,  or  assigned,  shall  be  pre- 
sumed to  be  fraudulent  and  void  as  against  the  creditors 
of  the  vendor,  or  the  creditors  of  the  person  making 
such  assignment,  or  subsequent  purchasers  in  good  faith; 
and  shall  be  conclusive  evidence  of  fraud  unless  it  shall 
be  made  to  appear,  on  the  part  of  the  persons  claiming 
under  such  sale  or  assignment,  that  the  same  was  made 
in  good  faith,  and  without  any  intent  to  defraud  such 
creditors  or  purchasers." 

Under  the  operation  of  this  section  it  will  be  seen 
that  the  decisions  of  the  courts  of  those  states  where 
the  rule  of  the  common  law  prevails  cannot  be  follow- 
ed. Under  our  statute  the  retention  of  possession  by 
the  seller  is,  at  most,  only  j;>ri7n^zy*<3^  evidence  of  fraud, 
which  may  be  entirely  rebutted  by  the  circumstances  at- 
tending the  transaction. 

A  careful  examination  of  the  testimony  leaves  no 
room  to  doubt  that  as  between  Brayley  and  the  plaintiffs 
the  sale  was  completed  about  the  twenty-sixth  or  twenty- 
seventh  of  July,  and  several  days  before  the  defendant's 
execution  was  levied  upon  the  property.  K  this  sale 
were  bona  fide  a  complete  title  vested  at  once  in  the 
plaintiffs,  leaving  nothing  on  which  the  execution  could 
operate.  That  this  sale  was  made  in  good  faith  there 
was  considerable  testimony  to  prove,  but  whether  it  were 
sufficient  was  for  the  jury,  under  proper  instructions,  to 
find. 

But  even  if  the  rule  as  to  the  possession  by  the  seller 
were  as  claimed  by  the  defendant  it  would  by  no  means 
necessarily  follow  that  it  would  have  been  applicable  to 
the  facts  of  this  case.  It  was  shown  very  conclusively 
that  the  plaintiffs  were  the  agents  of  Brayley,  who  resid- 
ed in  a  distant  state;  that  as  such  agents  they  had  a  gen- 
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eral  Bupervision  of  his  business  in  this  part  of  the 
country,  and  had  attended  to  the  litigation  which  had 
terminated  in  the  transfer  of  the  ownership  of  the  ma- 
chine in  question  from  Zeller  to  him,  but  with  the  un- 
derstanding they  were  to  take  it  off  his  hands  at  an 
agreed  price.  This  being  the  situation  of  the  parties 
with  respect  to  this  property  we  think  the  formalities  of 
a  delivery  of  possession  would  have  been  of  no  signifi- 
cance,  as  it  was  to  all  intents  and  purposes  in  their  con- 
trol at  the  time. 

We  are  of  the  opinion  that  the  foregoing  instructions, 
requested'  on  behalf  of  the  plaintiffs,  embody  sound  pro- 
positions of  law  and  were  applicable  to  the  evidence  up- 
on which  the  jury  were  to  pass,  and  that  for  the  refusal  to 
give  them  a  new  trial  should  be  awarded* 

Revbbsed  and  bbmanded. 
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John  Williajcs,  PLAiNnFF  in  bbrob,  v.  The  Statb  of 
Nebraska,  defendant  in  bbbob. 

1.  Practice.  conrnraANCB.  On  motion  for  a  continnance  it  is 
not  good  practice  to  permit  counter  affidavits  as  to  what  an 
absent  witness  would  testify. 

d.    : :  AFFiDAyrr.   An  affidavit  of  the  prisoner  to  the 

effect  that  he  had  been  informed  that  a  person  absent  ttom.  the 
state  would  swear  to  certain  material  facts  is  not  sufficient  to  war- 
rant a  continuance.  If  the  information  came  from  the  proposed 
witness,  it  should  be  so  stated,  but,  if  fram  a  third  party  who 
knows  he  would  so  testify,  then  the  affidavit  of  that  person 
should  be  procured. 

8.  Criminal  Law :  implied  maucb.  On  a  trial  for  murder,  where 
the  prosecution  establishes  against  the  prisoner  an  intentional 
homicide,  and  nothing  explanatory  is  shown,  the  implication  of 
malice  at  once  arises,  which  it  is  incumbent  upon  the  prisoner 
to  remove. 
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4.    :  CHARGE  TO  THE  JXXBT.    Instructions  given  to  a  jury 

sliould  be  applicable  to  the  case  as  made  by  the  testimony,  and  if 
they  are  not,  and  have  a  tendency  to  mislead,  the  judgment  will 
be  revei*8ed. 

5.    :    TBBDiCT.    The  Jury  returned  a  written  yerdict  in  these 

words:  "We  the  Jury  in  this  case,  being  duly  impaneled  and 
sworn,  do  find  and  say  that is  guilty  of  manslaugh- 
ter." This  was  held  to  be  void,  for  wholly  omitting  in  any 
manner  to  designate  the  defendant  as  the  guilty  party. 

6.    :  :  Under  an  indictment  charging  murder  in  the 

fint  degree  where  the  Juiy  finds  the  defendant  guilty  of  man- 
slaughter merely,  the  failure  to  specifically  negative  the  fact  that 
the  crime  was  of  a  higher  grade  than  that  found  is  no  ground  for 
a  reversal  of  the  Judgment 

Ebbob  from  the  district  court  of  Buffalo  county.  The 
plaintiff  in  error  was  indicted  for  murder  at  the  March 
term,  1876,  of  the  district  court  for  Kearney  county. 
The  cause  was  taken  on  change  of  venue .  to  Buffalo 
county,  where  the  prisoner  was  tried  at  the  March  term, 
1876,  of  that  county,  found  guilty  of  manslaughter,  and 
sentenced  to  imprisonment  in  the  penitentiary  for  the 
term  of  ten  years.  On  the  trial  of  the  cause  before 
Gaslin,  J.,  the  following,  among  other  instructions,  were 
given  to  the  jury: 

3.  ^^  Should  you  find  from  the  evidence  in  the  case 
that  the  accused  did  the  shooting  as  charged,  you  have 
a  right  to  presume  from  this  that  he  intended  to  do  it, 
and  that  malice  was  implied  therefrom,  as  it  is  a  legal 
presumption  that  the  d^tendant  intended  to  do  what  he 
actually  did.  In  law  a  gun  loaded  with  powder  and  ball 
or  shot  and  used  in  its  ordinary  legitimate  way,  is  a 
deadly  weapon,  and  should  you  find  from  the  evidence 
that  the  prisoner  committed  the  crime  as  alleged  with 
the  gun,  it  is  a  legal  presumption  that  he  did  it  with 
malice;  and  if  you  so  find  it  is  then  incumbent  upon 
the  accused,  by  way  of  justification,  or  excuse,  or  other- 
wise, to  remove  this  legal  presumption.'' 


336     SUPREME  COURT  OF  IJEBRASKA, 

Williams  y.  The  State. 

7.  ^^  Should  the  evidence  in  this  case  satisfy  yon*  that 
the  killing  was  nnlawAiIlj  done  by  the  defendant,  bat 
without  malice  either  intentional  or  unintentional  upon 
a  sudden  quarrel,  when  the  mind  of  the  prisoner  had 
been  wrought  up  to  that  pitch  by  rage  or  passion 
that  reason  was  wholly  or  partially  dethroned,  or  it  was 
unintentionally  done  while  the  accused  was  in  the  commis- 
sion of  some  unlawful  act  you  will  be.  warranted  in  find- 
ing him  guilty  of  manslaughter." 

9.  ^^  If  you  find  the  accused  was  in  imminent  or  ap- 
parent danger  of  receiving  great  bodily  harm  from  the 
deceased  at  the  time  of  the  homicide,  or  that  the  deceased 
was  about  to  commit  a  felonious  assault  upon  the  de- 
fendant, was  in  the  situation,  had  the  implements  and 
weapons,  and  possessed  the  animas,  ability,  and  was  in 
a  position  to  do  so  at  the  time  of  the  killing,  or  that  the 
deceased  was  about  to  take  the  life  of  the  prisoner,  and 
there  was  no  other  way  for  him  to  save  it  than  to  commit 
the  homicide;  or  that  he  had  a  just  and  well  grounded 
apprehension  that  deceased  was  about  to  kill  him  or  to 
do  him  great  bodily  harm,  and  that  there  was  no  other 
way  to  save  himself  from  the  impending  danger  of  life, 
limb,  or  great  bodily  injury  than  to  commit  the  homi- 
cide, you  would  be  warranted  therefrom  in  acquitting 
the  accused,  if  you  are  satisfied  that  he  was  fully  excused 
or  justified  under  the  circumstances  in  taking  the  life  of 
the  deceased." 

Jcmtea  Lavrd  cmd  F.  G.  H'amer^  for  the  plaintiff  in 
error. 

George  R.  RohertSy  Attorney  General,  for  the  State, 

Lake,  Ch.  J. 

In  this  case  no  less  than  twenty-six  errors  are  formally 
assigned,   many  of  which,  however,  are  but  repetitions, 
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in  slightlj  different  langna^  of  a  Bingle  complaint  to 
the  ruling  of  the  conrt.  Therefore  we  shall  notice  only 
those  objections  which  seemed  to  be  relied  on  in  argu- 
ment, or  which  possess  at  least  the  shadow  of  merit. 

I.  Taken  in  the  order  of  occurrence,  the  first  objection 
to  be  noticed  was  taken  to  the  overruling  of  the  defend- 
ant's motion  for  a  continuance  of  the  case  on  account  of 
the  absence  from  the  state  of  one  George  Hicks,  who  it 
was  claimed  was  then  in  Iowa,  and  who,  if  present, 
would  testify  to  certain  facts  material  to  the  defense. 
This  motion  was  supported  by  the  affidavit  of  the  pris- 
oner, in  which  he  swore  substantially  that  Hicks  would 
testify  that  on  the  night  before  the  alleged  homicide  he 
staid  at  the  house  of  David  Yroman,  the  father  of  the 
deceased,  and  that  both  the  deceased  and  his  father 
^Hhreatened  to  kill  the  defendant,  and  were  actually 
making  arrangements  to  attack  him  that  night.  That, 
to  prevent  the  same,  witness  remained  there  all  night, 
and  slept  in  front  of  the  door  to  prevent  them  going  out. 
That  during  the  evening  the  said  deceased,  Thomas  R. 
Yroman,  was  absent  from  the  house,  and,  as  witness  be- 
lieves, had  taken  away  the  horse  of  affiant  and  stated 
that  they  would  watch  for  affiant  in  the  morning.  That 
both  of  deceased  said,  on  the  morning  of  the  day  of  the 
alleged  homicide,  that  if  defendant  attempted  to  get  his 
horse  that  they  would  certainly  kill  him,  and  made  un- 
qualified threats  to  kill  this  affiant." 

On  motion  of  the  district  attorney  the  court  permitted 
the  counter  affidavit  of  the  mother  of  the  deceased  to  be 
interposed,  in  which  she  swore  that  she  was  present  at 
the  time  stated,  and  that  no  such  threats  against  the  de- 
fendant were  made.  Thereupon  the  motion  to  continue 
was  overruled. 

As  a  matter  of  practice  we  see  no  propriety  in  per- 
mitting the  use  of  counter-affidavits  on  a  motion  for  a 
24 
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continuance.  We  do  not  think  a  side  issue  of  this  sort 
should  be  raised,  or  the  truthfulness  of  the  affidavit  in 
sup)K)rt  of  the  motion  be  determined  in  this  unsatisfac- 
tory manner.  And  if  the  affidavit  in  support  of  the 
motion  in  this  case  vrere  such  as  to  show  that  the  ends  • 
of  justice  required  a  continuance  i>f  the  case  to  enable  the 
accused  to  obtain  material  testimony  known  to  exist,  we 
should  feel  bound  to  reverse  the  judgment  on  this  ground 
alone,  regardless  of  the  affidavit  of  Mrs.  Yroman,  even 
if  no  other  error  were  committed.  But  in  our  opinion 
the  affidavit  of  the  prisoner  was  not  sufficient  to  warrant 
a  continuance.  It  is  exceedingly  meagre,  and  altogether 
too  indefinite  in  respect  to  the  source  of  the  affiant's  in- 
formation that  Hicks  would  testify  as  claimed.  The 
prisoner  states  that  he  obtained  the  information  the  day 
before  he  made  the  affidavit,  but  from  whom  it  came,  or 
whether  it  was  probably  reliable,  does  not  appear.  If 
the  information  came  from  Hicks  himself  he  should  have 
so  stated  in  the  affidavit,  but  if  from  some  one  else  who 
knew  he  would  so  testify,  then  the  affidavit  of  that  person 
ought  to  have  been  procured.  Throwing  the  counter  affi- 
davits therefore  entirely  out  of  view  as  being  improperly 
in  the  case,  and  considering  only  that  of  the  defendant, 
we  see  no  error  in  refusing  a  continuance  of  the  case. 

II.  The  record  shows  that  the  defendant  excepted  to 
each  of  the  severaV  instructions  given  by  the  court  to 
the  jury  upon  its  own  motion,  and  also  to  those  given 
on  behalf  of  the  prosecution.  It  was  not  claimed  in  ar- 
gument, however,  that  these  exceptions  were  aU  well 
taken,  it  being  conceded  that  many  of  the  instructions 
laid  down  the  law  of  the  case  correctly;  therefore  we 
shall  notice  those  only  wherein  it  seems  to  be  thought 
that  error  prejudicial  to  the  prisoner  was  committed. 

Considerable  fault  was  found  with  the  thdrd  instruc- 
tion, wherein  the  court  charged  as  to  the  presumption  of 
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malice  arising  from  the  deliberate  nse  of  a  deadly 
weapon  upon  the  person  of  another.  This  instruction 
was  in  substance,  that  if  the  jury  found  '^from  the 
evidence  in  the  case  that  the  accused  did  the  shooting  as 
charged,"  they  had  a  right  to  presume  from  this  that  he 
did  it  maliciously.  And  further,  that  if  they  so  found, 
it  was  '^  then  incumbent  on  the  accused  by  way  of  justi- 
fication, or  excuse,  or  otherwise,  to  remove  this  legal 
presumption." 

As  the  case  stood  before  the  jury  under  the  testimony 
this  was  a  correct  statement  of  the  law  applicable  there- 
to. The  prosecution,  in  making  out  its  case,  had  merely 
produced  certain  facts  which  showed  very  conclusively 
that  the  deceased  was  shot  to  death  by  the  prisoner,  but 
none  of  the  circumstances  immediately  attendant  upon 
the  transaction  were  brought  to  light  until  the  testimony 
for  the  defense  was  introduced.  But  the  theorv  of  the 
defense  was  not  a  denial  of  the  fact  that  the  prisoner 
shot  the  deceased,  for  this  was  admitted ;  it  was  a  com- 
plete justification  on  the  ground  of  absolute  necessity 
in  the  protection  of  his  own  person  from  death  or  great 
bodily  harm  at  the  hands  of  the  deceased  and  his  father, 
by  whom  he  was  violently  assaulted.  The  prosecution 
having  established  the  fact  of  intentional  homicide,  the 
implication  of  malice  at  once  arose,  and  it  devolved 
upon  the  defendant  to  remove  this  presumption  by  satis- 
fying the  jury  that  it  was  not  felonious,  but  that  it  was 
committed,  as  claimed,  in  the  necessary  defense  of  his 
own  person  from  an  impending  death,  or  great  bodily 
harm.  Com.  v.  York,  9  Met.,  93.  Com.  v.  Webster^  6 
Oush.  PreuU  v.  The  People^  6  Neb.,  377.  As  to  the 
right  of  the  defendant  thus  to  have  defended  himself 
against  such  threatened  personal  violence  the  jury  were 
fully  and  fairly  advised  by  the  ninth  instruction,  which 
stated  the  law  applicable  to  this  branch  of  the  case  cor- 
rectly. 
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Bnt  as  to  the  seventh  instruction  the  court  was  less 
fortunate.  By  this  the  jury  were  told,  among  other 
things,  that  if  the  killing  ^^  was  intentionally  done  while 
the  accused  was  in  the  commission  of  some  unlawful 
act,"  they  "  would  be  warranted  in  finding  him  guilty 
of  manslaughter."  This  was  clearly  erroneous.  There 
was  no  claim  made  nor  was  there  any  testimony  to  show 
that  the  prisoner  was  engaged  at  the  time  in  the  com- 
mission of  any  unlawful  act  which  resulted  in  the  un* 
intentional  killing  of  the  deceased.  It  was  the  theory 
of  the  prosecution  that  the  homicide  was  intentional, 
malicious,  and  premeditated;  that  of  the  defense  that  it 
was  intentional,  but  in  necessary  self-defense;  and  the 
testimony  on  both  sides  was  calculated  to  support  these 
respective  claims.  The  legitimate  effect  of  this  instruc- 
tion was  to  give  the  jury  to  understand  that  they  would 
be  warranted  in  finding  the  prisoner  guilty  of  man- 
slaughter, because  of  an  unintentional  killing  resulting 
from  the  commission  of  some  other  unlawful  ^act  in 
which  he  was  engaged.  This  was  calculated  to  mislead 
the  jury,  and  is  good  ground  for  a  reversal  of  the  judg- 
ment Curry  v.  The  StaCe^  4  Neb.,  646.  With  this 
exception  we  perceive  nothing  in  the  instructions  of 
which  the  defendant  can  justly  complain. 

III.  It  is  also  assigned  for  error  that  the  evidence  was 
insufficient  to  justify  a  conviction,  but  as  this  point  was 
not  urged  upon  the  argument,  and  a  careful  reading  of 
the  testimony  fully  satisfying  us  that  there  was  no  error 
in  this  respect,  we  will  dismiss  it  without  further  com- 
ment. 

IV.  Another  objection  is  that  no  valid  verdict  was 
returned — in  other  words,  that  it  was  a  mere  nullity  and 
not  sufficient  to  support  a  judgment  It  was  in  these 
words : 
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"We,  the  jury  in   this  case,  being  duly  impaneled 

and  sworn,  do  find  and  say  that is  guilty  of 

manslaughter. 
(Signed)  "H.  H.  Aohkt,  Foremcm,^^ 

It  was  conceded  by  the  attorney  general  that  the  omis- 
sion to  designate  the  prisoner  in  some  manner  as  the 
person  found  to  be  guilty,  was  a  fatal  defect.  That  it 
is  so  there  can  be  no  doubt  whatever.  We  may  have 
an  abiding  conviction  that  the  prisoner  was  the  one 
upon  whom  they  intended  to  fix  the  guilt — that  it  could 
have  been  no  one  else — but  this  is  not  enough.  The 
verdict  of  the  jury  is  a  step  in  the  conviction  of  an  indi- 
vidual for  a  felony  that  cannot  be  left  to  conjecture,  but 
it  must  speak  for  itself  as  to  every  material  fact,  sensi- 
bly, without  ambiguity,  and  with  certainty,  or  it  should 
be  set  aside.  We  regard  this  as  a  void  verdict,  and  of 
no  legal  force  or  effect  whatever.  This,  too,  is  an  error 
that  calls  for  a  reversal  of  the  judgment. 


V.  Another  objection  to  this  verdict  deserving  of  no- 
tice is  the  omission  of  the  jury  to  declare  specifically  their 
finding  as  to  the  prisoner's  guilt  of  the  two  higher 
grades  of  hoiHicides,  viz:  murder  in  the^^^and  second 
degrees,  for  either  of  which  a  conviction  might  have 
been  had  under  the  indictment. 

Section  four  hundred  and  eighty -seven  of  the  criminal 
code  provides  that :  "  Upon  an  indictment  for  an  offense 
consisting  of  different  degrees,  the  jury  may  find  the  de- 
fendant not  guilty  of  the  degree  charged,  and  guilty  of 
any  degree  inferior  thereto,"  &c.  This  section  is  un- 
doubtedly applicable  to  the  case  now  under  considera- 
tion, and  its  language  would  seem  to  imply  that  the  leg- 
islature contemplated  at  least  a  specific  finding  as  to  the 
highest  degree  of  criminality  charged  in  the  indictment. 

While  it  might  be  profitable  to  the  prosecution  to  re- 
quire this  course  to  be  pursued  in  practice,  it  is  a  fact  with- 
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in  our  knowledge  that  it  is  seldom  done.  Nor  do  we  see 
how  the  failure  of  the  jury  to  observe  this  formality  could 
possibly  work  the  least  prejudice  to  the  defendant 
When  the  jury  on  trial  for  murder  in  the  first  de- 
gree return  a  verdict  of  "  guilty  of  manslaughter,"  the 
presumption  is  that  they  have  done  their  whole  duty  un- 
der their  oaths,  and  that  they  failed  to  find,  from  the 
evidence,  some  fact  necessary  to  constitute  a  higher 
grade  of  crime.  In  considering  this  question  it  is  well 
to  bear  in  mind  that  the  section  from  which  we  have 
just  quoted  does  not  declare  what  the  verdict  shall 
contain;  it  simply  authorizes  the  jury  to  find  an  inferior 
offense  whose  elements  are  all  included  in  a  higher 
crime  which  the  indictment  charges,  but  which  they 
find  the  proofs  do  not  sustain. 

But  section  four  hundred  and  eighty-nine,  which  also 
has  a  direct  bearing  upon  this  question,  declares:  ^^That 
in  all  trials  for  murder,  the  jury  before  whom  such  trial 
is  had,  if  they  find  the  prisoner  guilty  thereof,  shall  as- 
certain in  their  verdict  whether  it  be  murder  in  the  first 
or  second  degree,  or  manslaughter,"  etc 

In  Ohio,  from  whence  our  code  was  principally  bor- 
rowed, it  is  held  that  in  all  cases  of  homicide  where  the 
charge  is  of  a  higher  degree  than  manslaughter,  it  is  ab- 
solutely essential  to  the  validity  of  the  verdict  that  it 
formally  express  the  degree  of  crime  found.  Diok  v. 
The  State,  8  Ohio  State,  89,  and  Parka  v.  The  StaUy 
Id.,  101.  It  is  true  that  these  decisions  were  made  by 
a  divided  court,  and  that  they  are  in  direct  conflict  with 
those  of  Pennsylvania,  where  this  particular  provision 
seems  to  have  originated.  White  v.  The  Commonwealth, 
6  Binn.,  183.  Nevertheless  we  feel  bound  to  follow  the 
Ohio  cases,  not  alone  from  the  fact  that  in  view  of  our 
legislation  they  are  entitled  to  special  consideration,  but 
because  they  adhere  more  closely  to  the  letter  of  the 
statute  and  tend  to  greater  certainty  in  fixing  the  grade 
of  the  offense. 
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But  while  we  hold  that  the  failure  of  the  jnrj  to  for- 
mally negative  the  fact  that  the  crime  in  this  case  was 
of  a  higher  degree  than  manelanghter  is  no  gronnd  for  a 
reversal  of  the  judgment,  yet  this  rule  can  have  no  appli- 
cation where  there  are  distinct  offenses  charged  in  dif- 
ferent counts  of  the  indictment.  In  such  case  the  jury 
must  either  return  a  general  verdict  or  respond  specially 
to  each  charge  in  their  finding.  Wilson  v.  The  State^ 
20  Ohio,  26. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  a  new  trial. 

Revbbsed  ksd  Remanded. 


Wabbbn  Olouqh,  platntifp  in  error,  v.  Glaus  Buck, 

m 

DEFENDANT  IN  KKBOB. 

1.  Practice:  gabnishubnt  after  juDaicBirr.  The  procesB  of 
garnishment  onder  section  244  of  the  civil  code  is  authorized 
only  when  there  is  a  Judgment  rendered,  upon  which  execution 
has  been  issued  and  returned-  onsadsfled  for  want  of  property 
whereof  to  levy  and  collect  the  debt 

d. :  .    If  in  such  case  after  process  of  garnishment 

the  Judgment  is  set  aside  the  garnishment  becomes  dissolved  and 
the  garnishee  discharged. 

8.  Attachment  of  Negotiable  Note.  The  general  rule  is  that 
a  negotiable  note  or  bill  is  not,  before  maturity,  subject  to  attach- 
ment; but  an  exception  to  the  rule  is,  that  if  such  note  or  bill  is 
transferred  before  maturity,  voluntarily  or  fraudulently,  for  the 
purpose  of  protecting  the  debt  from  the  creditors  of  the  payee, 
it  may  be  attached  or  garnished  while  the  same  remains  in  the 
hands  of  such  indorsee. 

£rror  from  the  district  court  of  Seward  county.  The 
facts  are  stated  in  the  opinion. 

0.  L.  LewiSj  for  plaintiff  in  error. 
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The  note  sued  on  is  a  negotiable  instrument  and  as- 
signed  before  due  to  Thomas,  who  held  the  note  when 
the  defendant  Buck  was  garnished.  The  note  was  due 
November  11th,  and  sold  and  transferred  to  Thomas, 
November  1st,  and  affidavit  of  garnishment  sworn  out 
November  9th,  so  that  the  law  of  negotiable  paper,  that 
it  cannot, be  made  liable  to  garnishment,  is  applicable 
in  this  case,  as  the  note  was  transferred  before  due.  The 
order  of  garnishment  was  issued  before  due,  and  the 
note  never  afterward  came  into  the  possession  of  the 
payee,  John  P.  Luft  The  maker  cannot  be  charged  as 
garnishee  on  a  note  unless  it  is  in  the  possession  of  the 
defendant.  Com/nhissi'Onera  v.  Foxj  1  Morr.,  Iowa,  48. 
Oregory  v.  HiggwSj  10  Oal.,  839.  Greer  v.  Powellj  1 
Bush.,  489. 

The  second  ground  is  that  no  one  can  plead  fraud  ex- 
cept he  is  the  party  defrauded.  It  is  admitted  by  the  an- 
swer that  Buck,  who  is  the  maker  of  the  note,  was  lia- 
ble upon  it  at  the  time  of  the  transfer  to  Thomas,  but 
they  claim  that  the  fraudulent  transfer  is  a  good  defense 
for  Buck.  If  Luft  disposed  of  his  property  to  defraud 
his  creditors,  can  his  debtors  plead  the  fraudulent  trans- 
fer when  sued}  If  so,  the  fraudulent  disposal  of  prop- 
erty will  cancel  all  debts  due  him. 

'^  A  fraudulent  grantee,  has  a  legal  title  which  he  may 
enforce  in  an  action  at  law,  for'  the  debtor  and  those 
claiming  under  him  cannot  set  up  the  fraud  to  avoid 
the  transfer.  Bump  on  Fraudulent  Conveyances,  450. 
Anderson  v.  Dwvn^  19  Ark.,  650.  Marphy  v.  Hvhertj 
16  Penn.  State,  60.  Olford  v.  Ford,  5  Vt,  632.  Jack^ 
son  V.  Chmsej/y  16  Johns.,  189. 

The  answer  of  the  defendant  is  not  good.  1.  Because 
on  the  twenty-fifth  day  of  January,  1876,  there  was  due 
on  the  note  $108.76,  principal  and  interest,  as  shown  by 
the  pleadings.  If  the  plea  was  good  as  a  defense  to  any 
extent  it  could  not  be  pleaded  for  a  greater  sum  than  was 
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paid,  for  that  would  make  payment  of  part  a  payment 
of  all. 

Supposing  the  $100  payment  to  be  good;  when  the 
judgment  was  reversed  the  balance  due  on  the  note  over 
and  above  the  $100  belonged  to  this  plaintiff.  If  the 
defendant  had  ever  paid  the  balance  of  the  note,  he 
should  have  alleged  it  in  his  answer,  as  neither  he,  the 
county  judge,  nor  Uinehart,  Ballard  &  Co.,  had  a  right 
to  pay  or  receive  a  less  amount  than  the  whole  of  the 
principal  and  interest  due.  2.  Because  in  this  action 
the  payment  of  the  $100  upon  the  order  of  garnishment 
was  a  volv/rvta/ry  payment,  and  cannot  be  pleaded  in  bar 
even  for  that  amount.  ^^  The  order  of  the  court  was  not 
a  jvdgrrb&at  and  could  not  be  enforced  by  process,  and 
any. payment  made  is  volantary,"  under  such  an  order. 
Boa/rd  of  EdMoa^ion  v.  ScovUle^  13  Kan.,  17.  Bioe  v. 
Whd^neyj  12  Ohio  State,  858.  Drake  on  Attachments, 
section  691. 

J.  E.  PhUpoU  (with  whom  was  McKillvp  ds  Page\ 
for  defendant  in  error. 

Section  five  hundred  and  forty-one  of  the  civil  code 
authorizes  the  county  judge  to  order  the  amount  due 
the  judgment  debtor  to  be  applied  toward  the  satisfac- 
tion of  the  judgment.  Under  this  order  the  money  may 
be  paid  voluntarily  by  the  garnishee,  or  it  may  be  collected 
from  him  by  an  ordinary  action.  Edgarton  v.  Hcmaa^  11 
Ohio  St.,  323.  Boa/rd  of  EduGotlon  v.  SooviLle^  18  Ean., 
17.  What  reason  can  be  given  why  the  party  garnished 
should,  in  order  to  protect  himself,  wait  until  an  action 
is  brought  against  him,  and  be  mulcted  in  costs?  In 
B.  <&  C,  a,  B.  V.  May^  25  Ohio  St.,  847,  an  answer  set- 
ting up  such  an  order  was  held  good.  See  also  48  Ind., 
180. 

The  question  of  the  garnishment  of  negotiable  paper 
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does  not  arise  in  this  case.  The  note  in  sait,  long  after 
becoming  due,  and  long  after  the  service  of  the  gar- 
nishee process,  remained  ander  the  control  of  Lnft,  was 
treated  by  Thomas,  in  whose  hands  it  was  placed  under 
the  circumstances  detailed  in  the  answer,  as  the  property 
of  Luft,  and  in  fact  was  his  property.  As  to  the  effect 
of  a  fraudulent  attempt  by  defendant  to  defeat  the  pay- 
ment of  his  debts,  and  to  prevent  his  effects  from  being 
reached  by  garnished  process — See  Drake  on  Attach- 
ment, §§  598,  699,  and  cases  cited.  Doggett  v.  St.  Louis 
Ins.  Co.,  19  Mo.,  301. 

Gantt,  J. 

This  action  was  commenced  in  the  county  court  to.  re- 
cover the  amount  of  a  negotiable  note,  dated  March  8, 
1875,  executed  by  defendant  to  one  John  P.  Luft  for  the 
payment  of  one  hundred  dollars,  with  ten  per  cent,  in- 
terest from  date.  The  note  was  indorsed  to  J.  0.  Thomas, 
and  by  him  was  indorsed  to  Ellsworth  &  Lewis,  and  by 
them  to  the  plaintiff.  The  first  transfer  was  made  before 
the  note  became  due.  In  the  county  court  judgment 
was  rendered  for  the  plaintiff,  and  the  defendant  appealed 
from  that  judgment  to  the  district  court.  New  plead- 
ings were  filed,  and  the  defendant  in  his  answer  admitted 
the  execution  of  the  note  by  him  to  Luft,  but  set  up  as 
new  matter  of  defense,  that  on  the  first  day  of  January, 
1875,  Rinehart,  Ballard  &  Co.  recovered  in  the  county 
court  a  judgment  against  the  said  John  P.  Luft  for  the 
sum  of  $184.21;  that  an  execution  was  issued  thereon 
and  returned  "  no  goods  on  which  to  levy  ";  that  there- 
upon an  affidavit  was  filed  in  the  case,  and  ^^  an  order 
was  made  and  served  on  the  defendant  requiring  him  to 
appear  before  said  court;  that  he  appeared  and  made 
answer  to  said  order,  and  was  ordered  by  said  court  to 
pay  the  amount  of  the  note  to  be  applied  on  the  judg- 
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ment  of  Rinehart,  Ballard  &  Co.  against  John  P.  Laft, 
and  on  the  twenty-fifth  day  of  January,  1875,  he  paid 
npon  said  order  one  hundred  dollars."  It  is  further 
averred  that  on  the  fifth  day  of  January,  1876,  John  P. 
Luft  filed  in  the  district  court  his  petition  in  error  in  the 
case  of  Rinehart,  Ballard  &  Co.  against  him,  and  that 
said  judgment  was  afterwards  wholly  reversed;  that  John 
P.  Luft  was  wholly  insolvent,  and  transferred  the  note  to 
J.  0.  Thomas  before  due,  without  consideration  and  to 
defraud  his  creditors,  and  that  Ellsworth  &  Lewis  and 
the  plaintiff,  before  receiving  the  note,  severally  had  full 
knowledge  that  the  same  was  garnished  in  the  hands 
of  defendant.  To  this  answer  the  plaintiff  interposed  a 
general  demurrer,  which  was  overruled,  and  judgment 
was  rendered  in  favor  of  defendant 

It  is  quite  clear  from  the  facts  stated  in  the  answer 
that  the  process  of  garnishment  was  commenced  under 
section  244  of  the  civil  code,  Chap.  III.,  entitled,  ^<  At- 
tachment." This  law  provides  for  garnishment  in 
aid  of  ^^  execution  issued  upon  any  judgment  of  a 
court  of  record,  or  a  justice  of  the  peace,"  when  such 
execution  is  by  the  officer,  in  whose  hands  it  was  placed, 
returned  ^^  unsatisfied  for  want  of  sufficient  property 
whereof  to  levy  and  collect  the  same."  This  process 
of  garnishment  is  authorized  only  when  there  is  a 
judgment,  upoa  which  an  execution  has  been  issued 
and  return  unsatisfied  for  want  of  property  whereof  to 
levy  and  collect  the  debt,  and  therefore  the  whole  pro- 
ceeding must  be  supported  by  a  judgment  m  ease.  And 
if  after  such  process  has  been  had  the  judgment  is  reversed, 
set  aside,  or  vacated,  the  execution  falls  with  it,  and  the 
garnishment  becomes  wholly  dissolved,  for  there  is  noth- 
ing left  to  support  either  the  one  or  the  other.  Hence, 
as  it  appears  from  the  facts  stated  in  the  answer,  that 
after  the  payment  of  the  one  hundred  dollars  into  the 
county  court  by  defendant  the  judgment  of  Rinehart, 
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Ballard  &  Co.  against  Luft  was  reversed  and  set  aside 
apon  error  to  the  district  court,  and  nothing  farther  was 
done  in  that  case,  the  process  of  garnishment  was  dis- 
solved and  the  garnishee  was  discharged.  Now  what  is 
the  position  of  the  parties  in  the  case  at  bart  It  seems 
to  be  a  general  rale  that  a  negotiable  note  or  bill  is  not, 
bafore  mataritj,  sabject  to  attachment.  The  reason 
of  the  rale  is  well  stated  in  Oregovy  v.  Higginsj  10  Oal., 
340.  It  is  said  that  '^  from  the  very  natare  of  a  prom- 
issory note,  it  is  evident  that  before  its  maturity  the  in- 
debtedness of  the  maker  cannot  be  the  subject  of  attach- 
ment. His  obligation  is  not  to  the  payee  named  in  the 
note,  but  to  the  holder  whoever  he  may  be.  From  its 
negotiability  it  may  otl^n  pass  into  the  possession  of 
parties  entire  strangers  to  the  maker,  and  even  if  held 
by  the  defendant  at  the  time  of  garnishment  it  does  not 
follow  that  it  would  be  in  his  hands  at  maturity,  and  if 
transferred  before  maturity  to  a  honafde  holder  it  could 
be  enforced,  even  if  paid  upon  the  attachment."  Chreer 
V.  Powell  <&  Oo.y  1  Bush,  497;  14  La.,  452.  But  an 
exception  to  the  rule  is,  that  if  such  note  or  bill  is  trans- 
ferred before  maturity  to  an  indorsee  voluntarily  or 
fraudulently  for  the  purpose  of  protecting  the  debt  from 
the  creditors  of  the  payee,  it  may  be  attached  or  gar- 
nished while  it  is  in  the  hands  of  such  indorsee,  be- 
cause he  is  not  a  bona  fide  holder.  QlarUon  v.  Origgs^ 
6  Geo.,  484. 

Now  in  the  application  of  the  rule  as  above  stated  to 
the  facts  as  admitted  in  this  case,  we  think  that  the  pay- 
ment of  the  one  hundred  dollars  by  defendant  to  Rine- 
hart,  Ballard  &  Co.,  upon  their  garnishee  process  is  a 
good  defense  pro  tanto  in  this  action,  because  it  was  paid 
while  that  proceeding  was  in  full  force  and  effect;  but 
as  the  judgment  in  that  case  was  afterwards  vacated,  and 
the  garnishment  dissolved,  the  unpaid  balance  of  the  note 
is  payable  to  the  plaintiff,  the  indorsee  and  holder  of  it. 
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And  this  unpaid  balance  we  find  at  this  time,  with 
interest  thereon,  to  be  the  sam  of  ten  dollars  and  thirty- 
seven  cents.  Therefore  the  judgment  of  the  court  be- 
low is  reversed,  and  for  the  balance  found  due  on  the 
note,  judgment  will  now  be  rendered  in  this  court  with 
costs,  in  favor  of  plaintiff  in  error  and  against  defend- 
ant in  error. 

Judgment  aooohdinglt. 


Edwabb  Hsalt,  FLAnrriFT  nsr  sbrob,  v.  0.  Aultman  &    

Co.,  dsfsiidakts  in  bsbob.  57  aisl 

1.  Praotioe :  EzcEpnoire.  An  order  of  conrt,  in  making  np  the 
pleadings,  to  which  no  exception  is  taken,  will  not  be  reviewed 
on  error. 

3.    .  JURISDICTION  OVBB  DEFKNDANTS.    An  oUoi  Bummons  is 

not  made  necessary  by  the  filing  of  an  amended  petition.  Juris- 
diction over  the  person  of  the  defendant,  once  acquired,  will 
continne,  and  can  be  lost  only  by  an  actual  dismissal  of  the 
action. 

This  was  an  action  brought  by  the  defendants  in  error 
in  the  county  court  of  Lancaster  county.  The  action 
was  to  recover  $172  principal  and  interest,  and  $17.20 
attorney's  fees,  on  a  promissory  note  for  $150,  executed 
August  5, 1875,  by  the  plaintiff  in  error,  payable  to  the 
order  of  defendants  in  error.  On  the  first  day  of  Feb- 
ruary, 1877,  the  defendant  in  error  filed  his  petition  in 
the  said  county  court  to  recover  the  said  sums  of  money. 
A  summons  was  duly  issued  thereon,  and  served  on  the 
plaintiff  in  error.  On  the  third  day  of  April,  1877, 
Healy,  plaintiff  in  error,  filed  his  motion  to  strike  the 
said  petition  from  the  files,  because  it  was  not  duly  ver- 
ified. At  the  April  term  of  said  county  court  the 
motion  came  on  to  be  heard,  and  was  sustained.     Healy 
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made  no  further  appearance  in  the  case  in  the  conntj 
coart  Leave  was  given  to  file  amended  petition.  On 
the  fourth  day  of  April,  at  said  term  of  conrt,  0.  Anltman 
&  Co.  filed  their  amended  petition.  On  the  seventh 
day  of  April  the  case  came  on  for  trial  on  the  amend- 
ed petition;  0.  Anltman  &  Oo.  appeared;  default  was 
entered  against  Healy;  trial  was  then  had,  and  judg- 
ment for  $180.10  debt  rendered  against  Healy,  and  the 
further  sum  of  $18  as  attorney's  fees  and  cost  of  suit. 
To  reverse  said  judgment,  on  the  eighteenth  day  of 
April,  1877,  Healy  filed  his  petition  in  error  in  the  dis- 
trict court  within  and  for  Lancaster  county,  but  the  dis- 
trict court.  Pound,  J.,  presiding  found  that  there  was  no 
error  apparent  in  the  record,  and  affirmed  the  judgment. 
Healy  brings  the  case  up  by  petition  in  error. 

James  E,  Philpottj  for  plaintiff  in  error,  cited  Civil 
Code,  sec  61.  Nash  Pleading,  99.  1  Id.,  276.  Stevens 
V.  WhUe,  1  West.  Law  Monthly,  894.  Seney's  Ohio 
Code,  162. 

Montgomery  <&  Son^  for  defendants  in  error. 

The  defect  in  the  verification  was  not  jurisdictional. 
^^A  verification  of  a  petition  is  not  necessary  in  order  to 
vest  jurisdiction.  If  defective,  it  may  be  amended,  or  if 
wanting,  may  be  supplied."  The  jurisdiction  of  the 
county  court  attached  to  the  defendant  below  on  March 
15, 1877,  the  date  of  the  service  of  summons,  without 
regard  to  the  defects  contained  in  the  bill  of  particulars. 
The  amendment  was  properly  allowed  by  the  court 
The  motion  to  set  aside  the  defective  pleading  and  the 
application  for  leave  to  amend,  and  the  motion  for  se- 
curity for  costs,  were  determined  by  one  ruling  of  the 
court  in  the  following  language:  ^'The  same  was  sus- 
tained, with  leave  to  file  amended  petition,  and  give  se- 
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curity  for  costs  instanter."  Johnson  v.  JoneSy  2  Neb., 
126.  Gropsey  v,  Wlggenhom^  3  Id.,  108.  2  Western 
Law  Monthly,  812-548.  8  Id.,  604.  Seney's  Ohio  Code, 
195-196. 

Even  had  there  been  a  jarisdictional  defect  in  the  pro- 
ceedings, it  was  wavied  by  the  general  appearance  of 
plaintiff  in  error.  Porter  v.  Chic.  N,  W,  JR.  R.  Co,^ 
1  Neb.,  14.  K<me  v.  The  People,  4  Neb.,  609.  3  West- 
ern Law  Monthly,  604.  Seney's  Ohio  Code,  196,  N.  11. 
Blackwood  v.  Jonee,  27  Wis.,  498. 

w 

La.ke,  Oh.  J. 

We  think  the  assignment  of  errors  sufficient  to  enable 
us  to  review  the  questions  presented  to  the  district  court 
by  the  petition  in  error  filed  therein. 

The  first  of  the  errors  Complained  of  was  in  permit- 
ting an  amended  petition  to  be  filed  after  the  original 
had  been  stricken  from  the  file,  on  motion  of  the  plain- 
tiff in  error,  on  account  of  a  defective  verification.  There 
was  certainly  no  error  in  this;  and  even  if  there  were,  it 
could  not  now  be  taken  advantage  of,  inasmuch  as  no 
exception  was  taken  to  the  order. 

The  principal  question,  however,  appears  to  relate  to 
the  jurisdiction  of  the  county  court  over  the  person  of 
the  then  defendant.  And  this  point  seems  to  be  based 
upon  the  idea  that,  after  the  amended  petition  was  filed, 
the  service  of  a  new  summons  was  necessary  before  the 
case  could  be  proceeded  with.  But  no  new  summons 
was  requisite,  as  that  by  which  jurisdiction  was  first  ac- 
quired was  still  on  the  files  of  the  court,  with  its  effi- 
ciency wholly  unchallenged.  The  defendant  therefore 
was  still  before  the  court,  and  bound  by  all  orders  made 
in  the  further  progress  of  the  case,  unless  reversed  on 
exception!^  duly  taken.  Besides,  by  moving  for  ah  order 
upon  the  plaintiffs  to  give  security  for  costs,  he  admit- 
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ted  the  jurisdiction  of  the  court  over  him,  and  which 
could  be  lost  only  by  an  actual  dismissal  of  the  action. 

We  see  no  error  in  the  record,  and  the  judgment  of 
the  court  below  is  therefore  affirmed, 

JUDOMBNT  AFFIRMED. 


Artemas  Roberts,  plaintiff  in  error,  y.  The  City  of 
Lincoln,  defendant  in  error. 

1.  Oitiesof  the  Seoond  Class:  salabtovofficbbs.  In  April, 
1874,  R.  was  elected  city  engineer  of  the  city  of  Lincoln.  In  May 
following  the  mayor  and  council  of  said  city  passed  an  ordinance 
repealing  the  salary  of  said  officer  and  providing  that  thereafter 
he  should  be  paid  $5.00  per  day  for  services  actually  rendered. 
In  November  following  an  ordinance  was  passed  providing  for 
the  payment  of  a  salary  of  $5 .00  per  day  to  said  officer.  HM : 
That  after  such  ordinance  took  effect  the  plaintiff  was  entitled  to 
a  salary  of  $5.00  per  day. 

2.  Evidence.  Where  evidence  is  before  the  court  which  is  un- 
impeached,  the  court  cannot  disregard  it.  If  improper  it  should 
have  been  excluded ;  if  properly  admitted  it  must  be  considered 
and  given  due  weight 

8.  :  PnsxttNGS  OP  THE  oouBT.    Where  the  finding  of  the  couTt 

is  clearly  against  the  weight  of  evidence,  the  Judgment  will  be 
set  aside. 

Error  from  the  district  court  of  Lancaster  county. 
The  opinion  states  the  tacts  of  the  case. 

Tuttle^  Hanjoood  <&  AmeSy  for  plaintiff  in  error. 

The  revised  ordinances  are  sufficiently  authenticated. 
Dillon  Mun.  Corp.,  287.  Block  v.  JacksanvUlej  36  111., 
301.  And  there  being  no  ambiguity,  they  will  be  strictly 
construed.    McCUiskey  v,  Cram/voelly  11  Kew  York,  601. 
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Benton  v.  Widkwire^  64  Id.,  226.  The  ordinance  ex- 
pressly gives  the  plaintiff  a  salary,  and  not  wages  as  the 
defendant  contends.  The  salary  of  a  public  officer  is  in- 
cidental to  his  title  only,  and  has  no  relation  to  his  duties 
or  services.  City  of  Philadelphia  v.  Oiveiiy  60  Penn. 
State,  136.  People  v.  Millery  24  Mich.,  458.  OarroU 
V,  SieberUhaler^  87  Oal.,  193.  Doreey  v.  Smythj  28 
Cd.,  21.  Meagher  v.  The  CotifUy  of  Storey^  5  Nevada, 
244.  The  Auditors  v.  BmoU,  20  Mich.,  176.  The  Urn- 
ted  States  v.  Didkaon^  15  Peters,  158. 

T.  M.  Marquette  for  defendant  in  error. 

In  this  country  a  hiring  by  the  day^  and  payment  by 
the  day,  has  a  definite  meaning.  It  means  that  the  day's 
work  must  be  done  before  the  party  is  entitled  to  the 
wages.  The  plaintiff  in  error  was  entitled  to  his  pay  at 
the  end  of  his  day's  work,  and  was  not  entitled  to  the 
$5.00  until  he  did  the  day's  work.  2  Parsons  on  Oon- 
tracts,  32. 

The  agreement  amounts  to  this  and  no  more,  that 
when  the  city  did  require  the  plaintiff  to  work,  they  were 
to  give  him  $5.00  per  day  for  every  day  he  worked.  2 
Parsons  on  Contracts,  44,  note  f ;  539,  note  h. 

The  facts,  stated  in  the  petition  show  that  plaintiff  was 
employed  by  the  day — ^not  on  a  salary.  But  it  does  not 
allege  that  he  did  a  single  day's  work.  '^  A  salary," 
Webster  defines  to  be,  the  recompense  or  consideration 
stipulated  to  be  paid  to  a  person  for  services,  usually  a 
fixed  sum,  to  be  paid  by  the  year,  as  to  governors,  mag> 
istrates,  settled  clergymen,  instructors  of  seminaries,  or 
other  officers,  civil  or  ecclesiastical.  When  wages  are  sta- 
ted or  stipulated  by  the  month,  week,  or  day,  we  do  not 
call  the  compensation  salary^  but  pay,  or  wages,  as  in  the 
case  of  military  men  and  laborers.  The  theory  of  plain- 
tiff's  case  rests  upon  the  ground  that  he  was  entitled  to 
25 
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a  salary.    The  $5.00  per  day  not  being  a  salari/j  his 
whole  case  falls.    There  is  no  foundation  to  it 

Maxwell,  J. 

The  plaintiff  was  elected  engineer  of  the  city  of  Lin- 
coln in  April,  1874.  In  May  following  an  ordinance 
was  passed  by  the  proper  anthorities  of  the  city,  abolish- 
ing the  salary  of  the  city  engineer,  and  providing  that 
he  should  receive  five  dollars  per  day  for  all  the  labor 
performed  by  him  for  the  city.  This  action  is  brought 
by  him  to  recover  a  salary  as  such  engineer  during  the 
period  he  held  that  position.  The  court  below  rendered 
judgment  for  the  defendant,  to  reverse  which  the  cause  is 
brought  into  this  court  by  petition  in  error. 

On  the  trial  of  the  cause  in  the  court  below  the  plaintiff, 
to  maintain  the  issue  on  his  part,  offered  in  evidence  a 
printed  book  of  revised  ordinances  of  the  city  of  Lin- 
coln, dated  November  6,  1874.  This  was  introduced 
under  the  objection  of  the  defendant  that  it  was  not  the 
best  evidence.  The  record  recites  "  said  book  being  the 
revised  ordinances  of  the  city  of  Lincoln,  Nebraska,  ap- 
proved November  6,  1874."  Article  III  of  said  book, 
provides  as  follows: 

SALARIES   OF   OFFIOESS. 

Sbotion  1.  That  the  city  officers  of  the  city  of  Lin- 
coln be  paid  respectively  the  following  sums  annually  in 
city  warrants  at  par  for  their  services  as  such  officers,  to 
wit: 

Mayor,  three  hundred  and  sixty  dollars,  payable  quarter 
yearly. 

Oouncilmen,  each,  two  hundred  and  twenty-five  dol- 
lars, payable  quarter  yearly. 

Policemen,  each,  'seven  hundred  and  fifty  dollars,  pay- 
able monthly. 
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Ohief  engineer  of  the  fire  department,  three  hundred 
dollars,  payable  monthly. 

Engineer  of  the  steam  fire  engine,  seven  hundred  and 
fifty  dollars,  payable  monthly. 

Street  commissioner  and  fire  warden,  seven  hundred 
and  fifty  dollars,  payable  monthly. 

City  engineer,  five  dollars  per  day,  payable  monthly. 

City  clerk,  one  thousand  dollars  for  all  seryices,  paya- 
ble monthly. 

Marshal,  one  thousand  dollars  for  all  services,  paya- 
ble monthly. 

City  treasurer,  four  per  cent,  on  all  collections. 

There  is  nothing  in  the  record  to  show  that  this  book 
containing  the  revised  ordinances  was  not  the  original 
record.  Such  being  the  case  section  one,  of  Article  III 
of  the  revised  ordinances,  approved  November  6, 1874, 
superseded  the  ordinance  abolishing  the  salary  of  the 
city  engineer,  approved  in  May,  1874.  This  evidence 
being  before  the  court,  and  no  attempt  being  made  to 
impeach  it  in  any  manner,  the  court  could  not  disregard 
it.  If  the  evidence  was  improper,  it  should  have  been 
excluded;  if  properly  admitted  it  must  be  considered, 
and  given  due  weight.  The  ordinance  in  question  pro- 
vides for  the  payment  of  a  salary  to  the  city  engineer, 
and  the  fact  that  he  presented  certain  accounts  to  the 
city  council  for  services  does  not  estop  him  from  recov- 
ering the  amount  due.  As  the  finding  is  clearly  con- 
trary to  the  evidence,  the  judgment  is  set  aside  and  a 
new  trial  awarded. 

Bemindbd  fob  tbial  db  novo. 
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John  S.  Gbbgk)ry  and  wife,  plaintiffb  in  brror,  v. 
JoaifiPH  W.  Habtlsy,  defendant  in  s&bob. 

1.  Action :  contbagt  and  fromisbs.  Where  a  condition  or  prom, 
ise  is  only  to  indemnify  and  save  harmless  a  party  fW>m  some 
consequence,  no  action  can  be  maintained  until  actual  damages 
have  been  sustained  by  the  plalntifil 

2.  ■ :     BIGHTS  OW  A  YBNDOB  OF  BBAL  B8TATB.      If  a  pUTChaser 

of  real  estate  agrees  to  assume  and  pay  certain  outstanding  in- 
debtedness against  the  vendor  and  to  save  him  harmless  fh>m  the 
same,  if  he  fails  to  do  so  it  is  not  necessary,  in  order  to  give  the 
vendor  a  right  of  action  against  him,  that  he  should  have  first 
paid  the  debt  himself 

8.  Foreclosing  Mortgage:  fleadino.  In  an  action  to  fore- 
close a  mortgage  the  petitioa  must  state  whether  any  proceedings 
have  been  had  at  law  for  the  recovery  of  the  debt  secured  there- 
by, or  any  part  thereof,  and  whether  such  debt  or  any  part 
thereof  has  been  collected  and  paid. 

4.    :  .    If  an  action  has  been  commenced  on  the  note 

the  petition  must  show  either  that  the  action  has  not  proceeded 
to  Judgment,  or  if  a  judgment  has  been  obtained,  then  that  an 
execution  against  the  property  of  the  defendant  (other  than  the 
mortgaged  premises)  has  been  returned  unsatisfied,  in  whole  or 
in  part,  and  that  the  plaintiff's  remedy  is  exhausted. 

5.  Decree :  nrrsBBST.  A  decree  can  draw  interest  at  the  rate  of 
twelve  per  cent  only  in  cases  where  the  debt  upon  which  it  was 
predicated  was  drawing  interest  at  that  rate. 

Ebbob  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Found,  J.  The  facts  appear  in  the 
opinion. 

Ha/njoood  cfe  Ames^  for  plaintiffs  in  error. 

Pratt,  the  assignor  of  Hartley,  defendant  in  error 
conld  have  had  no  interest  in  the  payment  of  the  Oallen 
mortgage,  or  been  damnified  by  its  non-payment,  unless 
he  had  assimbed  and  agreed  to  pay  it  himself  when  the 
premises  were  conveyed  to  him,  and  had  actually  done 
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80.  This  would  have  placed  Pratt  in  relation  of  surety 
to  the  Gregorys,  who  would  have  stood  ^s  principals.  "Ho 
such  facts  were  alle^d  or  proved.  Zathrop  v.  Atwood, 
21  Conn.,  117.     Wilson  v.  StiVwell,  9  Ohio  State,  467. 

The  allegations  in  the  petition  of  the  defendants  in 
error  (which  were  sustained  by  the  judgment  of  the 
court)  were  that  the  premises  did  not  exceed  in  value 
the  Cullen  mortgage;  hence  there  was  no  consideration 
for  the  covenant  on  which  this  action  was  based,  except 
on  the  hypothesis  that  Pratt  was  bound  to  Oullen  on  a 
similar  covenant. 

The  defendant  in  error  fails  to  produce  these  notes  or 
to  explain  their  absence,  although  in  the  first  petition  he 
alleges  that  he  has  said  notes,  and  offers  to  bring  them 
into  court  and  have  them  cancelled.  These  circum- 
stances show  that  the  plaintiffs  in  error  could  not  have 
intended  to  buy  more  than  the  equity  of  redemption.  The 
property  being  worth  only  $1,100  or  $1,200,  as  the  de- 
fendant in  error  alleges,  and  as  the  court  finds,  there 
could  have  been  no  consideration  for  the  covenant  sued 
on.  The  property  being  worth  but  $1,100,  how  could 
the  plaintiffs  in  error  have  given  or  intended  to  have 
given  these  notes  of  $1,100,  and  agreed  besides  to  take 
up  $1,400  of  other  indebtedness  except  in  the  sense  to 
save  Pratt  harmless?  The  district  court  gave  judgment 
against  plaintiffs  in  error  for  $1,228,  a  greater  sum  than 
the  amount  of  the  notes  signed  by  them,  and  assessed 
interest  thereon  at  12  percent.,  when  the  notes  only  bore 
10  per  cent,  interest.  If  the  defendant  in  error  was 
damaged  by  breach  of  the  covenant  in  the  mortgage, 
how  could  he  have  been  damaged  to  a  greater  sum  than 
the  debt  and  the  legal  interest  therein  contracted?  Sup 
pose  the  equity  of  redemption  had  sold  for  $1,000,  and  a 
mortgage  had  been  given  back  on  the  premises  to  secure 
that  sum  in  which  it  is  covenanted  to  take  up  a  ten  thou- 
sand dollar  mortgage,  can  it  be  pretended  that  the  mort- 
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gagee  who  had  but  a  thousand  dollars  interest  in  the 
premises  is  dama^d  ten  thauscmd  dollars  bj  the  breach 
of  the  covenant?  It  is  not  pretended  that  Pratt  or  his 
assignee  is  liable  upon  or  has  been  damaged  by  the  Oal- 
len  mortgage.  Upon  such  a  covenant  actual  damages 
only  can  be  recovered.  Redfield  v.  Haigkty  27  Conn., 
81.  Thomas  v.  Allen^  iHill,  145.  Sedgwick  Damages, 
305.  Pool  V.  Jaoksorij  17  Johns.,  239.  Aberdeen,  v. 
Blachnia/r,  6  Hill,  324. 

LamJby  BUlingsley  <b  LornhherUon^  for  defendant  in 
error. 

There  is  a  clear  distinction  between  a  covenant  of  in- 
demnity or  to  hold  harmless,  and  a  covenant  to  do  a  cer- 
tain thing.  Rawle  on  Covenants,  153,  and  cases  cited. 
Post  V.  Jacksofiy  17  Johns.,  239.  ^x  pa/rte  Negue^  7 
Wend.,  499.    Zathrop  v.  Atwoodj  21  Conn,,  116. 

Stout  V.  Folger^  34  Iowa,  61,  is  a  case  where  a  pur- 
chaser of  property  agrees  to  assume  and  save  the  vendor 
harmless  from  certain  outstanding  indebtedness  against 
him.  The  court  held  it  was  not  necessary,  in  order  to  give 
plaintiff  a  right  of  action  against  the  purchaser  on  his 
contract,  that  he  should  himself  have  first  paid  the  debt 
which  the  purchaser  assumed  and  agreed  to  pay.  And  that 
plaintiff  was  entitled  to  recover  the  full  amount  of  the 
debt,  the  payment  of  which  defendant  assumed.  Church^ 
illv.  Htmty  3  Den.,  321.  Barry  v.  Mandelly  10  Johns., 
563.    Manaha/n  v.  Smithy  19  Ohio  State,  384. 

All  the  principal  authorities  we  have  cited  fully  and 
clearly  hold  that  the  measure  of  damages  on  such  a  cove- 
nant  would  be  the  amount  that  was  agreed  to  be  paid  by 
the  obligor  and  was  not.  K  language  has  any  meaning,  if 
covenant  has  any  force,  if  parties  are  bound  by  their 
agreements,  then  Hartley  could  recover  on  the  covenant. 
Plaintiffs  in  error  urge  that  it  is  a  covenant  of  indemnity 
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only,  to  save  the  mortgagee  harmless.  Bat  the  mort- 
gage has  both  the  covenants  to  save  ha/naUsa^  cmd  to  pay 
the  deed  of  trust  when,  duey  or  as  Rawle  pats  it — ^a  cove- 
nant to  do  a  certain  thing  at  a  certain  time.  By  the 
pleadings  it  is  admitted  that  the  property  covered  by 
the  deed  of  trast  and  mortgage  is  not  more  than  suffi- 
cient to  satisfy  the  deed  of  trust,  leaving  no  secarity  on 
the  property  for  the  mortgage.  So  Hartley,  to  save  him- 
self, had  either  to  sue  on  the  notes  which  the  Gregorys 
had  agreed  to  indorse  (and  did  not),  or  sue  on  the  cove- 
nant mentioned  in  the  mortgage. 

Maxwsll,  J. 

On  the  first  day  of  January,  1874,  the  plaintiffs  in 
error  purchased  of  one  Silas  Pratt  lot  ten,  in  block 
thirty-six,  in  the  city  of  Lincoln,  the  deed  being  made 
to  E.  Mary  Gregory,  the  wife  of  John  S.  Gregory.  The 
consideration  stated  in  the  deed  was  $1,200,  to  secure 
the  payment  of  which  the  plaintiffs  in  error  assigned  to 
said  Pratt  a  note  for  the  sum  of  $1,100,  secured  by  a 
mortgage  on  real  estate,  said  note  being  due  and  pay- 
able November  20, 1876,  and  drawing  interest  at  the  rate 
of  seven  per  cent.,  payable  semi-annually.  To  secure 
the  payment  of  this  note  and  mortgage  the  plaintiffs 
executed  a  mortgage  to  Pratt  on  the  premises  in  ques- 
tion. The  mortgage  contained  this  among  other  pro- 
visions: ^'  If  all  of  said  conditions,  agreements,  and  cove- 
nants are  iiilly  kept  and  fulfilled  then  this  mortgage 
shall  be  void,  but  any  failure  of  any  of  the  terms  and 
conditions  for  thirty  days  then  at  the  option  of  said 
party  of  the  second  part  this  mortgage  may  be  declared 
due  for  the  sum  of  $1,100,  with  ten  per  cent,  interest 
thereon  from  this  date,  and  proceed  at  once  to  foreclose 
the  same  in  court."  The  mortgage  also  contained  this 
covenant:  '^It  is  hereby  stipulated  and  agreed  that  said 
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parties  of  the  first  part  shall  pay  all  liens  and  incum- 
brances on  said  premises  when  the  same  &11  dae, 
and  hold  said  party  of  the  second  part  harmless  from 
the  same,  particular  reference  being  made  to  a  deed  of 
trust  or  mortgage,  now  a  lien  on  said  premises,  executed 
by  Oatherine  E.  Oullen  to  the  Mechanics'  loan  and  sav- 
ing association,  to  secure  the  sum  of  fourteen  hundred 
dollars."  The  notes  and  mortgages  were  assigned  to  the 
defendant  Hartley.  A  decree  was  rendered  in  the  court 
below  for  the  defendant  in  error,  the  decree  to  draw  in- 
terest at  the  rate  of  twelve  per  cent.  The  case  is  brought 
into  this  court  by  petition  in  error. 

In  Steele  V.  Russell^  5  Neb.,  211,  a  case  somewhat  simi- 
lar to  this,  the  mortgage  contained  a  provision  that:  ''  If 
the  said  William  A.  Albright  shall  pay  or  cause  to  be  paid 
the  said  sum  of  money,  with  the  interest  thereon,  accord- 
ing to  the  tenor  and  effect  of  said  promissory  note,  then 
these  presents  shall  be  void."  The  condition  of  the  mort- 
gage in  this  case  is  as  follows:  ^^  This  grant  is  intended  as 
a  mortgage  to  secure  the  payment  of  a  note  secured  by 
mortgage  of  eleven  hundred  dollars,  executed  by  Hector 
Gawley  and  Andrew  Stevenson  and  secured  by  said 
mortgage  on  property  at  Newport,  Monroe  county, 
Michigan,  and  due  and  payable  November  20,  1876,  said 
$1,100  note  drawing  seven  per  cent,  interest,  payable 
semi-annually.  Said  parties  of  the  first  part  agree  to  make 
up  the  rate  of  interest  on  said  note  to  ten  per  cent,  per 
annum,  payable  to  said  Pratt  semi-annually.  This  is  also 
given  to  secure  the  payment  of  one  hundred  dollars,  to 
be  paid  February  1,  1874,  with  interest  at  ten  per  cent. 
Said  $1,100  is  payable  to  Mary  E.  Gregory,  or  order, 
which  said  note  for  $1,100  said  parties  of  the  first  part 
shall  indorse  over  to  said  Pratt  on  or  before  January  13, 
1874.  If  all  of  said  conditions,  agreements,  and  cove- 
nants are  fully  kept  and  fulfilled  then  this  mortgage  shall 
be  void.    But  any  failure  of  any  of  the  terms  and  con- 
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ditions  herein  for  thirty  days,  then  at  the  option  of  the 
Baid  party  of  the  second  part  this  mortgage  may  be  de- 
clared dne  for  the  sum  of  $1,100  with  ten  per  cent,  inter- 
est thereon  from  this  date,  and  proceed  at  once  to  fore* 
close  the  same  in  coart,"  etc. 

The  mortgage  introduced  in  evidence  was  evidently 
drawn  by  some  one  not  familiar  with  the  hnsiness  of 
conveyancing,  and  many  of  its  terms  are  vague  and  in- 
definite, but  this  much  is  clear,  that  it  was  given  to  se- 
cure the  payment  of  the  Gawley  and  Stevenson  note 
alone;  and  this  is  the.  construction  put  upon  the  con- 
tract by  the  parties  themselves,  as  the  plaintiffs  in  the 
court  below  prayed  tor  a  decree  for  $1,100,  with  interest 
thereon. 

The  rule  is  well  settled  that  if  a  condition  or  promise 
be  only  to  indemnify  and  save  harmless  a  party  from 
some  consequence,  no  action  can  be  maintained  until 
actual  damage  has  been  sustained  by  the  plaintiff.  But 
if  the  promise  is  to  perform  some  act  for  the  plaintiff's 
benefit,  the  neglect  to  perform  the  act  is  a  breach  of  the 
contract,  and  will  give  an  immediate  right  of  action. 
Stout  t).  Folgevj  34  Iowa,  74.  Lathrop  v.  APmood^  21 
Oonn.,  117.  In  re  NegWy  7  Wend.,  499.  ITiomas  v. 
Allen,  1  Hill,  146.  Ohwohill  v.  Hwmt,  8  Denio,  821. 
Wihon  V.  Stilwell,  9  O.  S.,  467. 

The  rule  of  law  will  not  be  questioned,  that  when  a 
purchaser  of  real  estate  agrees  to  assume  and  pay  cer- 
tain outstanding  indebtedness  against  the  vendor,  and 
save  him  harmless  from  the  same,  if  he  fail  to  do  so, 
it  is  not  necessary,  in  order  to  give  the  vendor  a  right  of 
action  against  him,  that  he  should  himself  have  first 
paid  the  debt  which  the  purchaser  assumed  and  agreed 
to  pay. 

The  contract  in  this  case,  although  it  contains  a  prom- 
ise to  pay  off  a  certain  incumbrance,  is  in  the  nature 
of  a  contract  of  indemnity  that  the  security  held  by 
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Pratt  should   not   be  impaired   or  destroyed    by   the 
plaintiffs  permitting  said  lien  to  remain  on  the  property. 

It  nowhere  appears,  nor  is  claimed,  that  Pratt  or 
Hartley  were  in  any  manner  liable  on  the  Onllen  mort- 
gage, or  that  they  would  be  injured  in  the  least  degree 
from  the  failare  of  the  plaintiffs  to  pay  the  same,  except 
so  far  as  it  impaired  their  lien.  There  appears  to  have 
been  an  absolute  assignment  of  the  Gawley  and  Steyen> 
son  note  to  Pratt.  This  is  the  note  to  secure  the  payment 
of  which  the  plaintiffs  gave  the  mortgage  in  question. 
It  does  not  appear  in  either  the  pleadings  or  proof  what 
has  been  done  with  this  note.  The  plaintiffs  in  the 
court  below  introduced  the  mortgage  in  evidence  on  the 
trial,  and  evidence  of  the  assigament  to  Hartley,  and 
rested. 

The  authorities  are  uniform  that  the  note  is  the  debt, 
the  mortgage  a  mere  incident  that  passes  with  the 
debt.  Foreclosure  in  this  state  is  regulated  by  statute. 
At  common  law,  the  mortgagee  might  exercise  all  his 
rights  at  the  same  time,  and  pursue  his  remedy  in  equi- 
ty, on  the  mortgage,  and  at  law  upon  the  evidence  of 
debt,  or  covenant.  4  £ent's  Com.,  188,  and  cases  cited. 
But  the  statute  has  changed  this  rule  in  this  state.  Sec* 
tion  850  of  the  code  of  civil  procedure  provides  that  up- 
on filing  a  petition  for  the  foreclosure  or  satisfaction  of 
a  mortgage,  the  complaint  shall  state  therein  whether 
any  prooeedings  have  been  had  at  law  for  the  recovery  of 
the  debt  secured  thereby,  or  any  part  thereof,  and  whether 
such  debt  or  any  part  thereof  has  been  collected  and 
paid.  This  is  an  essential  allegation  in  all  actions  for 
the  foreclosure  of  mortgages.  If  an  action  has  been 
commenced  on  the  note,  the  petition  must  show  either 
that  the  action  has  not  proceeded  to  judgment,  or  if  a 
judgment  has  been  obtained,  then  l^at  an  execution 
against  the  property  of  the  defendant  (other  than  the 
mortgaged  premises)  has  been  returned  unsatisfied  in 
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whole  or  in  part,  and  the  plaintiff's  remedy  is  ezliausted. 
2  Van  Santvoords,  Eq.,  84. 

The  petition  is  clearly  defective  in  this  regard,  and  it 
may  be  questioned  if  it  is  not  faulty  in  other  particu- 
lars. The  contract  in  this  case  was  one  made  by  the 
wife  in  relation  to  her  own  property,  and  she  is  bound  by 
her  contracts.  Webh  v,  HoseUon^  4  Neb.,  308.  Dcma 
V.  First  National  Bank^  5  Neb.,  242. 

The  court  has  authority  under  the  statute  to  render  a 
decree  drawing  twelve  per  cent,  interest  only  in  cases 
where  the  debt  upon  which  the  decree  is  predicated  was 
drawing  that  rate  of  interest  For  the  errors  herein  re- 
fered  to  the  judgment  of  the  district  court  is  reversed 
and  a  new  trial  awarded. 

Bbversbd  and  remanded. 


SAinrBL   Stalnaker,  plaintiff  in  error,  v.  John 
Morrison,  defendant  in  error. 

1.  Public  lands  of  the  XTnited  States.  The  even  nambered 
sections  along  the  line  of  the  Union  Pacific  R  R  and  its  branches 
may  be  settled  upon  and  entered  under  the  provisions  of  the 
pre-emption  and  homestead  laws,  but  are  not  subject  to  private 
entry. 

S.    ,    u.  p.  B.  R. :  B.  *  H.  B.  B.  The  B.  ft  M.  R  R  extension  is 

one  of  the  branches  of  the  Union  Pacific  R  R  and  the  lands 
within  the  limits  of  the  grant  to  that  corporation  are  not  subject 
to  private  entry. 

8.    :    PBB-BMPTiON.    It  is  ouly  in  cases  where  lands  are  sab^ 

Ject  to  private  entry  <U  the  date  cf  settlement  that  a  pre-emptor 
must  make  proof  and  payment  within  a  year  from  the  date  of 
settlement 


:  ,  When  lands  have  been  ofiered  at  public  sale,  and 

therebv  become  subject  to  private  entry,  if  they  are  afterwards 
included  within  the  boundaries  of  a  grant  to  a  railroad  company, 
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and  are  thereby  withdrawn  flrom  private  entry,  and  subject  to 
settlement  and  entry  under  the  pre-emption  and  homestead  laws 
exclusively,  they  are  to  be  treated  in  all  respects  like  unolfered 
lands. 

5,    — — :  .    A  party  pre-erlpting  any  portion  of  such  lands 

has  thirty  months  after  the  date  of  llling  his  declaratory  state- 
ment, in  which  to  make  final  proof  and  pay  for  the  same. 

d.  !  .    The  object  of  the  guards  thrown  around  the 

privilege  of  pre-emption  by  the  law,  ia  to  secure  on  the  public 
lands  actual  permanent  settlers. 

7.  Equity  jurisdiction.  The  Jurisdiction  of  a  court  of  equity 
to  determine  the  rights  of  parties  in  case  of  conflicting  claims  to 
a  tract  of  land  is  undoubted. 

8.  Xyectment.    defenses.    Under  the  code,  an  equitable  defense 

may  be  set  up  in  an  action  of  ejectment 

Erbob  from  the  district  court  of  Lancaster  connty,  to 
which  the  cause  was  taken  by  change  of  venue  from 
Oass  county.  Tried  below  before  Pound,  J.  The  fiEU^ts 
are  stated  in  the  opinion. 

Cohl^  Marqtiett  <A  Moore,  for  plaintiff  in  error,  cited 
Sec.  15,  Statutes  at  Large,  39.  Ohap.  XX.  Bev.  Stat., 
D.  S.,  418.  See's.  2,264:— 2,267.  JoJmson  v.  Towsley, 
18  Wall,  72.     ShepUy  v.  Covxm,  91  U.  S.  880. 

LomJb^  BilUngslej/  dk  Lamhertaon^  for  defendant  in 
error,  cited  Lester's  Land  Laws  vol.  1,  pages  34,  48  234, 
278.    Act  July  7,  1870,  CT.  S.  Statutes  at  Large,  188. 

Maxwell,  J. 

On  the  eighteenth  day  of  January,  1871,  the  plaintiff 
in  error  settled  upon  a  tract  of  land  in  Cass  county,  be- 
longing to  the  United  States,  and  on  the  sixteenth  day 
of  February  following  filed  with  the  register  of  the 
proper  land  office  his  declaratory  statement  of  his  inten- 
tion to  pre-empt  the  same.    The  tract  ot  land  in  question 
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was  within  the  grant  of  land  from  the  UnitedStates  to  the 
B.  &  M.  R.  R.  Oo.,  and  had  been  offered  at  public  Bale 
prior  to  the  passage  of  the  act  making  the  grant  afore- 
said, but  at  the  date  of  said  settlement  and  of  filing  the 
declaratory  statement  it  was  not  subject  to  private 
entry.-  The  plaintiff,  from  the  time  of  settlement  until 
now,  has  resided  upon  and  cultivated  said  land,  and  has 
made  valuable  improvements  thereon.  It  appears  from 
the  record  that  the  plaintiff  did  not  make  the  proof 
required  as  to  qualification,  settlement,  and  cultivation, 
until  about  the  first  day  of  June,  1872,  at  which  time 
he  appeared  at  the  proper  land  office  with  his  witnesses 
and  offered  to  prove  all  the  facts  necessary  to  entitle  him 
to  enter  said  land,  and  offered  to  pay  the  sum  of  money 
required  to  enter  the  same,  but  the  register  and  receiver 
refused  to  permit  him  to  enter  said,  land,  holding  that 
by  reason  of  his  failure  to  prove  up  within  one  year  from 
the  date  of  settlement  he  had  forfeited  the  same.  The 
defendant  in  error  now  holds  the  legal  title  to  the  land, 
and  in  an  action  ot  ejectment  recovered  judgment 
against  the  plaintiff  in  error  for  the  possession  thereof, 
to.  reverse  which  the  plaintiff  brings  the  case  into  this 
court  by  petition  in  error. 

Section  2264  of  the  Revised  Statutes  of  the  United 
States  provides  that:  ^'  When  any  person  settles  or  im- 
proves a  tract  of  land,  Siibjeot  at  the  time  of  settlemeTht  to 
private  entry ^  and  intends  to  purchase  the  same  under  the 
preceding  piovisions  of  this  chapter,  he  shall,  within 
thirty  days  after  the  date  of  such  settlement,  file  with  the 
register  of  the  proper  district  a  written  statement  describ. 
ing  the  land  settled  upon,  and  declaring  his  intention  to 
claim  the  same  under  the  pre-emption  laws;  and  he  shall 
moreover  within  twelve  months  after  the  date  of  such 
settlement  make  the  proof,  affidavit,  and  payment  herein 
before  required." 

Sections  2265  and  2266  require  the  claimant  to  file 
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his  application  within  three  months  from  the  date  of 
settlement. 

Section  2267  provides  that:  ^'All  claimants  of  pre- 
emption rights  under  the  two  preceding  sections  shall, 
when  no  shorter  period  is  prescribed  bj  law,  make  the 
proper  proof  and  payment  for  the  land  claimed  within 
thirty  months  after  the  date  prescribed  therein  respec- 
tively for  filing  their  declaratory  notices  has  expired.'' 

On  the  sixth  day  of  March,  1868,  Congress  passed  an 
act  providing  that  '^  nothing  in  the  act  approved  July  1, 
1862,  entitled,  ^  An  act  to  aid  in  the  construction  of  a 
railroad  and  telegraph  line  from  the  Missouri  river  to  the 
Pacific  ocean,  and  to  secure  the  government  the  use  of 
the  same  for  postal,  military,  and  other  purposes,'  and 
the  acts  amendatory  thereof,  shall  be  held  to  authorize 
the  withdrawal  or  exclusion  from  settlement  and  entry, 
vmder  the  proviaiona  of  the  pre-emption  or  hamestead 
laws,  the  even-numbered  sections  along  the  routes  of  the 
several  roads  therein  mentioned  which  have  been  or  may 
be  hereafter  located;  provided,  That  such  sections  shall 
be  rated  at  two  dollars  and  fifty  cents  per  acre,  and  stib' 
ject  only  to  entry  vmder  those  la/VD%;  and  the  secretary 
of  the  interior  be,  and  he  is  hereby  authorized  and 
directed  to  restore  to  homestead  settlement,  pre-emption, 
or  entry,  according  to  existing  laws,  all  the  even-numbered 
sections  of  land  belonging  to  the  government,  and  now 
withdrawn  from  market,  on  both  sides  of  the  Pacific 
Railroad  and  branches,  wherever  said  road  and  branches 
have  been  definitely  located." 

The  B.  &  M.  B.  B.  extension  is  one  of  the  branches 
referred  to  in  the  above  act,  and  the  lands  within  the 
limits  of  the  grant  belonging  to  the  United  States  are 
not  subject  to  private  entry,  and  were  not  at  the  time  the 
plaintiff  settled  upon  the  land  in  dispute.  It  is  only  in 
cases  where  lands  are  subject  to  private  entry  at  the  date 
of  settlement  that  payment  must  be  made  within  a  year. 
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This  provision  was  incorporated  into  the  pre-emption 
law  of  September  4, 1841,  and  although  section  ten  of  that 
act  provided  that  no  sections  of  land  reserved  to  the 
United  States  alternate  to  any  other  sections  granted  to 
any  of  the  states  for  the  construction  of  any  canal,  rail- 
road, or  other  public  improvement,  should  be  liable  to 
entry  under  the  provisions  of  that  act,  jet  afterwards, 
when  this  restriction  was  removed,  and  lands  within  the 
grant  were  thrown  open  to  settlement  under  the  pre- 
emption laws,  but  were  not  subject  to  private  entry, 
they  are  to  be  treated  in  the  same  manner  as  unoffered 
lands,  and  a  party  pre-empting  any  portion  of  the  same 
has  thirty  months  after  the  date  of  filing  his  declaratory 
statement  in  which  to  make  final  proof  and  pay  for  the 
land. 

In  TowaUy  v.  Johmson^  1  Neb.,  95,  this  court  say: 
"The  object  of  the  guards  thrown  around  the  priv- 
ilege of  pre-emption  by  the  law  is  to  secure  on  the 
public  lands  actual,  permanent  settlers."  The  plaintiff 
in  this  case  is  shown  to  be  an  actual,  permanent  settler, 
who  went  upon  the  land  in  question  for  the  purpose  of 
cultivating  the  same  and  making  his  home  thereon. 
Can  the  same  be  said  of  the  defendant?  Has  there  ever 
been  an  actual  bona  fide  attempt  even,  by  him,  to  make 
an  actual  settlement  on  the  lands  in  question?  If  so, 
the  record  fails  to  disclose  it. 

The  claim  of  danger,  in  a  peacable  law  abiding  com- 
munity, evidently  afforded  a  convenient  pretext  for  not 
residing  on  the  land,  but  is  not  entitled  to  much  con- 
sideration. The  equities  of  the  case  are  clearly  with 
the  plaintiff.  The  jurisdiction  of  a  court  of  equity  is 
undoubted  to  determine  the  rights  of  the  parties.  John- 
son  V.  Towsley^  18  Wall,  73.  1  Neb.,  95.  And  under  the 
code,  an  equitable  defense  may  be  set  up  in  an  action  of 
ejectment. 

The  judgment    of  the    district  court    is   reversed. 


868   SUPREME  COURT  OF  NEBRASKA, 

McMortry  v.  Brown. 

and  judgment  is  entered  in  favor  of  the  plaintiff 
— the  plaintiff  to  pay  to  the  clerk  of  this  court  for  the 
defendant,  within  ninety  days,  the  amount  paid  by  him 
for  entering  said  land,  with  interest  to  the  date  of  pay- 
ment, and  that  thereupon  the  defendant  shall  convey  the 
legal  title  to  the  plaintiff. 

Judgment  aoookdinolt. 


G 


8  8S8/ 
8  827 
20  19i 


S4  282 

6  S68 
40  830 


J.  H.  MoMuBTBT,  PLATiniFP  IN  BBROB,  V.  MaBY  W. 
BbOWN,  and  OTHEBS,  defendants  in  EBBOtt. 

1.  Prinoipal  and  Agent.    The  character  of  a  power  ander  which 

an  agent  may  execute  a  deed  for  another  depends  upon  the  prea- 
ence  or  absence  of  the  principal. 

2.    :  EZBCDTiON  OF  DEED  BT  AGENT.    If  the  deed  is  signiod 

in  his  presence,  by  hia  direction,  an  oral  request  is  all  that  is  re> 
quired.  But  when  the  deed  is  to  be  made  in  his  absence  the 
authority  must  be  given  by  an  instrument  under  the  hand  of  the 
principal  and  duly  acknowledged. 

8.  Deed.  A  deed  at  common  law  is  defined  to  be  a  written  instru- 
ment under  seal,  containing  a  contract  or  agreement,  which  has 
been  delivered  by  the  party  to  be  bound  and  accepted  by  the 
obligee  or  covenantee. 


4.    :  POWEB  TO  CONVEY.    A  mere  power  to  convey  is  not  re- 

garded  in  law  as  a  contract,  therefore,  it  is  not  necessary  that  the 
donee  of  a  power  should  be  capable  of  contracting. 

5.  Married  Woman's  Act.  Under  the  statute  of  1871,  a  hus- 
band may  act  as  the  agent  of  his  wife,  and  she  may  authorize 
him  by  power  of  attorney  to  convey  her  lands,  although  they 
cannot  convey  to  each  other,  being  generally  deemed  but  one 
person  in  law ;  yet  this  does  not  preclude  the  husband  fh>m  act- 
ing as  agent  of  his  wife. 

6.  Estoppel.    The  receipt  of  purchase  money  with  the  knowledge 

that  the  purchaser  is  paying  it  upon  an  understanding  that  he  is 
purchasing  a  good  title,  touches  the  conscience  and  binds  the 
rights  of  the  parties  as  eifectually  in  avoid  as  a  voidable  proceed- 
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iDg;  and  the  same  principle  appliee  when  a  party  retains  the 
benefits  derived  firom  an  agency  and  has  ratified  the  acts  of  the 
agent  He  is  thereby  precluded  from  denying  the  authority  of  the 
agent 

7.  Practice:  exceptionb  to  bbport  of  refbbbb.  Where  no 
exceptions  are  filed  to  the  report  of  a  referee  his  finding  of  the 
foctB  will  be  conclusiye. 

Ebbob  from  the  district  court  of  Gage  coanty.  Tried 
below  before  Weaver,  J.  The  facts  necesBary  to  an  un- 
derstandiDg  of  the^case  are  stated  in  the  opinion. 

Larr^^"  BiV/ingsley  db  Zombertson  and  John  S.  Amesy 
for  plaintiff  in  error. 

It  is  entirely  nnnecessary,  in  the  view  we  take  of  the 
case,  to  discuss  the  matter  as  to  whether  the  power  of 
attorney  in  question  in  1870  was  void  or  not,  and  if  it 
were  section  forty-seven  of  our  statutes,  title-Beal  Estate, 
gives  to  a  married  woman  power  to  manage,  control, 
lease,  devise,  or  convey  her  lands  as  if  she  were  single. 
This  clearly  implies  the  power  to  appoint  an  agent  or 
attorney,  and  to  convey  by  power  of  attorney  when  con- 
venient.  Wharton  says:  "  Wherever  she  has,  either  by 
statute  or  by  settlement,  business  powers,  she  may  exe- 
cute such  powers  through  an  agent"  Wharton  on 
Agency,  Sec.  11  and  note. 

The  exchange  in  this  case  took  place,  however,  in  1873, 
since  the  passage  of  our  married  woman's  act,  and  in 
settling  the  rights  of  the  parties  that  act  must  be  kept 
in  vieW)  and  we  suggest  that  the  fabt  of  Merrill's  agency, 
at  the  time  of  the  exchange,  to  make  this  sale  and  ex- 
change may  be  proved  by  any  competent  testimony, 
although  the  authority  under  which  he  conveyed  these 
premises  was  this  power  of  attorney.  Columbia  D.  B, 
Co.  V.  Oeisae^  88  N.  J.  Law,  39.  And  by  reference  to 
the  seventeenth  finding  of  fact  it  clearly  appears  H. 
26 


870      8UPREME  COURT  OF  NEBRASKA., 

McMartry  t.  Brown. 

W.  Merrill's  agency  was  general  and  his  authority  unre- 
stricted, and  that  this  was  the  only  power  of  attorney 
that  was  ever  executed  to  him.  So  that  keeping  in  view 
the  situation  of  the  parties  and  the  surrounding  circum- 
atances,  this  power  of  attorney  was  sufficient  to  author- 
ize H.  W.  Merrill  to  execute  the  conveyances  in  ques- 
tion. SulUvan  v.  Davia^  4  Cal.,  293.  De  SttUe  v.  Mtd- 
•droWy  16  Id.,  605.  Mc^nard  v.  Mercey  10  Nov.,  33. 
Hartford  Ins.  Co.  v.  Wiloox,  57  111.,  184.    Fay  v.  Searsj 

111  Mass.,  57. 

'  •» 

Whether  H.  W.  Merrill,  at  the  time  of  this  exchange, 
had  any  authority  or  not,  and  whether  the  power  of  at- 
torney,  and  every  act  of  H.  W.  Merrill,  done  in  the  name 
of  Louise  Merrill,  was  at  the  time  void  or  not,  can  now 
make  no  difference.  She  has  ratiHed  and  adopted  all 
that  he  did,  so  that  it  cannot  now  be  undone.  1.  The 
seventeenth  finding  of  fact  finds  that  he  was  her  general 
agent.  2.  The  face  of  the  papers  show  that  he  acted  in 
that  capacity.  3.  The  sixth  finding  of  fact  finds  '^  that 
the  execution  of  each  of  said  notes,  deeds,  and  trust 
deeds,  and  the  surrendering  and  cancelling  of  said  old 
notes  and  chattel  mortgage,  were  each  and  all  parts  of 
one  and  the  same  transaction,  and  in  pursuance  of  the 
said  agreement  as  an  entirety." 

The  plaintiff,  Brown,  in  her  petition,  alleges  that 
Louise  M.  Merrill,  by  her  attorney  in  fact,  duly  author- 
ized thereto,  executed  the  notes  and  mortgages  sued  on, 
and  she,  in  her  answer,  admits  that  she  executed  them 
^^  in  manner  and  form,"  as  set  forth  in  the  petition,  etc., 
and  that  there  was  due,  etc.  She  is  estopped  by  the 
record.  Sec.  31,  Oode  Civil  Proc.  &athrie  v.  Howa/rdy 
82  Iowa,  54.  fhmAetta  v.  Brocky  41  Oal.,  78.  Vtm 
Meter  v.  Wolfy  27  Iowa,  34.  The  decree  itself  in  the 
case  is  based  upon  her  ratification  or  adoption  of  a  part 
only  of  this  entire  transaction;  it  attempts  to  carry  out  a 
part  only,  and  to  absolve  the  principal  from  ratifying 
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inseparable  portions  of  the  same  matter.    This  cannot 
be  done. 

M.  H.  SessionSy  for  defendants  in  error. 

It  may  be  contended  that  our  statute  authorizing  mar- 
ried women  to  sell,  dispose  of,  devise,  and  convey  real 
estate,  as  though  -single,  would  give  them  the  right  to 
dispose  of  the  same  by  power  of  attorney.  Grant  this 
for  the  sake  of  argument;  would  that  necessarily  give 
her  the  right  and  power  to  appoint  her  husband  her 
agent  and  attorney,  to  sell  and  convey  her  lands?  Not- 
withstanding the  statute  has  given  her  this  power  with- 
out limit,  nevertheless  she  cannot  convey  the  same  ^direct 
to  her  husband,  and  if  she  should,  such  conveyance 
would  be  a  nullity.  White  v.  Wager j  25  N.  Y.,  828. 
AuUman  v.  Ohermeyer^  ante  p.  260. 

One  of  the  reasons  assigned  by  Judge  Denio,  why  the 
wife  could  not  convey  direct  to  the  husband,  was  ex- 
pressed in  the  following  terse  and  explicit  language: 
^^  We  should  not  expect  to  find  in  a  law,  passed  profess- 
edly to  shield  the  property  of  married  women  from  the 
control  of  her  husband,  a  provision  making  it  more 
easy  for  the  latter  to  acquire  such  control.  Beyond  all 
doubt  the  greatest  point  to  which  the  separate  estate  of 
the  wife  is  exposed  is  her  disposition  to  acquiesce  in 
placing  the  title  to  it  m  the  hamds  of  her  hashomd.^^ 
Now  if  this  is  a  good  and  cogent  reason  why  the  wife 
cannot  convey  direct  to  the  husband,  it  is  equally  good 
to  prevent  her  from  having  the  power  to  appoint  him  as 
her  agent  and  attorney  to  sell  and  convey  the  same,  for 
in  the  obtaining  of  the  letters  of  attorney  from  her,  he 
has  obtained  the  absolute  power  and  control  of  the  sale 
and  disposition  of  the  same,  the  very  thing  that  the  pol- 
icy of  the  law  inhibits.  Section  forty-two.  Gen.  Stat, 
880,  gives  to  a  married  woman  all  the  power  and  author- 
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ity  to  dispose  or  deed  her  real  property  away  that  she 
gets  by  the  sabseqnent  acts  of  the  legislature.  Section 
forty-six  defines  what  the  term  deed  shall  embraee  or 
include.  Section  forty-seven  exempts  from  what  would 
be  included  in  such  definition  of  ^^  deed/'  a  letter  of  at- 
torney to  convey  lands— so  that  the  statute  has  given 
the  wife  no  authority  to  thus  dispose  of  her  lands  by  at- 
torney, but  on  the  contrary,  taking  all  the  sections  to- 
gether, inhibits  her  doing  it  McFa/rland  v.  Ooodman^ 
18  A.  L.  R,  700.  '  Holiday  v.  Daily,  19  Wall.,  609. 

The  power  of  attorney  gave  H.  W.  Merrill  no  power 
to  sell  and  convey  lands,  or  to  encumber  the  same  by 
mortgage,  or  to  execute  notes  for  and  in  behalf  of  Louise 
M.  Merrill.  Gee  v.  BoUon,  17  Wis.,  604.  Lard  v. 
Sh&rmafij  2  Oal.,  498.  Gh'eenioood  v.  Springy  64  Barb., 
876.    Clark  v.  Oraham,  6  Wheat.,  577. 

Maxwell,  J. 

On  the  twenty-eighth,  day  of  July,  1870,  Louise  M. 
Merrill,  a  married  woman,  residing  with  her  husband  in 
Lancaster  county,  and  owning  a  considerable  tract  of 
land  therein,  executed  and  delivered  to  her  husband  a 
power  of  attorney  authorizing  him  in  her  place,  name, 
and  stead,  to  execute  and  acknowledge  for  her  and  in  her 
name,  all  and  every  instrument  in  writing,  deed,  or 
mortgage,  giving  and  granting  unto  Herman  W.  Mer- 
rill, her  said  attorney,  full  power  and  authority  to  do 
and  perform  all  and  every  act  and  thing  whatsoever 
requisite  and  necessary  to  be  done  in  and  about  the 
premises,  as  fiilly  to  all  intents  and  purposes  as  she 
might  or  could  do  if  personally  present,  etc.  There  was 
an  incumbrance  on  the  lands  owned  by  her  in  Lancaster 
county.  In  December,  1873,  Merrill,  under  the  above 
power  of  attorney,  exchanged  the  lands  owned  by 
his  wife  in  Lancaster  county  for  lands  owned  by  A.  S. 
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Edgerlj  in  Gage  and  Oolfax  connties,  and  executed  a 
mortgage  in  his  wife's  name  on  the  Oage  conntj  lands 
to  F.  W.  Hohmann  to  secure  the  payment  of  the  sum  of 
about  $800.00  He  also  executeiji  a  mortgage  on  said 
lands  in  his  wife's  name  to  A.  8.  Edgerly  to  secure  the 
payment  of  the  sum  of  $572.00;  likewise  a  mortgage  on 
said  lands  in  his  wife's  name  to  J.  H.  McMurtry,  to  se- 
cure the  payment  of  the  sum  of  $700.00.  Hohmann  as- 
signed his  mortgage  to  Mary  W.  Brown  who  brought 
an  action  to  foreclose  the  same,  and  made  Merrill  and 
wife,  A.  S.  Edgerly,  and  J.  H.  McMurtry  parties  defen- 
dant. Louise  M.  Merrill  answered  the  petition,  stating 
among  other  things  ''  that  she  admits  that  on  the  twenty- 
sixth  day  of  December,  1873,  she  executed  and  deliv- 
ered, together  with  her  husband,  the  said  notes  and  mort- 
gage to  the  said  F.  W.  Hohmann,  in  manner  and  form 
as  set  forth  in  said  plaintiff's  petition,"  etc.  She  de- 
nied the  authority  of  her  husband  to  execute  the  mort- 
gages to  Edgerly  and  McMurtry.  The  case  was  referred 
to  S.  B.  Pound,  who  made  a  report,  to  the  finding  of  facts 
of  which  no  exceptions  were  tiled  by  either  party.  The 
report  was  confirmed  by  the  court  and  a  decree  entered 
in  conformity  therewith.  While  the  action  was  pending 
in  the  district  court,  Louise  M.  Merrill  and  her  husband 
executed  and  delivered  a  deed  to  A.  S.  Edgerly  for  the 
lands  in  Lancaster  county  given  in  exchange  for  the 
Gage  county  lands,  the  consideration  therefor  being  the 
sum  of  $50.00  in  money  and  the  assignment  by  Edgerly 
to  M.  H.  Sessions  of  the  mortgage  on  the  Gage  county 
lands  for  the  sum  of  $472.00. 

The  decree  in  the  court  below  was  in  favor  of  Mary 
W.  Brown  for  the  amount  claimed  in  the  petition  and 
against  McMurtry,  the  court  holding  that  the  mortgage 
given  to  him,  executed  by  Merrill  in  his  wife's  name,  was 
void.  McMurtry  brings  the  case  into  this  court  by  peti- 
tion in  error. 


!      . 
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The  referee  finds  that  on  the  twentj-fonrth  day  of 
December,  1873,  Edgerly  held  a  note,  secured  by  chattel 
mortgage,  against  Louise  M,  and  Herman  W.  Merrill 
for  a  considerable  amount,  and  that  Mrs.  Merrill  held  in 
her  own  right  a  farm  or  tract  of  land  in  Lancaster 
county  on  which  was  a  mortgage  lien;  that  Edgerly 
owned  the  tract  of  land  in  Gage  county  described  in  the 
petition,  and  that  on  that  day  Edgerly,  and  Herman  W. 
Merrill,  for  himself  and  wife,  entered  into  an  agree- 
ment whereby  they  were  to  convey  to  Edgerly  the  tract 
of  land  in  Lancaster  county,  subject  to  the  mort* 
gage  lien  thereon,  and  Edgerly  was  to  convey  to  Louise 
M.  Merrill  the  tract  of  land  in  Gage  county  described 
in  the  petition,  and  also  an  interest  in  certain  lands 
in  Colfax  county;  and  the  Merrills  were  to  advance 
and  pay  Edgerly  the  sum  of  $231  on  the  note  and 
chattel  mortgage,  which  were  to  be  surrendered  and 
cancelled,  and  the  balance  due,  being  the  sum  of  $572, 
was  to  be  secured  by  a  trust  deed,  to  be  executed  by  the 
Merrills  on  the  Gage  county  lands.  The  referee  also 
finds  that  McMurtry  assisted  Merrill  in  efiecting  and 
bringing  about  this  agreement,  concerning  which  there 
had  been  considerable  previous  negotiations,  and  that  he 
had  agreed  to  advance  and  pay  Edgerly  the  said  sum  of 
$234,  on  account  of  the  Merrills,  in  order  to  consum- 
mate the  agreement.  That  on  that  day  and  in  pursuance 
of  the  agreement  Edgerly  conveyed  to  Mrs.  Merrill  the 
lands  lying  in  Gage  county  and  an  interest  in  the  ColfSftx 
county  lands,  and  Herman  W.  Merrill,  in  his  own  name 
and  in  the  name  of  his  wife,  conveyed  to  Edgerly  the 
Lancaster  county  lands,  subject  to  the  lien  of  the  mort- 
gage. And  that  afterward,  to-wit:  on  the  twenty-sev- 
enth day  of  December,  1873,  Herman  W.  Merrill,  in 
his  own  and  his  wife's  nauie,  executed  a  note  for  the  sum 
of  $472  to  Edgerly,  secured  by  a  mortgage  on  the  Gage 
county  lands,  and  thereupon  the  old  note  and  chattel 
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mortgage  were  surrendered  and  cancelled;  that  at  that 
time  McMartry  advanced  to  the  Merrills  and  paid  to 
Edgerlj  for  them  the  snm  of  $234  for  the  purpose  of 
consummating  the  agreement.  The  referee  also  finds 
that  the  eosecution  of  each  of  said  notes j  deedsy  cmd  trust 
deedy  tmd  the  etirrendering  cmd  ocmcellmg  of  the  old 
note  a/nd  ohaUel  mortgage^  were  each  and  all  parte  of 
the  eamie  traneactiony  and  m  pursuance  of  said  a^ee- 
ment  as  an  entirety.  The  referee  also  finds  that  the  con- 
sideration of  the  note  and  mortgage  to  McMurtry  was 
the  said  sum  of  $234  and  $16  in  money  and  three  prom- 
issory  notes  amounting  in  the  aggregate  to  $200,  all  of 
which  was  paid  and  delivered  to  Herman  W.  Merrill  at 
the  time  of  the  execution  of  the  mortgage  to  McMurtry, 
and  the  further  sum  of  $250  being  commissions  charged 
by  McMurtry  for  his  services  in  effecting  the  transactiouB 
between  Edgerly  and  the  Merrills.  The  referee  also 
finds  that  Herman  W.  Merrill  has  acted  as  the  general 
agent  of  his  wife  for  many  years  prior  to  the  giving  of 
said  power  of  attorney,  and  down  to  and  since  giving  the 
notes,  trust  deed,  and  mortgages  in  controversy,  and  has 
had  authority  to  act  at  his  pleasure  in  reference  to  her 
business.  That  Herman  W.  Merrill  received  the  avails 
of  the  note  and  mortgage  to  McMurtry  as  the  agent  of 
his  wife  in  the  manner  heretofore  set  forth,  and  used  the 
same  for  her  ienefU. 

The  character  of  a  power  under  which  an  agent  niay 
execute  a  deed  for  another  depends  upon  the  presence  or 
absence  of  the  principal.  If  it  is  signed  in  his  presence, 
by  his  direction,  an  oral  request  to  do  the  act  is  all  that 
is  required.  But  when  the  deed  is  to  be  made  in  his  ab- 
sence the  authority  must  be  given  by  an  instrument 
under  the  hand  of  the  principal  and  duly  acknowledged. 
The  statute  of  1871  removed  the  disability  of  the  wife, 
so  far  as  her  separate  property  is  concerned,  and  she  is 
now  capable  of  acting  in  respect  thereto,  not  only  for 
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herself,  but  by  an  agent.  This  court  has  already  held  in 
the  case  of  the  AuUman  Taylor  M<mf.  Co.  v.  Obermeyer^ 
ante  p.  260,  that  the  statnte  does  not  enable  the  husband 
to  convey  land  directly  to  the  wife,  but  it  does  not  follow 
that  the  husband  is  thereby  precluded  from  acting  as  the 
agent  for  his  wife.  There  is  a  difference  between  a  mere 
power  to  convey  and  a  conveyance  itself.  We'sbrod  v. 
The  C.  <&  W.  R.  W.  Co.,  18  Wis.,  35.  A  conveyance  is 
ta  be  regarded  as  a  contract.  A  deed  at  common  law  is 
defined  to  be:  ^'  A  written  instrument  un<jer  seal,  con- 
taining a  contract  or  agreement  which  has  been  deliv- 
ered by  the  party  to  be  bound,  and  accepted  by  the 
obligee  or  covenantee."  Ooke  Litt.,  171.  2  Slackstone 
Com.,  295.  8hep.  Touchstone,  56.  1  Bouvier  Diet..  444. 
It  must  be  between  competent  parties,  and  must  have 
been  made  without  restraint.  But  a  mere  power  to  con- 
vey is  not  regarded  in  law  as  a  contract,  therefore  it  is 
not  necessary  for  a  person  to  be  capable  of  contracting 
in  order  to  qualify  him  to  act  for  others.  And  it  has 
been  held  at  common  law  that  a  wife  may  be  an  attorney 
of  another  to  make  livery  to  her  husband  upon  a  feoff- 
ment, and  a  husband  may  make  such  livery  to  his  wife, 
although  they  are  generally  deemed  but  one  person  in 
law.  Story  on  Agency,  8.  Emerson  v.  Blonden^  1 
Esp.,  142.  PresPwick  v.  Marshdlly  7  Bing.,  565.  Fdls- 
thorp  V.  Furnish^  2  Esp.,  511.  Hopkins  v.  MolUneux^ 
4  Wend.,  465.  Weisbrod  v.  C.  cfe  W.  It.  W.  Co.,  18 
Wis.,  35.  The  objection  that  by  such  an  appointment 
the  husband  is  entitled  to  the  entire  control  of  the  wife's 
property  is  not  entitled  to  any  weight.  The  statute 
authorizes  her  to  bargain,  sell,  and  convey  her  real  and 
personal  property,  and  enter  into  any  contract  with  ref- 
erence to  the  same  in  the  same  manner,  and  to  the  same 
extent,  and  with  the  like  effect  .as  a  married  man  may  in 
relation  to  his  real  and  personal  property.  By  statute 
this  property  is  not  subject  to  disposal  by  her  husband) 
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nor  liable  for  his  debts,  and  she  is  left  free  to  select 
whom  she  pleases  to  act  as  her  agent  in  managing  or 
disposing  of  the  same.  But  there  is  nothing  to  prevent 
her  from  appointing  her  husband  as  her  agent  if  she 
see  fit  to  do  so;  and  if  she  do  so,  she  will  be  bound  bj 
his  acts  within  the  scope  of  his  authority. 

But  in  the  view  we  take  of  the  law,  Mrs.  Merrill  is 
bound  bj  the  acts  of  her  husband  in  this  transaction  so 
far  at  least  as  her  estate  has  been  benefitted,  no  matter 
whether  her  husband  was  legally  authorized  to  execute 
the  note  and  mortgage  in  question  or  not.  The  finding 
of  the  referee  that  the  execution  of  said  notes,  deeds, 
and  trust  deed,  and  the  surrendering  and  cancelling  of 
said  notes  and  chattel  mortgage  were  each  and  all  parts 
of  one  and  the  same  transaction  and  in  pursuance  of  the 
agreement  as  an  entirety,  is  conclusive  on  that  point. 

It  is  clearly  shown  that  she  has  ratified  the  exchange  of 
lands,  that  she  has  ratified  the  note  and  mortgage  made 
to  Hohmann,  and  she  has  ratified  the  note  and  mortgage 
made  to  Edgerly,  and  required  their  assignment  to  Ses- 
sions. The  referee  finds  that  $450  of  this  claim  of  the 
plaintiff  was  used  for  the  benefit  of  the  estate.  This 
sum  she  is  in  justice  bound  to  pay.  She  accepted  the 
release  of  the  chattel  mortgage  which  was  effected  by 
the  money  loaned  by  the  plaintiff,  and  must  have  known 
how  the  money  was  obtained. 

In  Wamsley  v.  Crook^  3  Neb.,  852,  this  court  say: 
"The  receipt  of  the  purchase  money  with  the  knowl- 
edge that  the  purchaser  is  paying  it  upon  an  un- 
derstanding that  he  is  purchasing  a  good  title,  touchesi 
the  conscience,  and  binds  the  rights  of  the  parties  as 
effectually  in  a  void  as  in  a  voidable  sale.''  The 
same  principle  applies  in  this  case.  The  money  to  release 
the  chattel  mortgage  was  obtained  by  the  execution  of 
the  note  and  mortgage  in  question.  She  has  ratified 
other  portions  of  the  transaction,  why   not  thist    She 
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proposes  to  retain  the  fruits  of  the  agency,  and  deny  the 
authority  of  the  agent.  This  she  cannot  do.  To  the  ex- 
tent therefore  of  $450  and  interest  thereon,  the  plaintiff's 
claim  is  a  lien  upon  her  estate.  As  it  does  not  appear 
that  the  plaintiff  rendered  the  services  in  question,  for 
which  he  claims  $250  as  commissions,  under  her 
authority  or  at  her  request,  that  portion  of  his  demand 
must  be  disallowed.  Objections  are  made  to  certain  find- 
ings of  the  referee,  but  as  no  exceptions  were  filed  to  his 
report  his  finding  of  facts  is  conclusive.' 

The  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  further  proceedings. 

JUDGMBNT  AOOOBDINQLY. 
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J.    W.  HOSFOBD,  PLAINTIFF    IN   BBBOB,  V.   StONB  AND 
EaSLEY,  DBFBNDANTS  in  BBBOB. 

Practice :  judghekt  on  befobt  of  rbfbbeb.  Where  an  ac- 
tion at  law  has  been  referred  to  a  referee,  who  has  made  his  re- 
port, on  which  Judgment  has  been  rendered,  such  Judgment 
can  only  be  reviewed  an  &rror» 

■;  failubb  totakb  BxoBFTiONS.  When  no  exceptions  are 
taken  in  the  conrt  below,  in  an  action  at  law,  where  a  trial  on  the 
merits  has  been  had,  the  case  cannot  be  reviewed  in  the  supreme 
court. 


8. 


:    HonoN  FOB  NBw  TRIAL.    In  an  action  at  law,  it  is 

not  sufficient  merely  to  take  exceptions  to  the  ruling  of  the 
court  confirming  the  report  of  the  referee,  but  the  alleged  errors 
mu8t.be  brought  before  the  court  by  a  motion  for  a  new  trial. 


'  :  REFBRRiNa  LEGAL  ACTION.  A  purely  legal  action  cannot 
be  refen'ed  except  by  consent  of  parties ;  but  the  court  will  pre- 
sume that  consent  was  given  when  the  record  fails  to  show  that 
objections  were  made  to  a  refei*ence. 

Promissory  Note    A  promissory  note,  drawn  for  a  sum  cer- 
tain and  made  payable  to  any  person  "  or  order/'  "  or  assigns," 
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^  or  bearer,'*  is  negotiable ;  bat  if  it  is  payable  to  a  certain  person 
without  words  making  it  payable  "•  to  order,'*  ^  or  assigns/*  ^  or 
bearer,'*  it  is  not  a  negotiable  instniment 

m 

6.    :   ' .    Any  words  in  a  promissory  note  from  which  it 

appears  that  the  person  making  it  intended  it  to  be  negotiable 
will  give  it  a  transferable  quality;  but  the  words  ^  negotiable  and 
payable  without  defalcation  or  discount,'*  do  not  of  themselves 
make  an  instrument,  otherwise  non-negotiable,  negotiable. 

This  was  an  action  upon  a  promissory  note,  purchased 
by  Stone  and  Easlej,  from  the  payee,  Tercelte  Een- 
clear.  Judgment  below  was  given  by  Wkavkb,  J., 
against  Hosford,  the  maker  of  the  note,  to  reverse  which 
he  brings  the  case  into  this  court  by  petition  in  error. 

Clarence  Qilleepie^  for  plaintiff  in  error. 

There  are  but  three  words  of  negotiability  in  promis- 
sory notes,  etc.,  known  to-our  law.  They  are  "  Order," 
"  Bearer,*'  and  "  Assigns;"  without  these  words  they  are 
not  negotiable  commercial  paper.  Gen.  Stat,  of  Keb., 
Sec  1,  page  426.  8  Kent,  77j78.  Story  on  Bills,  75. 
Story  on  Promissory  Notes,  8.  1  American  Ld'g.  Cases, 
817.  This  note  therefore,  was  opened  up  to  all  the  equi- 
ties that  the  plaintiff  in  error  could  bring  against  it,  and 
these  defendants  by  purchase  of  said  note,  could  not 
claim  to  be  good  faith  holders  of  the  same,  and  discharged 
of  the  equities  existing  against  said  note.  Hedges  v^ 
Sealeyy  9  Barbour,  214.  Ayer  v.  Hutchina^  4  Mass.,.  370. 
Tousey  V.  Shook,  8  Blackf.,  267.  KemodU  v.  Stmt,  4 
Blackf.,  67.    Ohitty  on  Bills,  73. 

T.  C.  Hoyt  and  E.  W.  Thomas,  for  defendairt  in  error. 

Defendants  in  error  purchased  this  note  June  19, 1872, 
paying  $350  cash,  and  notified  plaintiff  of  their  pur- 
chase on  same  day,  and  this  note,  if  not  negotiable, 
would  not  be  opened  up  to  any  equities  that  plaintiff  in 
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error  could  bring  against  it  after  that  date.  2  Parsons 
on  Bills  and  Notes,  46.  Thompson  v.  Emery ^  7  Foster, 
269.  Groodrich  v.  Stanley^  23  Conn.,  79.  Kmg  v. 
Fowler^  16  Mass.,  897. 

Maxwell,  J. 

The  defendants  in  error  brought  an  action  in  the  dis- 
trict court  of  Eichardson  county  against  the  plaintiff 
in  error  upon  a  promissory  note,  of  which  the  following 
is  a  copy : 

"  $373.00.  "  RuLO,  Neb.,  May  81,  1872. 

*'  Thirty  days  after  date  I  promise  to  pay  Tercelte  Ken- 
cleur  three  hundred  and  seventy-three  dollars,  for  valnb 
received,  negotiable  and  payable  without  defalcation  or 
discount 

.      "J.    W.   HOSFOBD." 

Hosford  answered  the  petition,  setting  up  various  de- 
fenses, to  which  the  defendants  in  error  filed  a  reply. 
The  case  was  then  referred  to  J.  F.  Gardiner  to  take  the 
proofs  and  report  his  findings  to  the  court.  The  referee 
took  the  testimony  in  the  case  without  objection  and 
made  his  report  thereon  to  the  court.  The  referee  found 
that  the  defendants  in  error  purchased  the  note  in  ques- 
tion from  the  payee  on  the  nineteenth  day  of  June,  1872, 
and  paid  $350.00  for  the  same,  and  that  said  note  was 
due  on  the  thirtieth  day  of  June,  1872,  and  that  Stone 
and  Easley  had  no  notice  of  any  equities  connected 
with  the  transaction  except  what  appears  on  the  face  of 
the  note.  The  court  rendered  judgment  for  the  de- 
fendants in  error  for  the  full  amount  claimed,  to  reverse 
which  Hosford  brings  the  cause  into  this  court  by  peti- 
tion in  error. 

This  is  an  action  at  law,  and  in  order  to  autho- 
rize   a    review  of   any  question    determined    by    the 
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oonrt  below,  a  motion  for  a  new  trial  must  have  been 
made  in  that  oonrt,  in  which  should  be  presented  all 
objections  to  the  ruling  of  the  court  The  Midland 
Pdcifio  V.  McCwrin&y^  1  Neb.,  404.  MUU  v.  MUler^  S 
Neb.^  817.  Cropeey  v.  WiggenJwm^  3  iTdJ.,  117.  Welhy 
Fargo  k6  Go.y  v.  Preston^  8  Neb.^  440.  Horbaohv.  Mil- 
leTj  4  Neb.j  43.     Gibson  v.  Arnold,  5  Ifeb.,  186. 

When  an  action  at  law  has  been  referred  to  a  referee  who 
has  made  his  report,  and  judgment  has  been  rendered 
thereon,  such  judgment  can  only  be  reviewed  on  error. 
In  Robertson  v.  Hall,  2  Neb.,  17,  this  court  say:  "  No  ex- 
ceptions were  taken  in  the  court  below.  No  such  pro- 
ceeding as  an  appeal  for  trial  de  novo  in  an  action  at 
law  from  the  district  to  the  supreme  court  is  known  to 
our  law.''  And  it  is.  not  sufficient  merely  to  take  ex- 
ceptions to  the  ruling  of  the  court  in  confirming  the 
report  of  the  referee  in  an  action  of  this  kind,  but  the 
alleged  errors  must  be  brought  before  the  court  by  a 
motion  for  a  new  trial.  This  would  dispose  of  the  case, 
but  we  have  thought  best  to  look  into  the  record  and 
examine  the  findings. 

It  is  claimed  that  the  note  in  question  is  not  negoti- 
able because  the  words  ^^  to  the  order  of  "  were  stricken 
out  of  the  printed  blank.  The  statute  provides  that: 
''All  bonds,  promissory  notes,  bills  of  exchange,  foreign 
and  inland,  drawn  for  any  sum  or  sums  of  money  certain, 
and  made  payable  to  any  person  or  order  or  to  any  per- 
son or  assigns,  shall  be  negotiable  by  endorsement  there- 
on," etc.  It  is  also  provided  that  those  drawn,  "pay- 
able to  bearer,  shall  be  transferable  by  delivery  without 
endorsement  thereon." 

If  a  promissory  note  is  payable  to  a  certain  person, 
without  words  making  it  payable  "  to  order,"  "  or 
assigns,"  <'or  bearer,"  it  is  not  a  'negotiable  instru- 
ment. In  1  Parsons  on  Notes  and  Bills,  15,  it  is 
said:    ''If  A  promises  to  pay  B,  no  one  but  A  and 
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B  are  parties  to  this  contract.  *  *  But  if  the  note 
is  payable  to  order  it  is  a  verj  different  instrument. 
Then  A  promises  not  merely  to  pay  B,  but  either  B,  or 
at  B's  election,  such  other  person  as  B  may  order  A  to 
pay  the  note  to;  therefore,  when  B  orders  A  to  pay  the 
note  to  0,  it  follows  that  0  may  claim  payment  as  if  the 
note  had  been  originally  payable  to  himself;  or,  in  other 
words,  0  stands  fully  in  the  place  of  B.  And  if  B 
orders  A  to  pay  the  note  to  0,  or  his  order,  then  0  has 
the  same  power  of  substituting  another  that  B  originally 
had,  and  this  substitute  may  have  the  same  power,  and  thus 
indefinitely.  No  particular  form  of  words  is  necessary 
to  make  a  note  negotiable;  ^  order,'  *  assigns,'  or 
^bearer,'  are  convenient  and  expressive,  but  are  not  the 
only  words  which  will  communicate  the  quality  of  ne- 
gotiability. Any  words  in  a  bill  from  whence  it  ap- 
pears that  the  person  making  it  intended  it  to  be  nego- 
tiable, will  give  it  a  transferable  quality."  Raymond  v, 
Middletoriy  29  Penn.  St.,  630.  Ohitty  on  Bills,  218. 
United  States  v.  WAite^  2  Hill,  62.  GKbson  v.  Madst^ 
1  H.  Blacks,  569. 

But  the  words  "  negotiable  and  payable  without  defal- 
cation or  discount,"  do  not  of  themselves  make  an  in- 
strument, otherwise  non-negotiable,  negotiable. 

It  is  objected  that  this  being  an  action  at  law, 
therefore  the  court  erred  in  referring  it.  It  is  well 
settled  that  a  purely  legal  action  cannot  be  referred  ex- 
cept by  consent  of  the  parties.  Milh  v.  MUleTy  8  Neb., 
94.     Loummter  v.  Schqfieldy  5  Neb.,  148. 

But  consent  will  be  presumed  where  the  record  fiEtils, 
as  in  this  case,  to  show  that  objections  were  made  to  a 
reference.  The  judgment  of  the  district  court  is 
affirmed. 

JlTDaiCBNT  AJmSMlED. 
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NbILS  YoBaBNBBlf,  PLAINTIFF  IN  BRBOB,  V.  LaB8 
YosaiCNSBN,  DEFENDANT  IN  BBBOB. 

L  Trespass.  In  order  to  maintain  an  action  of  trespass  q^uure 
datiufwnfngit  by  one  not  holding  the  legal  title  to  lands,  he  must 
show  an  adual  po$$e98ion  in  himself  at  the  time  the  alleged 
trespass  was  committed. 


d. 


3. 


■  - :  FOB8B88ION.  It  is  not  necessary  that  the  party  in  posses- 
sion should  actually  reside  on  the  land ;  his  possession  may  be 
obtained  by  caltivation,  fencing,  or  otherwise  improving  the 
land. 


:  — — ■.   When  land  is  unimproved,  and  unoccupied,  the 

person  holding  the  legal  title  is  deemed  to  be  in  possession 
thereof. 
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Ebbob  to  the  district  court  for  Seward  county.  The 
opinion  states  the  case. 

C.  Z.  Lewis  and  Norval  Brothers^  for  plaintiff  in 
error,  vrhter  aHa^  contended  that  it  was  not  necessary  for 
plaintiff  to  have  been  in  possession  when  the  action  was 
commenced,  to  entitle  him  to  recover  for  the  annual 
valne  of  the  nse  of  the  land.  It  was  only  necessary  for 
the  plaintiff  to  re-enter  after  the  trespass  was  commit- 
ted, to  entitle  him  to  recover.  Rowland  v.  Rowla/nd^  8 
Ohio,  40,  41.  It  was  not  necessary  for  the  jury  to  find 
that  the  defendant  forcibly  entered  and  ousted  the  plain- 
tiff to  entitle  the  plaintiff  to  recover.  For  an  unlaw- 
ful entry,  even  if  no  force  had  been  used,  the  plaintiff 
was  entitled  to  nominal  damages.  Sedgwick  on  Dam- 
ages, 148.  Field  on  Damages,  67.  Sanderlm  v.  Shawj 
6  Jones'  Law,  225.  Smiles  v.  Hcutvngs^  24  Barb.,  44. 
MiteheU  v.  BUlmgstey^  17  Ala.,  891.  Ellsworth  v.  Pot- 
ter^ 41  Verm.,  685.  Perkins  v.  Towle^  48  New  Hamp., 
20. 


McKillip  <6  PagSy  for  defendant  in  error,  cited  Smith 
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V.  Gage  J  41  Barb.,  61.  Hagenhuck  v,  Beed,  8  Neb.,  22.   2 
Blacks.  Cora.,  210.     Holmes  v.  Seeley,  19  Wend.,  607. 
Wohler  V.  Buffalo  R.  R.  Co.,  46  N.  Y.,  686.    Maseie  v. 
Strafford,  17  Ohio  State,  596. 

Maxwell,  J. 

On  the  eleventh  day  of  October,  1876,  the  plaintiff 
commenced  an  action  against  the  defendant  in  the  pro> 
bate  court  of  Seward  county  to  recover  the  sum  of  $478 
damages,  for  the  forcible  entry  upon,  and  use  and  occu- 
pation of  the  south-west  quarter  of  section  twenty-one, 
town  twelve  north,  of  range  two  east  of  sixth  principal 
meridian,  in  Seward  county,  from  the  first  day  of  March 
1875  to  the  time  of  bringing  suit.  The  petition  alleges 
that  at  the  time  of  defendant's  entry  upon  said  lands  and 
ever  since,  he  (the  plaintiff)  has  had  the  right  to  the  pos- 
session of  said  premises,  and  that  he  was  at  that  time  and 
is  now  the  owner  thereof,  and  that  the  defendant  is  a  set- 
tler thereon  without  title  or  the  consent  of  the  plaintiff.  * 
The  defendant  answered  the  petition  of  the  plaintiff  de- 
nying all  the  facts  stated  therein.  The  plaintiff  recov- 
ered judgment  against  the  defendant  in  the  probate 
court  for  the  sum  of  $300  and  costs.  The  cause  was 
taken  by  petition  in  error  to  the  district  court,  where  the 
judgment  was  reversed  and  the  case  dismissed.  To  re- 
verse the  judgment  dismissing  the  case,  the  plaintiff 
brings  the  case  into  this  court  by  petition  in  error. 

It  appears  from  the  testimony  in  the  case  that  the 
plaintiff  claims  title  to  the  lands  in  controversy  as  the 
assignee  of  a  contract  for  the  purchase  thereof  frpm  the 
B.  &  M.  K.  R.  company.  It  also  appears  that  the  de- 
fendant claims  an  interest  in  the  lands  under  said  con- 
tract, and  that  he  has  exclusive  possession  of  the  prem- 
ises and  had  at  the  time  of  the  alleged  trespass.  The 
only  question  that  arises  in  the  case  is  the  right  of  the 
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plaintiff  to  bring  and  maintain  an  action  of  trespass, 
without  showing  an  actual  possession  in  himself  at  the 
time  the  alleged  trespass  was  committed. 

In  Bogga  v.  Thompson^  2  Ohio,  105,  the  court  held 
that  the  plaintiff  must  show  an  actual  possession  in 
himself  at  the  time  the  trespass  complained  of  was  com 
mitted.  In  Miller  v.  FuUan^  4  Ohio,  434,  it  was  held 
that  a  tenant  in  actual  possession  might  maintain  an 
action  for  a  wrong  done  by  a  stranger. 

In  Rowland  v.  Rowlandy  8  Ohio,  41,  the  court  say:  "  In 
order- to  maintain  an  action  of  trespass  qiuire  eloAiawm, 
fregUy  it  is  well  settled  that  the  plaintiff  must  be  in  the 
actual  or  constructive  possession  of  the  premises  upon 
which  the  trespass  is  committed  at  the  time  of  trespass." 

In  WiUan  v.  Chalfanty  15  Ohio,  248,  the  court  held 
that  the  plaintiff  must  have  a  right  of  possession  in 
order  to  maintain  the  action. 

It  is  not  necessary  that  the  party  in  possession  should 
actually  reside  on  the  land;  his  possession  may  be  ob- 
tained by  cultivation,  fencing  or  otherwise  improving 
the  same.  Where  land  is  unimproved  and  unoccupied 
the  person  holding  the  legal  title  is  deemed  to  be  in 
possession  thereof.  As  it  is  apparent  from  the  plead- 
ings and  proof  in  this  case  that  the  plaintiff  was  not  in 
the  actaal  possession  of  the  lands  in  controversy  at  the 
time  of  the  alleged  trespass,  he  cannot  maintain  the  ac- 
tion. 

The  judgment  of  the  district  court  is  therefore  af 
firmed. 

Judgment  affirmed. 
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6    386; 

9  ^j  William  Hurley,  plaintiff  in  bbbob,  y.  Benjamin 
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J?  386i 
.»  4071 


6  386 
58  497 
68  606 


1.  Mortgage :  At  common  law  the  legal  ownership  of  mortgaged 
real  estate  is  vested  in.  the  mortgagee.  In  equity,  however,  a 
mortgage  is  a  mere  securilT-  for  the  debt,  and  is  a  mere  chattel  in 
terest. 

2,  !  In  this  state,  a  mortgage  of  real  estate  is  a  mere  pledge, 
or  collateral  security,  creating  a  lien  upon  the  mortgaged  property, 
but  conveying  no  title  or  vesting  no  estate,  either  before  or  after 
condition  broken. 

8.    :    TRUST  DEED.    A  deed  of  trust  is  a  mortgage,  and  only 

differs  from  a  mortgage  with  a  power  of  sale,  in  its  being  ex- 
ecuted  to  a  third  person,  instead  of  a  creditor. 

i.    :  When  an  instrument  is  given  as  security  for  the  payment 

of  money,  or  the  performance  of  some  collateral  act,  it  is  a  mort- 
gage whatever  may  be  its  form. 

5.  ";  FOBECLOsuRB.  An  actlou  to  foreclose  a  mortgage  is 
a  proceeding  inr&m  so  far  as  it  is  sought  to  subject  the  mortgaged 
property  to  the  payment  of  the  mortgage  debt 

6.    :    STATUTE  OF  LIMITATIONS :    Where  the  debt  is  barred  by 

the  statute  of  limitations,  no  action  can  be  maintained  on  the 
mortgage. 

Erbob  from  the  district  coart  of  Bart  county.    The 
facts  appear  in  the  opinion. 

Monk  <6  Selleek  and  Ca/rriga/n,  <6  Oshornj  for  plain- 
tiff in  error. 

^^  The  authorities  are  uniform  that  a  deed  of  trust, 
such  as  those  of  which  we  have  been  treating,  places  the 
legal  title  in  the  trustee."  2  American  Law  Register/ 
765.  Anderifon  v.  Hollomany  1  Jones'  Law,  169.  Thom^ 
hill  V.  CHlmeTj  4  Smedes  &  Marshall,  153.  Sargent  v. 
Howe^  21  111.,  148.  Hdmnah  v.  Carrmgton^  18  Ark., 
86.  Oook  V.  Dillofiy  9  Iowa,  407.  Taylor  v.  Kmg^  6 
Munf.,  358.     Newman  v.  Jackson^  12  Wheat.,  570.  De- 
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vin  V.  Hendershottj  32  Iowa,  192.  This  diBtinction  be- 
tween mortgages  and  technical  deeds  of  trust,  it  will  be 
seen,  is  recognized  by  all  the  modern  decisions.  While, 
in  some  cases,  the  facts  do  not  require  the  distinction  to 
be  kept  in  view,  and  thej  are  treated  as  identical,  when- 
ever the  question  has  arisen  the  courts  have  held  that 
the  deed  of  trust  passes  the  legal  title  to  the  trustee. 
The  plaintiff  insists  that  the  deed  to  Test  created  one  of 
those  technical  and  continuing  trusts  which  are  not  at 
all  cognizable  at  law,  but  fall  within  the  exclusive  juris- 
diction of  courts  of  equity,  and  are  not  affected  by  the 
statute  of  limitations,  until  some  act  is  done  by  one  of 
the  parties  to  it  in  disaffirmance  of  the  trust.  It  could 
not  run  as  against  the  trustee  until  some  act  was  done 
by  the  trustor  hostile  to  his  title,  nor  in  favor  of  the 
trustee  as  against  the  cestui  que  trust  until  he  had  done 
so^ne  act  disclaiming  the  trust  and  asserting  a  claim  to 
the  property  in  his  own  right.  Oibbe  v,  Cvminghafn^  4 
Md.  Oh.,  384.    Hickers  Appeal^  24  Penn.  State,  482. 

Jeeee  T.  Davis  and  JoJm  D.  HowSy  for  defendants  in 
error. 

The  trust  deed  did  not  convey  the  legal  title  to  Test. 
If  the  operative  words  in  such  a  deed  are  compared  with 
those  in  a  mortgage  we  see  that  the  natural  force  of 
them  is  to  place  the  legal  title  in  the  trustee  or  mort- 
gagee, but  the  statutes  (General  Statutes,  881,  §  65;  ses- 
sion laws,  1855, 166,  §  30)  which  provide  that  the  mort- 
gagor retains  the  legal  title  and  right  of  possession, 
could  not  have  been  intended  to  cover  mortgagee  and 
not  deeds  of  trust  The  diligence  of  counsel  must  con- 
vince us  that  the  difference  between  a  mortgage  and  a 
deed  of  trust  is  haill  to  distinguish ;  we  cannot  conclude 
that  the  legislature  intended  the  word  ^^  mortgagor  "  to 
have  the  strict  and  narrow  meaning  contended  for.    It  is 


888      SUPREME  COURT  OF  NEBRASKA, 

Hurley  v.  Estes. 

the  Bnbstanoe  of  things  that  was  intended  to  be  provided 
for.  A  mortgage  is  a  pledge  of  lands  as  security;  a 
deed  of  trust,  like  the  one  in  question,  is  that  and  noth- 
ing more.  The  interest  created  is  in  the  nature  of  per- 
sonalty. ^^  The  statute  of  limitations  was  made  to  ap- 
ply to  the  substance  of  the  action,  not  the  mere  form." 
4  Neb.,  28.  The  intention  of  the  legislature  was  to 
make  the  statute  of  limitations,  applicable  to  mortgages, 
applicable  to  deeds  of  trust  of  this  sort.  Laws,  1855, 
166.  Laws,  1858,  111.  Laws  1861,  53,  §  6.  Revision 
of  1866,  395,  §§  10,  16.  Kyger  v.  Riley,  2  Neb.,  20. 
Welb  V.  HoseUon,  4  Neb.,  308,  and  citations.  Peters 
V.  IhmneUs,  6  Neb.,  460.  8  Ohio  State,  215.  This  be- 
ing then  a  mortgage  not  conveying  the  legal  title  (4 
Neb.,  318)  it  was  barred  at  the  end  of  the  time  when  a 
suit  on  the  note  would  have  been  barred. 

Maxwell,  J. 

On  the  twenty-third  day  of  August,  1858,  Benjamin 
Estes  executed  and  delivered  to  the  plaintiff  his  promis- 
sory note  for  the  sum  of  $280.00,  due  in  one  year  from 
that  date,  and  to  draw  interest  at  the  rate  of  live  per 
cent  per  month  from  maturity.  To  secure  the  payment 
of  said  note,  the  defendant,  Estes,  executed  and  delivered 
to  James  D.  Test  a  trust  deed  of  the  south-west  quarter 
of  the  north-east  quarter,  and  the  south-east  quarter  of 
the  north-west  quarter,  and  the  north-west  quarter  of 
the  south-east  quarter  of  section  one  in  township  twenty 
north,  of  range  eleven  east  of  the  sixth  principal  meri- 
dian. Said  deed  had  a  condition  therein  written,  pro- 
viding ^^  that  if  the  said  Benjamin  Estes  should  pay  to 
the  plaintiff  the  amount  of  said  note,  interest  and  costs, 
the  said  deed  of  trust  given  to  said  James  D.  Test  should 
be  void."  Default  was  made  in  the  payment  of  the  prin- 
cipal and  interest  of  said  note,  and  on  the  nineteenth 
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day  of  October,  1872,  the  plaintiff  filed  his  petition  in 
the  district  court  of  Burt  county,  to  foreclose  said  deed 
of  trust,  and  set  forth  in  his  petition  the  facts  above 
stated,  and  also  that  James  D.  Test  had  departed  this 
life  without  executing  the  trust  in  favor  of  plaintiff,  and 
praying  for  the  appointment  of  a  trustee  to  execute  the 
trust,  and  that  an  account  may  be  taken  of  the  amount 
due  on  the  note  and  trust  deed,  and  that  the  land  may 
be  sold  to  satisfy  the  same.  The  defendants  demurred 
to  the  petition  of  the  plaintiff  on  the  ground  that  the 
facts  stated  therein  were  not  sufficient  to  constitute  a 
cause  of  action.  The  demurrer  was  sustained  by  the 
court,  and  the  cause  dismissed.  To  reverse  this  judg- 
ment the  plaintiff  brings  the  cause  into  this  court  by 
petition  in* error. 

A  mortgage  at  common  law  is  defined  to  be  a  convey- 
ance of  an  estate,  by  way  of  pledge  for  the  security  of  a 
debt,  and  to  become  void  on  payment  of  it.  The  legal 
ownership  is  vested  in  the  creditor;  but  in  equity,  the 
mortgagor  remains  the  actual  owner  until  he  is  debarred 
by  his  own  default,  or  by  judicial  decree.  4  Kent's 
Oom.,  136.  This  author  also  refers  to  instruments  con- 
taining a  power  of  sale  as  mortgages.     Id.,   146. 

In  equity,  a  mortgage  is  a  mere  security  for  the 
debt,  and  is  only  a  chattel  interest,  and  until  a  decree 
of  foreclosure,  the  mortgagor  continues  the  real  owner 
of  the  fee.  The  equity  of  redemption  is  considered  to 
be  the  real  and  beneficial  estate,  tantamount  to  the  fee 
at  law;  and  it  is  accordingly  held  to  be  descendible  by 
inheritance,  devisable  by  will,  and  alienable  by  deed 
precisely  as  if  it  were  an  absolute  estate  of  inheritance 
at  law.    4  Kent's  Com.,  160. 

It  is  urged  with  much  earnestness  that  the  deed  of 
trust  conveyed  the  entire  legal  title  of  the  lands  in  con* 
troversy  to  Test,  and  therefore  a  trust  deed  like  the  one 
at  bar,  although  resembling  a  mortgage,  is  not  in  fact  a 
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mortgage,  bat  an  instrament  conveying  the  entire  legal 
estate  to  the  trustee,  and  not  a  mere  mortgage  lien. 

At  common  law,  such  an  instrament  would  convey  the 
entire  legal  title  to  the  trustee,  subject  to  the  right  of 
the  debtor  to  defeat  the  estate  upon  performance  of  the 
condition.     It  is,  however,  merely  a  mortgage. 

In  Flagg  v.  Foster^  2  Sumner,  533,  Judge  Story  says: 
^'  If  a  transaction  resolve  itself  into  a  security,  whatever 
mmi  he  He  form,  and  whatever  name  the  parties  may 
choose  to  give  it,  it  is  in  equity  a  mortgage."  In  Pdffe  v. 
Foeter,  7  N.  H.,  894,  the  court  say:  "  If  it  was  intended  as 
a  security,  it  is  a  mortgage."  In  Dougherty  v.  MoOolgan, 
6  Gill.  &  Johns.,  281,  the  court  say:  ^^  Whenever  the  in- 
tention is  to  take  security  for  a  subsisting  debt,  or  for 
money  lent,  and  to  avoid  or  restrict  the  equity  of  re- 
demption, chancery,  seeking  to  protect  the  debtor  against 
the  rapacity  of  the  creditor,  and  to  do  full  and  exact 
justice  between  the  parties,  will  defeat  such  intention 
by  treating  the  transaction  as  a  mortgage."  And  in  OoU- 
erell  v.  Long^  20  Ohio,  464,  it  was  held  that,  if  a  oon- 
tract  for  the  oorweycmoe  of  Icmd  be  intended  as  security 
for  a  debt,  it  is  a  mortgage  whatever  may  be  its  form  or 
the  name  given  to  it  by  the  parties.  Stovy  says:  "  The 
particular  form  or  words  of  the  conveyance  are  unim- 
portant; and  it  maybe  laid  down  as  a  general  rule,  sub- 
ject to  few  exceptions,  that  whenever  a  conveyance,  as- 
signment, or  other  instrument,  transferring  an  estate,  is 
originally  intended  between  the  parties  as  a  security  for 
money,  or  for  any  other  incumbrance,  whether  this  inten- 
tion appear  from  the  same  instrument  or  any  other,  it  is 
always  considered  in  equity  as  a  mortgage."  Story's 
Eq.,  section  1018. 

In  Eaton  v.  Whiting^  8  Pick.,  484,  the  court  held  that 
a  power  to  sell,  superadded  to  an  instrument  intended 
as  a  security,  did  not  deprive  it  of  the  attributes  of  a 
mortgage. 
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In  Woodruff  v.  Robb,  19  Ohio,  212,  where  Robb, 
being  indebted  to  Woodruff  in  the  sum  of  $1,017,  and 
to  Birdseye  in  the  Bum  of  |1,275,  conveyed  a  tract 
of  land  to  one  Henry  Starr  to  secure  the  payment  of 
such  indebtedness,  the  court  held:  ^^The  deed  in  ques- 
tion contained  all  the  substantial  qualities  of  a  mortgage, 
and,  nothing  more."     It  was  a  mere  security  for  a  debt 

In  8a/rgent  v.  Howe^  21  111.,  149,  Walker,  J.,  says: 
^'  This  deed  of  trust  was  given  to  secure  these  notes,  and 
in  that  resect  it  is  the  same  as  a  mortgage,  and  it  only 
differs  from  a  mortgage  with  a  power  of  sale  in  itis  being 
executed  to  a  third  person  instead  of  the  creditor." 

In  Webh  V.  HoaeUony  4  Neb.,  818,  this  court  say: 
*^The  fact  that  the  mortgage  in  this  instance  is  in  the 
form  of  a  deed  of  trust  does  not  change  its  character 
from  a  mere  security  for  the  payment  of  money,  nor 
does  it  convey  the  legal  title." 

In  Kyger  v.  Hi/let/,  2  Neb.,  28,  this  court,  in  constru- 
ing .the  statutes  of  this  state  relating  to  mortgages,  say: 
^'  The  mortgage  is  a  mere  pledge,  or  collateral  security, 
creating  a  lien  upon  the  mortgaged  property,  iiit  con- 
veymg  no  tUU^  or  vesting  no  estate,  either  before  or 
after  condition  broken." 

Where  an  instrument  is  given  as  security  for  the 
payment  of  money,  or  the  performance  of  some  col- 
lateral act,  it  is  a  mortgage  whatever  may  be  its 
form,  and  as^such  it  comes  within  the  rule  laid  down 
in  Kyger  v.  Ryley^  ev^a,  that  when  the  debt  is 
barred  by  the  statute  of  limitations,  no  recovery  can  be 
had  upon  the  mortgage.    We  adhere  to  that  decision. 

In  Peters  v.  Dunnels^  6  Keb.,  465,  it  was  held,  that  a 
proceeding  to  foreclose  a  mortgage,  so  far  as  it  sought  to 
subject  the  mortgaged  property  to  the  payment  of  the 
mortgage  debt,  was  a  proceeding  in  rem^  and  that 
under  the  provisions  of  section  seventeen  of  the  code  of 
civil  procedure,  which  took  effect  September  1, 1866, 
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abeence  from  the  state,  death,  or  other  disability  of  a 
noD-reeident,  save  the  cases  mentioned  in  the  Beetion, 
ahonld  not  operate  to  extend  the  time  within  which  ac- 
tions in  rem  shoald  be  commenced  by  or  against  soch 
non-resident  or  bis -representatives. 

As  the  statute  of  limitations  has  run  against  the 
claim,  and  that  fact  appears  upon  the  face  of  the  peti- 
tion, the  judgmentof  the  district  ooart  mnst  be  affirmed. 

JUDOMBHT  APFIBHED. 


6   Wi 


JOMAB  HeDHIH,  FLAimTFr  DT   EBBOB,  V.    La.7ATBTTE 

Ahdebsoit,  dbkbndant  in  bbbob. 

1.  Obattel  Mortgage.  A  mortgage  of  goods  and  chattels  with 
posfiesgiOD  and  potatr  of  lata  m  tht  mortgagor,  i«  void  as  agonal 
hU  creditors. 

3.    .    In  snch  caae,  the  Illegality  of  the  tranaactlou  appears  on 

the  face  of  the  InBtniment,  and  It  1b  the  duty  of  the  court  to  pro- 
□ounce  it  fMndulent  bb  to  creditors,  it  being  preaamed  that  the 
traDBactlon  was  not  entered  Into  in  good  faith  as  ttearity  for  the 
pHyment  of  a  debt,  but  as  a  mode  of  corering  up  property.  In  w 
der  to  hinder,  delay,  or  detVaad  creditors. 
8.  :  iTRAirD.    To  render  a  conveyaDce  which  is  not  (Hndalent 

on  its  fece,  void  as  to  creditors,  the  frauduleat  purpose  must  be 
'  shared  by  both  the  grantor  and  grantee-  If  the  mortgagee  tuts 
no  notice  of  the  tVaudulent  intent  of  the  mortgagor,  and  the  in- 
strument was  made  to  secure  a  bona  Jtds  debt,  the  mortgage  will 
be  valid. 

— :  rBAtmoLBNTiHTENT.  The  questlou  of  fhtuduleut  Intent, 

generally  determined  from  the  eiiaLence  of  other  facts  which 

d  to  establish  it.    The  questions  as  to  the  existence  of  facts 

iwing  a  ttaudulent  inteot  are  alone  for  the  Jury  to  determine, 

1  not  for  the  court. 

itneases.    The  question  of  the  credibili^  of 

irely  witb  the  Jury. 
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6.  Fraud.  If  certain  facts  tending  to  eatablish  fraud  wrt  oorie&dsd 
to  exiitt  the  question  of  their  sufficiency  to  establish  a  fraudulent 
intent  is  a  question  of  law,  to  be  decided  by  the  court 

7.    :  OHATTSL  MOBTQAQB.    The  wordfl:  "It  shall  and  may  be 

lawAil  for  him  (the  mortgagor)  to  retain  the  possession  of  the 
said  goods  and  chattels,  and  to  use  and  ei^oy  the  same  **  until  de- 
fault, do  not  render  the  instrument  Toid  on  its  face. 

8.    :  .    When  a  mortgage  is  not  void  upon  its  face,  the 

question  of  fraudulent  intent  must  be  submitted  to  the  jury. 


:  SBTTiNO  ASiDB  YBRDiGT.  The  Ycrdict  of  a  Jury  will 
not  be  set  aside  unless  it  is  clearly  against  the  weight  of  evidence. 
A  mere  difference  of  opinion  between  the  court  and  Jury  will  not 
authori2e  the  court  to  set  aside  a  verdict  Seymour  «.  StrMt^  5 
Neb.,  89.    BlaMwm  «.  Ottrtmd&Ty  6  Neb.,  219,  adhered  to. 

Ebbob  from  the  district  court  of  Platte  county.  Tried 
below  before  Post,  J.  A  statement  of  the  case  appears 
in  the  opinion. 

Millet  <6  San  (with  whom  was  J.  M.  WoolwoHh) 
for  plaintiff  in  error. 

This  mortgage  had  the  marks  of  fraud  because  it  was 
general,  without  exception  of  his  apparel  or  anything  of 
neoessil^i  and  the  mortgagor  was' to  continue  in  posses- 
sion and  use  such  articles  as  his  own,  and  the  transaction 
was  inconsistent  with  the  conveyance.  1  Smith's  Lead- 
ing Oases,  2d  Ed.,  pages  34,  and  from  40  to  61  inclusive. 

A  sale  of  chattels,  absolute  or  contingent,  with  an 
agreement  in  or  out  of  the  deed  that  the  vendor  may 
keep  possession,  or,  if  the  vendor  keep  possession  with- 
out any  agreement,  except  in  apeeial  cases,  and  tor  special 
reasons  to  be  shown  and  approved  by  the  court,  is  fraud- 
ulent and  void  as  against  creditors.  Jenmngs  v.  Carter 
and  WUooXy  2  Wend.,  446.  Divv&r  v.  McLaughVm^ 
Id.,  596.  Shtrtevant  v.  Ballard^  9  Johns.,  348.  1  Esp., 
805.     1  Oampb.,  832. 
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The  mortgage,  by  its  very  terms,  contemplates  the  sale 
of  the  property  by  the  mortgagor;  the  stipulation  that 
an  til  default  be  made  by  the  mortgagor  that  he  is  to  re- 
tain the  possession  of  the  goods  and  chattels  named  in 
said  mortgage  and  to  use  and  enjoy  the  same  is  equivalent 
to  the  power  of  disposition  of  them ;  and  if  there  is  any 
doubt  in  thus  construing  it,  the  parties  themselves,  by 
their  acts,  put  that  construction  upon  it.  Piatt  sold  the 
property  mortgaged.  Anderson  saw  the  sales  being 
made,  and  made  no  objections.  Piatt  could  have  sold 
all  of  the  property  contained  in  the  mortgage  and  have 
conveyed  a  good  title  thereto,  and  thus  revoke  the 
mortgage. 

All  the  cases  concur  in  the  position,  that  if  the  power 
of  disposition  appear  upon  the  face  of  the  mortgage,  or 
is  fairly  inferred  from  its  provisions,  it  ^s  the  duty  of  the 
court  to  so  declare  it  without  submitting  the  matter  to 
the  jury  as  a  question  of  fact,  and  such  understanding 
may  be  shown  by  parol  evidence  or  by  the  conduct  of  the 
parties  in  relation  to  the  subject  matter  of  the  mortgage 
and  other  circumstances  as  in  other  cases,  and  that  in 
either  case,  where  the  fact  is  made  to  appear,  the  mort- 
gage is  fraudulent  in  law,  irrespective  of  the  intention 
of  the  parties.  Fre&mofv  v.  Bawsonj  6  Ohio  State,  12. 
Oollms  V,  MyerSy  16  Ohio,  647.  Stei/na/rt  v.  D&ustefr^  23 
Wis.,  136.  Cobum  v.  Pickering^  3  New  Hamp.,  416. 
17  Id.,  298.  42  Id.,  610.  Clm  v.  Woods,  6  Sergt.  &. 
Rawle,  276.  McKihhin  v.  Mwrtva,  64  Penn.  State,  362. 
Hanrmon  v.  Abbey,  7  Ohio  State,  218.  Chophard  v. 
Bayard,  4  Minn.,  638.  Horton  v,  WHUame,  21  Minn., 
187.  Bishop  V.  Wa/mer,  19  Oonn.,  460.  Lodge  v. 
Sarrmds,  60  Mo.,  204.  Bobimon  v.  Elliot^  22  Wall.. 
513. 

E.  Wakeley  and  Qerra/rd  and  WhUmoyer  for  de- 
fendant in  error. 
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The  cases  cited  to  show  that  possession  is  indispen- 
sable were  nearly  all  decided  under  the  common  law,  or  in 
statea  where  registration  was  not  provided  for.  One  or 
two  in  New  York  decided  under  a  statute  similar  to 
ours,  and,  seeming  to  hold  that  recording  did  not  do 
away  with  the  necessity  of  possession,  have  been  over- 
ruled; and  it  is  now  the  settled  doctrine  that  continued 
possession  by  the  mortgagor  is  only  prima  fade  evi- 
dence of  fraud.  To  hold  that  there  must  be  both  change 
of  possession  and  recording  would  make  our  statute 
utterly  absurd.  It  would  make  it  say  substantially 
that  a  mortgage  not  followed  by  change  of  possession 
shall  be  absolutely  void  vnless  recorded,  and  be  abso- 
lutely void  ^  recorded.  If  it  means  that,  why  did  it 
not  say  that  the  mortgage  shall  be  void  unless  followed 
by  change  of  possession  and  recorded)  This  considera- 
tion disposes  of  very  many  cases  on  our  opponent's 
.  brief  Pyle  v.  WarreHy  2  Neb.,  241.  Smith  v.  Acker ^ 
28  Wend.,  658.  BvtUr  t>.  Ywn,  Wyck,  1  Hill,  428. 
Collins  V.  MyerSj  17  Ohio,  647.  JP'ord  v.  Williams^  24 
N.  Y.,  359.  Mill&r  v.  LoeJcwood,  82  N.  Y.,  293. 
Hughee  v.  Gory^  20  Iowa,  899.  Fewrt  v.  Bowelly  62 
Mo.,  524. 

The  authorities  are  in  conflict  as  to  whether  an  agree- 
ment in  the  mortgage,  or  outside  of  it,  permitting  the 
mortgagor  to  sell  and  dispose  of  the  mortgaged  property, 
renders  it  necessarily  void  as  to  creditors.  Opposed  to 
it  are  many  cases  in  courts  of  the  highest  authority. 
Among  them  are:  Jones  v.  HuggeforA^  8  Met,  515. 
Codman  v.  Freema/n,^  8  Oush.,  806.  Chxy  v.  Bidwellj 
1  Mich.,  519.  Hughes  v.  Cory^  20  Iowa,  399.  Bamett 
V,  Timberlake^  57  Mo.,  499.  Kleins  v.  Katzenkerger^ 
20  Ohio  St.,  110. 

The  substance  of  the  alleged  error  in  the  rulings  of 
the  district  court  is  this:  That  the  mere  fact  that  the 
mortgagor  disposed  of  some  part  of  the  property  for  his 
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own  use,  with  the  knowledge  and  without  the  dissent  of 
the  mortgagor,  did  not  of  itself  render  the  mortgage 
void  as  to  the  plaintiff,  provided  there  was  no  agreement 
in  or  out  of  the  mortgage  that  the  property  might  be 
so  disposed  of.  This  was  not  error.  The  cases  do  not  say 
so;  and  the  proposition  that  such  an  acquiescence  by 
the  mortgagor  necessarily  renders  his  mortgage  void, 
that  it  nullifies  and  makes  worthless  a  security  valid  and 
unassailable  down  to  the  moment  of  such  periQission,  is 
untenable  upon  grounds  of  reason.  To  what  results 
would  that  doctrine  leadt  A  mortgage  is  given  for 
money  loaned.  There  is  no  intent  to  defraud.  It  con- 
tains no  power  of  sale  or  disposition  by  the  mortgagor. 
It  even  says  in  terms  that  he  shall  not  sell,  or  dispose  of, 
or  remove  it,  and  if  he  does  so,  or  attempts  to  do  so,  the 
mortgagee  may  take  possession  and  foreclose.  It  covers 
one  thousand  barrels  of  flour;  but  the  mortgagor  takes 
one,  or  ten,  and  uses  them  in  his  family,  with  the  acqui- 
escence or  affirmative  permission  of  the  mortgagee.  It 
covers  a  stock  of  goods.  But  the  mortgagee  sees  the 
mortgagor  sell  a  few  articles  to  customers,  or  take  a 
pound  of  tea  for  his  own  use,  or  cut  off  a  shroud  to  bury 
his  child  in,  and  makes  no  objection.  Down  to  this 
time  his  mortgage  has  been  honest  and  valid,  and  un- 
impeachable by  creditors  or  others;  but  by  this  act  of 
silent  acquiescence,  or  positive  consent,  he  forfeits  all 
rights  under  it.  His  security  is  blown  away  with  the 
suddenness  and  effectiveness  of  a  dynamite  explosion. 
Yet  the  position  of  plaintiff  in  error  leads  exactly  to 
that  conclusion.  It  rejects  every  test  of  an  intent  to 
defraud;  all  inquiry  as  to  an  agreement  for  a  power  of 
disposal ;  all  investigation  as  to  whether  any  wrong  is 
being  done  to  creditors,  and  makes  the  fact  of  any  sale, 
any  disposal,  any  use  of  the  mortgaged  property  by  the 
mortgagor,  operate  per  se  to  nullify  and  invalidate  a 
security  not  either  void,  or  voidable,  at  its  inception. 
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Freemcm  v.  Rmoson^  6  Ohio  St.,  1.  Collins  v.  Myers^ 
16  Ohio,  647.  Chrdner  v.  McEwm,  19  N.  Y.,  123. 
Ford  V.  WUUamSj  18  N.  T.,  577.  Bus^dl  v.  Win/ne, 
37  N.  T.,  691.  fforton  v.  WUliama,  21  Minn.,  187. 
Herman  on  Chattel  Mortgages,  241. 

Ma2wbll,  J. 

On  the  eighteenth  day  of  September,  1876,  Iiester  W. 
Flatt  executed  and  delivered  to  the  defendant  in  error  a 
chattel  mortgage  on  all  his  personal  property  to  secure 
the  payment  on  demand  of  the  sum  of  $2,203.00.  The 
mortgage  was  filed  for  record  on  the  day  of  its  execu- 
tion. Piatt  died  in  a  few  days  after  the  execution  of  the 
mortgage  in  question,  leaving  a  will  wherein  Elvira  G. 
Piatt  and  the  defendant  in  error  were  named  as  execu- 
tors. On  or  about  the  fourth  day  of  January,  1876,  the 
defendant  in  error  took  possession  of  the  property  de- 
scribed in  the  mortgage  and  advertised  the  same  for  sale 
as  required  by  the  statute.  On  or  about  the  nineteenth 
day  of  January,  1876,  the  treasurer  of  Piatt  county  by 
his  deputy  levied  upon  certain  mules  and  horses  convey- 
ed to  defendant  in  said  mortgage  to  satisfy  taxes  due  and 
delinquent  from  Piatt  for  the  years  1873,  1874  and  1875. 
The  property  so  seized  was  placed  in  the  custody  of  the 
plaintiff  in  error,  as  bailee.  The  defendant  in  error, 
Anderson,  brought  an  action  of  replevin,  and  on  the  trial 
of  the  cause  in  the  court  below  recovered  a  judgment  for 
the  possession  of  the  property,  to  reverse  which  Hed- 
man brings  the  cause  into  this  court  by  a  petition  in 
error. 

The  mortgage  contained  the  following  provision: 
'<  That  until  default  be  made  by  the  said  mortgagor  in  the 
performance  of  the  condition  aforesaid  it  shall  and  may  be 
lawful  for  him  to  retain  possession  of  the  said  goods  and 
chattels  and  to  use  and  enjoy  the  same.''    The  property 
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mortgaged  consisted  of  mules,  horses,  oolts,  ponies,  oxen, 
cows,  young  cattle,  sheep,  swine,  farming  utensils,'  the 
crops  on  the  farm,  an  undivided  half  of  certain  bu&lo 
robes,  household  goods,  and  the  stock  of  goods  in  the 
store.  The  stock  of  goods  was  worth  from  $300  to  $500, 
a  portion  of  which  was  Indian  goods.  One  Keller  was 
the  clerk  of  the  mortgagor  at  the  time  of  the  execution 
of  the  mortgage,  and  remained  in  the  store  and  continu- 
ed to  sell  goods  as  before  the  execution  of  the  mortgage, 
until  the  defendant  in  error  took  possession  of  the  same. 
There  is  no  testimony  showing  the  amount  of  sales,  but 
no  part  of  the  proceeds  were  applied  on  the  mortgage 
debt.  The  Indian  goods  were  in  the  meantime  exchang- 
ed for  other  goods  which  were  more  salable  and  which 
are  still  undisposed  of.  During  the  time  mentioned, 
the  defendant  in  error  resided  at  Piatt's  late  residence, 
and  was  occasionally  in  the  store,  and  knew  of  the  sales 
aforesaid,  and  made  no  objection.  Other  property  in- 
cluded in  the  mortgage  was  used  in  Piatt's  family  or 
sold  to  pay  debts  against  the  estate;  but  it  appears  that 
sufficient  property  remained  at  the  time  the  defendant  in 
error  took  possession  to  satisfy  the  mortgage.  It  also 
appears  from  the  evidence  that  the  defendant  in  error 
had  loaned  Piatt  about  $2,000  in  money  on  or  about  the 
first  day  of  October,  1874,  and  that  the  mortgage  in  ques- 
tion was  given  to  secure  the  payment  of  the  same. 

On  the  trial  of  the  case  the  court  instructed  the  j  ury 
that:  ^'  If  from  all  the  evidence  you  find  that  a  contract 
was  entered  into  by  and  between  the  said  Lester  W. 
Piatt  and  Anderson,  by  which  the  said  Piatt  was  to,  and 
did,  reserve  to  himself  the  right  to  sell  and  dispose  of 
the  property  included  in  such  mortgage^  such  contract 
would  render  the  mortgage  inoperative  and  void  as  to 
creditors.  It  is  not  necessary  that  such  contract  be  in- 
cluded in  the  mortgage  or  even  in  writing;  proof  that 
such  contract  was  made  in  parol  is  sufficient.*' 
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''  Id  considering  the  question  of  fraud  you  may  take 
into  consideration  the  fact  that  after  the  execution  of  the 
mortgage,  the  mbrgagor  Piatt  by  his  agent  continued  to 
keep  possession  of  the  stock  of  goods  in  such  mortgage 
mentioned,  and  continued  to  sell  and  dispose  of  the  same 
with  the  knowledge  and  without  objections  on  the  part 
of  said  Anderson,  not  that  such  sale  would  of  itself  raise 
a  conclusive  presumption  of  fraud,  but  it  is  a  circum- 
stance for  you  to  consider  in  determining  the  question 
of  a  prior  contemporary  agreement  for  the  sale  of  such 
goods  by  the  mortgagor  Piatt." 

^^  The  fact  that  the  plaintiff  being  the  mortgagee  stood 
by  and  allowed  the  mortgagor  to  sell  a  part  of  the  pro- 
perty mentioned  in  the  mortgage  would  not  of  itself^ 
unaccompanied  by  other  facts,  make  the  mortgage  void* 
It  would  do  no  more  than  discharge  the  lien  which  he 
holds  on  the  goods,  which  he  allowed  to  be  sold,  but  if  you 
find  from  the  evidence  that  it  was  the  agreement  and  in-, 
tention  of  the  parties  that  Piatt  should  sell  the  goods  in 
the  store  and  appropriate  the  proceeds  to  his  own  use 
then  you  should  find  for  the  defendant "  (plaintiff  in 
error). 

The  last  instruction  and  that  preceding  it  were  ex- 
cepted to  by  the  plaintiff  in  error,  who  requested  a  num- 
ber of  instructions  to  the  effect  that  the  mortgage  was 
fraudulent  and  void  as  to  creditors,  which  were  refused 
by  the  court,  to  which  the  plaintiff  excepted* 

In  Tallon,  v.  EUiaon  wad  SonSy  3  Neb.,  75,  this  court 
held  that  a  mortgage  of  goods  and  chattels,  with 
possession  and  power  of  sals  m  the  moHgagoTy  was 
void  as  against  the  creditor  of  the  mortgagor.  In 
such  a  case  the  illegality  of  the  transaction  ap- 
pears on  the  face  of  the  instrument^  and  it  is  the 
duty  of  the  court  to  pronounce  it  fraudulent  as  to 
creditors,  MorUeith  v.  BaXj  4  Neb.,  171;  it  being 
presumed,  where  the  mortgagor  is  permitted  by  the 
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terms  of  the  instrument  to  dispose  of  the  property  in 
all  respects  as  his  own,  that  the  transaction  was  not 
entered  into  in  good  faith  as  security  for  the  payment 
of  a  debt,  but  as  a  mode  of  covering  up  property  in  order 
to  hinder,  delay,  or  defraud  creditors.  But  to  render  a 
conveyance  of  property,  not  fraudulent  on  its  face,  void 
as  to  creditors,  the  fraudulent  purpose  must  be  shared 
by  both  the  grantor  and  grantee.  If  a  mortgage  is 
made  to  secure  a  hona  fide  debt,  and  the  mortgagee 
has  no  notice  of  a  fraudulent  intent  on  the  part  of  the 
mortgagor,  such  mortgage  will  be  held  to  be  valid.  And 
when  a  mortgage  contains  no  unlawful  provisions,  it  can 
only  be  declared  void  by  proof  of  fraud  in  fact,  which 
under  our  statutes  is  a  question  for  a  jury  to  find. 

The  question  of  fraudulent  intent  is  generally  de- 
termined from  the  existence  of  other  facts  which  tend 
to  show  it.  In  but  few  instances  can  it  be  shown  by  di- 
rect testimony,  and  must  therefore  be  established  by  cir. 
cumstantial  evidence;  but  the  questions  as  to  the  exist- 
ence of  facts  showing  a  fraudulent  intent  are  alone  for 
the  jury  to  determine,  and  not  for  the  court.  If,  how- 
ever, certain  facts  are  conceded  to  exist,  the  question  of 
their  sufficiency  to  indicate  a  fraudulent  intent  becomes 
a  question  of  law,  which  the  court  must  determine.  But 
the  question  of  the  credibility  of  witnesses  rests  entirely 
with  the  jury.  In  the  case  at  bar,  the  testimony  of  the 
witnesses  is  not  embodied  in  the  record.  We  are  merely 
told  what  the  parties  proved. 

The  so-called  proof  is  very  Vague  and  indefinite. 
We  are  told  that  the  store  was  kept  open  ^^  until  about 
forty  days  after  Piatt's  death.  The  amount  of  sales  does 
not  appear,  but  no  part  of  the  proceeds  of  said  sales 
was  applied  to  the  satisfaction  of  said  mortgage."  As  to 
the  groceries,  we  are  told  that  a  part  were  sold,  a  part 
were  used  in  Piatt's  family,  and  the  rest  remained  un- 
disposed of.     When  we  remember  that  it  is  shown  that 
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the  entire  stock  was  only  of  the  value  of  from  $300  to 
$500,  it  is  apparent  that  the  sales  were  inconsiderable, 
and  they  may  have  been  of  the  most  trifling  character 
and  be  consistent  with  the  so-called  proof  in  the  record. 
.  The  mortgage  not  being  fraudulent  on  its  face,  the  ques- 
tion of  fraudulent  intent  was  properly  submitted  to  the 
jury,  who  found  in  favor  of  the  defendant  in  erf^or.  It  is 
well  settled  in  this  court,  that  the  verdict  of  a  jury  will  not 
be  set  aside  unless  clearly  against  the  weight  of  evi- 
dence; but  a  mere  difference  of  opinion  between  the 
court  and  jury  will  not  authorize  the  court  to  set  aside 
a  verdict.  Seymour  v.  Street^  5  Neb.,  79.  Blackbvm 
V.  Ostrander^  5  Neb.,  219. 

As  it  does  not  affirmatively  appear  that  the  verdict  is 
erroneous  the  judgment  must  be  affirmed. 


Judgment  affibmbd. 


Thoicas  N.  Johnson,  appellant,  v.  Geobgb  Phifeb  and 

Elizabeth  Phifeb,  appellees. 

■ 

1.  Deeds:  ezboutioh.  Mere  imbecility  or  weakness  of  mind 
will  not  avoid  a  contract  or  deed.  There  most  be  a  total  want  of 
reason  or  understanding. 

t.  Persons  Non  Compos  Mentis.  There  are  four  differept  clas- 
ses of  persons  who  are  deemed  in  law  non  eompoie$  mentis.  Firti. 
An  idiot  or  fool  natural.  Second.  He  who  was  of  a  good  sound 
memory  but  by  the  act  of  Qod  has  lost  it.  Third.  A  lunatic 
who  is  sometimes  of  a  good  sound  mind  and  memory  and  some- 
times non  compos  mentis.  Fourth.  One  who  is  non  compos 
mentis  by  his  own  act,  as  a  drunkard. 

8.    Jurisdiction  of  Gonrt  of  Eqtiity.     A  court  of  equity  will 

relieve  a  party  against  contracts  made  by  him  while  temporarily 

insane  from  the  use  of  intoxicating  liquor,  where  such  contracts 

have  been  procured  by  the  fraud  or  imposition  of  the  other  party. 
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i.  ' :     SBTTma  ASIDB  COBTRACTS  ON  OROimD  OF  DBUmCBmiBSS. 

In  order  to  set  aside  a  contract  on  the  ground  of  drunkenness  it 
is  not  sufficient  that  the  party  was  under  undue  excitement  from 
liquor.  It  must  rise  to  that  degree  which  may  be  called  ex- 
cessive drunkenness,  yhere  a  party  is  utterly  depriyed  of  his 
reason  and  understanding. 

Appeal  from  the  district  court  of  Jefferson  county. 
Tried  below  before  Wbayeb,  J.  The  case  is  stated  in 
the  opinion. 

John  Saxon^  for  appellant. 

Plaintiff  claims  that  the  proofs  show  that  he  was  in- 
toxicated and  drunken  when  the  deed  in  question  was 
executed.  That  he  was  still  more  so  when  the  defendant, 
George  Phifer,  obtained  possession  of  the  paper.  That 
there  was  no  delivery  of  the  deed  to  defendants,  and 
that  defendants  fraudulently  gained  possession  of  the 
same  and  placed  it  on  record.  We  think  equity  will  re 
lieve  against  the  acts  of  a  party  (less  than  crime)  or  con 
tracts  entered  into  by  him  while  intoxicated.  Fonblan 
qne's  Equity,  chapter  2,  section  3.  Adam's  Equity,  sec 
tion  410  and  notes.  Story's  Equity  Juris.,  section  230 
231,  232,  and  233.  2  Kent's  Com.,  page  461  and  notes 
A  comparison  of  these  authorities  with  the  latest  rul 
ings  of  the  courts  will  show  a  modification  of  the  rule 
which  was  that ''  the  party  seeking  relief  must  be  shown 
to  have  been  not  only  intoxicated,  but  thoroughly  and 
completely  so."  The  rule  as  it  now  obtains  is  essentally 
different  in  our  courts  of  equity.  Our  courts — the  courts 
of  our  time — do  not  stop  to  weigh  or  measure  the  degree 
of  intoxication,  but  simply  i^gard  Hn^fact^  and  when  it 
is  shown  to  have  existed  they  do  not  hesitate  to  relieve. 
FreffUih  V.  French^  8  Ohio,  214.  2  Kent's  Com.,  page 
461.  Through  all  the  authorities  upon  this  question, 
both  early  and  late,  runs  this  line  of  distinction. 
The  degree  of  intoxication  is  nefver  regarded  when  it  is 
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shown  that  the  other  party  has  led  the  complainant 
into  drink,  or  in  any  maivner  oofUrived  or  contributed 
to  bring  about  such  condition.  It  is  in  itself  fraud  to 
deal  with  one  who  is  intoxicated,  if  known.  Fonblan- 
qu^'s  Equity,  Sec.  3.  Adam's  Equity,  Sec.  410.  1  Story's 
Equity,  280.  2  Kent's  Com.,  481.  Chitty  on  Contracts, 
181.  Parsons  on  Contracts,  384,  885,  and  notes.  Jonee 
V.  Perki/nSj  6  B.  Mon.,  225. 

We  believe  no  case  can  be  found  where  a  court  has 
refused  relief  in  such  a  case,  let  the  degree,  of  intoxica- 
tion be  what  it  may,  if  the  other  party  has  contributed 
to  bring  it  about,  and  has  taken  advantage  of  it  to  gain 
some  profit.  And  we  believe  that  no  court  has  ever  re- 
fused relief  where  one,  even  innocent  of  the  cause,  has 
yet  taken  an  unfair  advantage  of  the  condition/knowing 
it  to  exist. 

Brovmj  Engkmd  <&  Brovmj  for  appellees,  contended 
that  the  evidence  showed  conclusively  that  the  case  did 
not  come  within  the  well-established  rules  of  law  which 
the  plaintifiis  counsel  cited.  Wood  v,  Pmdallj  Wright, 
609.    Davis  v.  Cuher^  18  How.,  Pr.,  62. 

Maxwell,  J. 

On  the  sixteenth  day  of  June,  1878,  the  plaintiff  made 
final  proof  of  settlement,  and  entered  as  a  homestead, 
under  the  United  States  homestead  law,  the  north-east 
quarter  of  section  twenty-two  in  town  three  north,  of 
range  two  east  of  the  sixth  principal  meridian;  and  on 
the  same  day  conveyed  the  same  by  deed  to  Elizabeth 
Phifer,  one  of  the  defendants  herein.  The  action  is 
brought  to  have  said  deed  vacated  and  cancelled,  and  for 
such  other  and  further  relief  as  the  nature  of  his  case  in 
equity  may  require.  The  petition  alleges  that,  '<  after 
having  made  proof  of  his  right  as  aforesaid,  the  said  de- 
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fendant,  George  Phifer,  well  knowing  that  this  plaintiff 
was  a  person  in  the  habit  of  becoming  intoxicated,  and 
wrongfully  and  unlawfully  conspiring  to  wrong  and  in- 
jure him,  said  plaintiff,  in  respect  to  the  said  lands  and 
real  estate  aforesaid,  did  cause  and  procure  him,  the  said 
plaintiff,  to  be  and  become  intoxicated '  and  drunken,  so 
that  he,  the  said  plaintiff,  was  then  and  there  deprived 
of  his  reason  and  mental  faculties,"  in  which  condition 
the  plaintiff  claimed  he  executed  the  deed  in  question. 

The  amended  answer  of  Elizabeth  Phifer,  which  by 
stipulation  is  to  be  considered  ^  as  evidence,  alleges 
among  other  things  that  ^^  the  consideration  which  the 
plaintiff  was  to  and  did  receive,  for  homesteading  said 
land  and  conveying  the  same  to  the  defendants,  was  his 
board,  lodging,  and  washing,  which  was  to  be  and  was 
furnished  by  these  defendants  for  a  period  of  two  and  a 
fourth  years,  cmA  thsM  defendants  were  to  give  plamtiiff^ 
a  horns  with  them  dnjrvng  hie  Ufetiws?'* 

On  the  trial  of  the  cause  in  the  court  below,  the  court 
found  all  the  issues  in  favor  of  the  defendants,  and  dis- 
missed the  cause.  The  case  is  brought  into  this  court 
by  appeal. 

In  Mulloy  v.  IngalU^  4  Neb.,  117,  it  was  held  that 
mere  imbecility,  or  weakness  of  mind,  however  great, 
will  not  avoid  a  deed  or  contract,  unless  there  be  evi- 
dence to  show  a  total  want  of  reason  or  understanding. 

Ooke  has  enumerated  four  different  classes  of  persons 
who  are  deemed  in  law  to  be  non  compotee  mentis.  First, 
An  idiot,  or  fool  natural.  Second.  He  Who  was  of  good 
and  sound  mind  and  memory,  but  by  the  act  of  God  has 
lost  it.  Third.  A  lunatic,  Umaticus  qm  gavdet  hicidis 
mtervaUis,  who  sometimes  is  of  a  good  sound  mind  and 
memory,  and  sometimes  non  oompos  mentis.  Fourth. 
One  who  is  non  com/pos  m^entis  by  his  own  act,  as  a  drunk- 
ard. Oo.  Litt.,  247  a.  Beverly's  Case,  4  Co.,  124.  Story's 
Eq.,  Sec.  230. 
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A  court  of  equity  will  relieve  a  party  against  contracts 
made  by  him  while  temporarily  insane  from  the  use  of 
intoxicating  liquor,  where  such  contracts  have  been  pro- 
cured by  the  fraud  or  imposition  of  the  other  party. 
Story's  Eq.,  Sec.  230.  But  to  set  aside  a  contract  on  the 
ground  of  drunkenness  it  is  not  sufficient  that  the  party 
was  under  undue  excitement  from  liquor.  It  must  rise  to 
that  degree  which  may  be  called  excessive  drunkenness, 
where  a  party  is  utterly  deprived  of  his  reason  and  un- 
derstanding.     Story's  Eq.,  section  231,  and  cases  cited. 

Tlie  proof  in  this  case  fails  to  show  that  the  plaintiff 
was  sufficiently  under  the  influence  of  liquor,  at  the  time 
of  the  execution  of  the  deed,  to  avoid  the  same,  and  the 
testimony  upon  that  point  being  conflicting,  the  find- 
ing of  the  court  thereon  will  not  be  set  aside. 

It  is  apparent  from  the  record  that  the  consideration 
for  the  land  in  question  was  the  agreement  of  the  de- 
fendants to  provide  the  plaintiff  with  a  home  during  the 
period  of  his  natural  life,  and  that  the  defendants  were 
to  execute  a  mortgage  on  the  land  in  question  to  secure 
the  performance  of  the  conditions  of  such  agreement. 
The  plaintiff  is  shown  to  be  nearly  seventy  years  of  age,' 
and  somewhat  addicted  to  the  use  of  intoxicating  liquors, 
and  at  t'mes  to  require  extra  care  and  attention.  The 
defendants  claim  that  the  consideration  for  the  land  in 
question  was  the  board,  clothing,  and  lodging  of  the 
plaintiff  for  two  and  one  fourth  years,  which  was  to  be 
continued  during  the  period  of  his  natural  life.  They 
do  not  claim  to  have  paid  any  money  for  the  land,  nor 
to  have  paid  for  the  same  except  as  herein  stated.  The 
consideration  named  in  the  deed  from  the  plaintiff  to  the 
defendants  for  the  lands  in  controversy  is  $800.  This 
it  is  clearly  shown  has  not  been  paid,  and  as  the  de- 
fendants have  removed  from  the  land  in  question,  there- 
by disabling  themselves  from  complying  with  the  con- 
tract on  their  part,  the  plaintiff,  upon  the  facts  stated 
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in  the- petition,  and  under  the  general  prayer  for  relief, 
is  entitled  to  judgment  for  the  amount  of  the  real  con- 
sideration for  said  land,  less  what  he  has  already  received; 
and  as  there  is  testimony  tending  to*' show  that  the  un- 
paid consideration  was  to  be  a  lien  upon  the  land  in 
question,  the  cause  is  remanded  to  the  district  court 
with  instructions  to  take  additional  testimony  in  regard 
to  the  real  consideration  for  the  lands  and  the  character 
of  the  lien,  and  render  a  decree  in  conformity  with  such 
testimony. 

Decreb  accordinglt. 


«  406 

19  116 

.M  286 

6  406/ 

«~^  James  B.  Mebceb,  platntipf  in  bbbob,  v.  Bobebt  Jamk8, 
Si^iel  defendant  in  ebbob. 


6    406 
56    479 


1.  Justice  of  the  Peace :  jtibisdiction  of.  A  justlca  of  the 
I>oace,  with  the  assent  of  the  plaintiff,  may  render  Judgment  on 
tlie  personal  confession  of  a  defendant  made  orally  in  open 
court 

2.    :  PLAINTIFF'S  ASSENT  FRBSUMBD.    In  8uch  case  the  plain- 

tiff's  assent,  although  not  affirmatively  shown  by  the  transcripti 
will  be  presumed  from  the  fact  that  he  procured  a  satisfaction  of 
the  judgment  by  an  execution,  levy,  and  sale  of  the  defendant*! 
proi>erty. 

3.  :  JUDGMENT  MAY  BB  VOm  AS  TO  ONE  DEFENDANT,  BUT  GOOD 

AS  TO  ANOTHEB.  W,  the  maker  of  a  promissory  note,  signed  also 
by  B  as  surety,  appeared  and  confessed  his  indebtedness  UiereoUf 
and  requested  Judgment  to  be  entered.  Thereupon  the  Justice 
rendered  Judgment  against  both  principal  and  surety.  HM, 
that  the  judgment,  although  void  as  to  B,  was  valid  as  toW. 

4.  Replevin:  verdict  in.  In  replevin  the  gist  of  the  action 
is  the  alleged  unlawful  detention  of  the  property  at  the  com* 
mencement  of  the  suit,  and  the  verdict  should,  technicaUy,  be  so 
framed  as  to  speak  unequivocally  on  this  point.  But  notwith- 
standing the  verdict  is  in  the  present  tense,  and  finds  that  Che  de- 
fendant *'  doe$  not  unlawfully  detain,"  and  that  **  the  right  of 
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property  and  the  right  of  possession  thereof  is  in  the  defendant," 
if  there  be  nothing  in  the  record  showing  a  possible  prejudice  to 
the  plaintilf  by  reason  of  the  defect,  the  verdict  will  not  be  dis- 
turbed. 

5.  Error  Without  Prejudice.  An  error  resulting  in  no  pre* 
judice  to  the  party  complaining,  is  not  sufficient  to  reverse  a 
judgment 

Ebrob  from  the  district  court  of  York  county.  It 
was  an  action  of  replevin  for  a  pair  of  mules,  in  which 
the  defendant's  title  was  derived  by  purchase  at  a  sale 
under  execution  issued  upon  two  judgments  in  two  ac- 
tions tried  before  a  justice  of  the  peace,  in  which  one 
Lock  was  plaintiff,  and  Wood  and  Button  were  defen- 
dants. Upon  the  trial  below,  before  Gaslin,  J.,  sitting 
in  the  district  court  for  York  county,  and  a  jury,  the 
court  charged  the  jury  as  follows: 

'^  Third.  The  defendant  claims  in  his  answer  that  the 
property  at  the  time  of  the  taking  thereof,  was  his, 
having  acquired  title  to  the  same  by  virtue  of  a  sheriff's 
sale.  The  judgments  upon  which  the  executions  issued 
in  the  cases  under  which  the  property  was  sold  you  are 
not  to  take  into  consideration,  as  I  charge  you  that  the 
judgments  and  executions  under  which  the  sale  took 
place,  as  far  as  the  purchaser  in  this  collateral  proceed- 
ing is  concerned,  are  legal  and  binding  on  the  parties 
herein." 

The  jury  returned  a  verdict  in  favor  of  the  defendant, 
upon  which,  after  the  overruling  of  a  motion  for  a  new 
trial,  judgment  was  rendered.  Plaintiff  excepted  and 
brought  the  cause  here  by  petition  in  error. 

McKillip  <&  Page  (with  whom  was  Oeo.  B,  Fra/noe\ 
for  plaintiff  in  error. 

The  verdict  is  insufficient  to  support  the  judgment, 
because  the  jury  did  not  find  "that  defendant  did  not 
unlawfully  detain  the  property  (U  the  commencemeiU  of 
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ths  action.*^  And  the  jury  did  not  find  '*  the  right  of 
property  or  right  of  possession  to  be  in  the  defendant  at 
the  time  of  the  commenoement  of  the  aotion.^^  Oten. 
Stat,  674, 698.  Crouch  v.  Martinis  BVkf.,  266.  Wolf  v. 
MeyeTj  12  Ohio  State,  482.  Rogers  v.  Chandler^  8 
Mnnf.,  65.  United  States  v.  WhUsy  6  Oranch  Oircnit 
CJonrt,  88. 

Judgment  of  an  inferior  court  may  be  collaterally  im- 
peached  by  a  stranger  to  the  record  in  case  all  the  facts 
necessary  to  give  jurisdiction  are  not  spread  upon  the 
record,  or  proved  to  exist.  Bigelow  Estoppel,  129.  Sow- 
ley  V.  Howa/rd^  23  Cal.,  402.  Ola/rTc  v.  Bryan^  16  Md., 
171.  Simons  V.  Debar e^  4  Bosw.,  547.  Steen  v.  Steen^ 
25  Miss.,  518.  Oray  v.  UcNeal,  12  Qa.,  424.  Grc^- 
ford  V.  Howard  J  80  Me.,  422.  Ha/rris  v.  WiUiSj  15 
Com.  B.,  709. 

The  judgments  under  which  defendant  in  error  claims 
title  to  the  property  in  controversy  are  void  for  the  fol- 
lowing reasons: 

1.  Being  judgments  of  an  inferior  court,  sufficient 
facts  are  not  in  the  record  to  give  jurisdiction,  and  th^ 
will  not  he  "presumed.  Beeves  v.  Cla/rh^  6  Ark.,  27. 
Jolley  V.  FoUzy  84  Oal.,  821.  Strwagha/n  v.  Inge^  6 
Ind.,  157.  State  v.  Hartwellj  85  Me.,  129.  Lane  v, 
Crosby,  42  Me.,  827.  State  v.  HaU,  49  Me.,  412. 
Bridge  v.  Ford,  4  Mass.,  641. 

2.  Said  judgments  affirmatively  show  a  want  of  ju- 
risdiction in  this,  viz:  Justices  of  the  peace  can  only 
exercise  jurisdiction  in  the  mode  and  within  the  limits 
prescribed  by  statute,  and  there  is  no  statute  authoriz- 
ing judgment  by  ^'  confession  "  before  a  justice  of  the 
peace,  except  as  provided  in  section  1004  Gen.  Stat., 
685,  where,  after  suit  is  regularly  brought,  an  offer  is 
made  in  "writing  "  and  accepted  by  the  plaintiff,  judg- 
ment may  be  rendered  on  such  "  written  offer  and  ao- 
oeptance."    Compare  sections  908,  971,  and  1004  Oen. 
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Stat,  pages  666,  680,  and  685.  McCUa/ry  i;.  McLam, 
2  O.  a,  868. 

3.  Neither  can  these  judgments  be  sustained  under 
the  provisions  of  sections  433 — 137  of  the  civil  code 
because: 

First.  Said  sections  onlj  authorize  judgments  by 
confession  in  courts  of  record. 

Second.  Said  judgments  do  not  show  that  they  were 
rendered  with  the  "  assent  of  the  creditor,^* 

Third.  Nor  do  said  judgments  contain  a  '^  statement 
of  the  cause  of  action." 

jFourth.  Said  judgments  cannot  be  upheld  as  ^^an 
appearance  and  agreement  of  the  parties  without  sum- 
mons," under  section  908  code  of  civil  procedure,  relative 
to  justices  of  the  peace,  because  said  section  only  pro- 
vides for  a  ^^  waiver  of  summons  "  and  nothing  more. 
The  action  otherwise  proceeds  as  an  action  in  which 
summons  has  been  issued,  served,  and  returned,  and 
hence  it  requires  the  '^  agreement "  of  plaintiff  as  to  the 
amount  of  the  judgment  by  his  filing  a  bill  of  particu- 
lars, etc.    Oten.  Stat.,  680. 

By  said  judgment  it  does  not  appear  that  the  parties 
*'  agreed  "  to  commence  action  without  summons. 

William  T.  Soottj  for  defendant  in  error. 

Lake,  Ch.  J. 

This  was  an  action  in  replevin  to  recover  possession  of 
a  span  of  mules,  and  there  are  really  but  two  questions 
presented  for  our  consideration. 

The  first  question  relates  to  the  admission  of  certain 
testimony  bearing  upon  the  question  of  ownership, 
wherein,  if  the  court  did  not  err,  it  will  follow  that  the 
instruction  complained  of,  although  not  of  the  most  har- 
monious phraseology,  yet,  as  probably  understood  and 
acted  upon  by  the  jury,  was  substantially  right 
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It  appears  that  after  the  plaintiff  had  introduced  hifl 
testimony  tending  to  prove  ownership  in  himself,  the 
defendant,  to  establish  his  own  title,  produced  the  trans- 
cripts of  two  judgments  and  executions,  under  which  the 
property  had  been  seized  and  sold  .to  his  grantor  before 
the  plaintiff's  pretended  interest  was  acquired.  If  this 
were  a  valid  sale,  as  to  the  defendant  in  execution,  then 
there  is  no  question  that  the  defendant  here  was  the 
rightfxil  owner  and  entitled  to  a  verdict  in  his  favor. 

These  transcripts  show  that  the  notes  on  which  the 
judgments  were  rendered  by  the  justice  were  signed  by 
Samuel  F.  Woods  as  principal  and  by  D.  0.  Button  as 
his  surety.  Jt  does  not  appear  that  any  summons  was 
issued  in  either  of  the  cases,  but  Woods,  the  principal, 
appeared  voluntarily  in  open  court  and  acknowledged 
his  indebtedness  to  the  plaintiff,  J.  Lock,  in  the  amounts 
appearing  to  be  due  upon  the  notes  respectively;  where- 
upon judgments  were  rendered  against  Woods  as  princi- 
pal and  Button  as  surety,  for  the  amounts  so  confessed 
and  costs. 

It  is  urged  in  behalf  of  the  plaintiff  in  error  that  these 
judgments  were  absolutely  void,  and  consequently  that 
the  sales  under  them  conveyed  no  title  whatever  to  the 
purchaser.  As  to  the  surety,  who  was  neither  served  nor 
made  voluntary  appearance,  this  is  doubtless  true,  but 
we  cannot  accede  to  the  proposition  that  they  were  like- 
wise void  as  to  the  principal,  who  had  personally  ap- 
peared, confessed  his  indebtedness,  and,  as  the  trans- 
cripts also  show,  actually  requested  judgments  to  be  ren- 
dered for  the  amounts  so  confessed. 

It  is  true,  as  claimed,  that  justices  of  the  peace  can 
only  exercise  jurisdiction  within  the  limits  and  in  the 
mode  prescribed  by  statute.  This  proposition  is  elemen- 
tary, and  no  authorities  were  necessary  in  its  support. 
But  even  under  this  rule  we  think  it  clear  that  in  these 
cases  the  only  error  committed  by  the  justice  was  in 
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rendering  judgment  against  the  surety.  As  to  the  prin- 
cipal, every  step  taken  was  fully  authorized  by  the  stat- 
ute, as  will  be  seen  by  reference  to  the  following  sections 
of  the  code  of  civil  procedure. 

'*  Sec.  908.  Actions  before  justices  of  the  peace  are 
commenced  by  summons,  or  by  the  appearance  and 
agreement  of  the  parties  without  summons.  In  the  for- 
mer the  action  is  deemed  commenced  upon  delivery  of 
the  writ  to  the  constable  to  be  served;  and  he  shall  note 
thereon  the  time  of  receiving  the  same.  In  the  latter 
case  the  action  shall  be  deemed  commenced  at  the  time 
of  docketing  the  case." 

By  force  of  this  provision,  when  the  plaintiff  in  those 
actions  and  Woods  appeared  before  the  justice  of  the 
peace  and  had  the  cases  docketed,  they  were  duly  com- 
menced, and  the  justice  was  thereupon  as  fully  author- 
ized to  proceed  with  them  to  final  judgment  as  if  the 
defendant  had  been  brought  in  by  the  regular  service  of 
a  summons. 

It  was  contended  in  argument,  however,  that  it  did 
not  affirmatively  appear  that  the  plaintiff  was  actually 
present  at  the  time  and  agreeing  that  the  cases  should 
so  proceed.  But  we  think  that  his  assent  is  abundantly 
proven  by  the  fact  that  executions  were  afterwards  sued 
out,  property  levied  on,  and  the  judgments  satisfied  by 
its  sale.  Besides,  if  the  absence  of  an  express  affirma- 
tive showing  upon  this  point  were  fatal  to  the  validity 
of  the  judgments,  the  objection  could  not  be  taken  in 
this  collateral  proceeding,  but  would  be  available  only 
to  the  plaintiff  in  those  suits. 

Again,  section  nine  hundred  and  seventy-one  of  the 
code  provides  that:  "Where  parties  agree  to  enter  with- 
out process  before  a  justice  any  action  of  which  such 
justice  has  cognizance,  such  justice  shall  enter  the  same 
on  his  docket,  and  proceed  to  trial,  judgment,  and  exe- 
cution, in  all  respects  in  the  same  manner  as  if  sum- 
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moDB  had  been  issued,  served,  and  returned."  All  of 
the  steps  required  bj  this  section,  so  far  at  least  as  was-* 
necessary,  were  taken.  As  to  the  formality  of  trials, 
that  was  rendered  wholly  unnecessary  by  reason  of  the 
personal  acknowledgment  of  the  maker  of  the  notes  of 
his  liability  thereon  as  claimed. 

The  second  question  relates  to  the  form  of  the  verdict, 
it  being  objected  that  the  finding  as  to  the  detention 
and  right  of  property  is  in  the  present  tense,  referring 
to  the  time  of  trial  instead  of  the  commencement  of  the 
action.  Under  the  circumstances  of  the  case  we  regard 
this  objection  as  merely  technical.  It  is  true  that  in  re- 
plevin the  relation  of  the  respective  parties  to  the  goods, 
at  the  commencement  of  the  action,  is  the  primary  in- 
quiry for  the  jury,  the  gist  of  the  controversy  being  the 
alleged  unlawful  detention  by  the  defendant  Techni- 
cally, the  verdict  ought  to  be  so  framed  as  to  speak  une- 
quivocally on  this  point.  Here  the  language  is,  ^^  that 
the  defendant,  Bobert  James,  does  not  unlawfully  de- 
tain,'' and  that  "  the  right  of  property  and  the  right 
of  possession  thereof  is  in  the  defendant." 

There  is  notiiing  in  the  record,  however,  nor  was  it 
so  much  as  claimed  that  the  rights  of  the  parties  respect- 
ing the  property  were  not  precisely  the  same  on  the  day 
of  trial  as  at  the  commencement  of  the  action.  It  is 
quite  possible  that  a  case  might  arise  wherein  such  a 
verdict  would  not  answer.  Here,  however,  the  case 
turned  on  the  single  question  of  ownership,  and  this 
again  on  the  validity  of  the  two  judgments  under  which 
the  defendant  purchased  the  property  at  the  execution 
sale.  Therefore,  holding  as  we  do  that  the  judgments, 
as  to  the  defendant,  who  appeared,  and  whose  property 
was  taken  to  satisfy  them,  were  valid,  no  harm  can  pos- 
sibly result  to  the  plaintiff  in  consequence  of  the  alleged 
error,  which  must  have  been  occasioned  by  mere  over- 
sight, and  not  from  any  disregard  of  his  rights.     An  er- 
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ror  without  prejadioe  to  the  party  who  complains  of  it 
J8  no  ground  for  the  reversal  of  a  judgment. 

For  these  reasons  the  judgment  of  the  district  court 
must  be  affirmed. 

JUDGMKNT  ATFIBKED. 


F.  Clark,  plaintiff  ih  ebbor,  v.  J.  B.  Wright, 

DKFBNDANT  IN  IfiRROR. 

Praotioe:  Traitoobifts  of  bboords.  A  transcript  must  show 
when,  where,  and  the  conrt  before  which  the  proceedings  were 
had,  BO  that  it  shall  appear  from  the  record  that  they  were  had 
before  a  court  known  to  the  law,  and  are  earamjudiee. 

Gantt,  J. 

The  papers  filed  as  a  transcript  in  this  case  do  not 
show  by  caption  or  otherwise  in  what  court  the  pro< 
ceedings  were  had. 

As  said  in  the  case  of  Orr  v.  Orr^  2  Neb.,  170,  ^^  no 
reference  is  made  to  any  court,  nor  does  it  appear  that 
the  proceedings  were  had  before  any  court  begun  and 
held  at  any  place  by  any  judge  or  other  officers.  It 
cannot  be  told,  from  the  papers  and  what  purports  to  be 
the  transcript,  that  any  proceedings  have  been  had  be* 
fore  any  (district)  court  known  to  the  laws  of  the  state." 
And  in  the  case  referred  to  it  is  held  that  *'  the  record 
should  show  where  and  when,  and  before  what  court  the 
proceedings  set  out  in  the  record  took  place,  in  order 
that  it  may  be  seen  that  they  were  before  a  court  known 
to  the  law,  and  at  a  time  and  place  authorized  by  law,  so 
that  it  may  appear  from  the  record  that  the  proceedings 
are  coram,  jtkiioe.^^  It  is  not  the  province  of  the  court 
to  put  into  the  record  by  presumption  such  matter  as  ' 


6    414 
45    V27 


414      SUPREiME  COCJRT  OF  NEBRASKA, 

Faulkoer  y.  Meyers. 

will  cure  such  radical  defect  in  it,  and  therefore  the  pa- 
pers 80  tiled  mast  be  stricken  from  the  files  of  this  court; 
and  it  is  so 

Obdsbed. 


GeOBGB  FaULKNEB,  and  others,  PLAIimFFS  IN  EKBOB,  V. 

Philip  Metebs,  defendant  in  eebob. 

1.  Replevin:  fbacticb:  tbrdict:  juDGMBirr.  In  replevin,  where 
the  jury  by  general  verdict  find  the  right  of  poeseeBion  in 
•  the  plaintiff,  assessing  damages  for  the  detention  of  the  property, . 
this  will  support  a  Judgment  in  his  favor,  although  several  spe- 
ciflc  questions  were  submitted  to  the  Jury,  to  some  of  which  no 
answers  were  returned. 

2    :  .    In  such  case  no  objection  being  made  at  the  re- 

turn  of  the  verdict,  nor  until  after  the  Jury  are  discharged,  it  is  too 
late,  afterward,  to  complain  of  the  omission. 

8.  Praotioe :  sufficibnot  of  evidengb.  If  the  record  does  not 
show  that  (M  of  the  evidence  introduced  on  the  trial  has  been 
preserved  and  brought  into  the  supreme  court,  its  entire  suffi- 
ciency to  support  the  verdict  cannot  be  questioned. 

i.  :  Bill  of  exceptions.  Where  the  presiding  Judge  certi- 
fies only  that  the  testimony  set  out  in  the  bill  of  exceptions  ^  is 
in  iubitajice  all  the  evidence  on  the  trial  of  this  cause,  and  there 
was  no  other  evidence  material  to  the  issue  offered  by  either  of 
the  parties,"  the  finding  v^l  not  be  interfered  with. 

6.    :  Instbuctionb.    Where  the  Jury  were  told  to  disregard 

"  all  evidence  in  relation  to  bills  upon  which  the  witnesses  were 
examined,"  but  it  not  appearing  what  these  ^  bills  "  were,  nor 
what  the  testimony  respecting  them  was,  no  error  in  this  partic- 
ular is  apparent,  and  the  propriety  of  the  instroction  will  be 
presumed. 

0.    Attaohment  of  Mortgagor's  Interest  in  QoocLi.    An 

ordinary  creditor  may,  by  proceedings  in  attachment,  subject  the 
interest  of  a  mortgagor  of  goods  and  chattels  in  the  hands  of  the 
mortgagee  to  the  payment  of  his  debt  '  The  plain,  orderly  course 
in  such  case  is  by  garnishment,  whereby  such  interest  can  be 
ordered  paid  over  to  the  attachment  creditor. 


OCTOBER  TERM,  1877.  415 

I 

Faulkner  ▼.  Meyers. 

Erbob  from  the  district  court  of  Richardson  county, 
the  case  being  thus: 

'  Challiss,  Druerj  &  Oo.  obtained  a  judgment  in  the 
county  court  of  Bichardson  county  against  Q^orge  Boy 
and  John  U.  Meyers,  a  partnership  firm,  doing  business 
in  Falls  Oity^  as  Boy  &  Meyers,  and  caused  an  execution 
to  be  issued  and  levied  upon  property  belonging  to  the 
firm.  At  the  same  time,  William  Jackson  &  Oo.  com- 
menced an  action  in  the  same  court  against  Boy  & 
Meyers,  and  caused  an  order  of  attachment  to  be  issued 
and  levied  upon  the  same  property.  Philip  Meyers,  the 
&ther  of  John  H.  M^ers,  then  commenced  this  action 
to  replevy  from  the  sherifi^,  Faulkner,  the  property  so 
levied  upon,  claiming  the  possession  of  the  goods  in  con- 
troversy by  virtue  of  a  mortgage  given  him  theveon  to 
secure  the  payment  of  $400.  The  attachment  creditors 
were  brought  into  the  cause  as  defendants.  On  the  trial 
judgment  was  rendered  in  favor  of  Philip  Meyers,  and  a 
motion  for  a  new  trial  having  been  overruled,  the  defend- 
ants in  said  action  brought  the  case  to  this  court  by  peti- 
tion in  error. 

SehoenTteUj  Towle  db  Thomas j  and  Isha/m  ReamSy  for 
plaintiffs  in  error,  reviewing  the  evidence,  which  was 
not,  however,  considered  by  the  court  for  reasons  stated 
in  the  opinion,  cited  Kreis  v.  Gorton,  23  Ohio  State,  471. 
TUU  Case,  8  Neb.,  361.  SamUry  v.  Dwrdap^  12  Wis., 
864.  Padgett  v.  I/worenoBj  10  Paige,  180.  Lewis  v. 
Andersony  20  Ohio  State,  281. 

George  P.  Uldy  for  defendant  in  error. 

In  this  cause  the  bill  of  exceptions  purports  to  contain 
onVy  the  eubstcmoe  of  the  evidence,  and  it  is  not  pretended 
that  a  tenth  part  of  the  evidence  is  here.  There  is 
therefore  no  sufiicient  bill  of  exceptions  to  enable  the 


416      SUPliEME  COURT  OF  NEBRASKA., 

Faalkner  v.  Meyers. 

court  to  review  the  matters  passed  npon  by  the  district 
court.  Hofnan  v.  LahoOy  1  Neb.,  204.  88  Iowa,  693. 
20  Iowa,  835.  4  Neb.,  22  and  569.  The  instrnctions  in 
tliis  canse  and  the  motion  for  a  new  trial  were  all  based 
upon  the  evidence  given  at  the  trial;  and  there  being  a 
want  of  a  sufficient  bill  of  exceptions,  both  the  instruc- 
tions and  the  motion  for  a  new  trial  ought  not  to  be  in- 
quired into. 

Lakb,  Gh.  J. 

This  is  a  petition  in  error  to  reverse  the  judgment  of 
the  district  court  of  Richardson  county,  and  the  first 
error  assigned  is,  that  ^'the  court  erred  in  rendering 
judgment  on  the  verdict." 

There  is  nothing  in  this  objection.  The  jury  found 
that  at  the  commencement  of  the  action  the  plaintiff 
in  the  court  below  was  entitled  to  the  possession  of  the 
property  in  question,  and  assessed  his  damages  by  rea- 
son of  the  detention  at  $175.  Of  these  damages  he 
remitted  $174,  and  thereupon  judgment  was  rendered 
in  due  form  in  his  favor  for  the  possession  of  the  property 
and  one  dollar  damages. 

Several  questions  were  also  submitted  to  the  jury, 
upon  which  they  were  instructed  to  find  specially.  Sev- 
eral of  these  questions  were  returned  into  court  unan- 
swered. This,  it  must  be  admitted,  was  rather  loose 
practice.  If  questions  are  considered  of  sufficient  im- 
portance in  the  decision  of  a  cimm  to  be  worthy  of  sub- 
mission to  the  jury,  it  would  certainly  seem  that  they 
ought  to  be  answered.  But  the  plainti  ffsin  error  are 
not  in  a  situation  now  to  take  advantage  of  this  omis- 
sion. No  objection  was  made  when  the  verdict  was  re- 
turned, nor  until  after  the  jury  had  been  discharged, 
and  it  must  therefore  be  deemed  to  have  been  waived.  If 
they  desired    full  and  complete   answers  they    should 
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have  been  vigilant  and  brought  the  matter  to  the  at- 
tention of  the  conrt  at  the  very  first  opportunity,  and 
while  the  defect  could  have  been  remedied  by  sending 
the  jury  back  to  their  room  to  complete  their  work. 
Answers  to  these  questions  were  not  necessary  to  sup- 
port the  judgment — the  general  verdict  being  ample  for 
this  purpose. 

It  was  also  urged  that  the  verdict  was  not  supported 
by  the  evidence,  but  the  bill  of  exceptions  is  not  in  a 
condition  to  enable  us  to  examine  this  question.  We 
have  frequently  held  that  in  order  to  justify  this  court 
in  reviewing  the  evidence  it  must  appear  to  have  been 
all  preserved  and  brought  before  us.  This  is  a  sound 
rule  of  practice  from  which  we  can  in  no  case  depart. 
The  Midland  Paaific  R.  JR.  v.  MoCa/rtney^  1  Neb.,  898. 
Here  we  have  what  the  presiding  judge  certifies  ^^is 
in  substance  all  the  evidence  given  on  the  trial  of  this 
cause,  and  there  was  no  other  evidence  material  to  the 
issues  offered  by  either  of  the  parties."  But  this  will 
not  answer.  In  The  Onfiaha  and  Northwestern  R.  B. 
Co.  '0.  M&rikj  4  Neb.,  21,  we  held  that  it  was  not  enough 
to  state  that  the  bill  of  exceptions  contained  ^^  the  sub- 
stance of  the  evidence  bearing  upon  the  issues,"  and 
therefore  refused  to  re-examine  questions  of  fact.  Upon 
this  precise  point  we  would  also  cite  Davis  et  al.  v. 
Caroly  83  Iowa,  692. 

The  only  remaining  objections  relate  to  the  instruc- 
tions given  to  the  jury  at  the  request  of  the  defendant 
in  error,  and  to  the  refusal  to  instruct  as  requested  by 
the  plaintiffs.  As  to  the  instructions  given,  save  one,  it 
may  be  said  that  they  lay  down  the  most  simple  propo- 
sitions of  law  applicable  to  the  duty  of  the  jury  in  such 
a  case,  and  to  which  no  objection  was  urged  on  the  ar- 
gument. By  the  third  instruction,  however,  the  jury 
were  told  to  disregard  ^^  all  evidence  in  relation  to  bills 
upon  which  the  witnesses  were  examined."  This  was 
29 


418  SUPREME  COURT  OF  NEBRASKA, 

Faulkner  t.  Meyers. 

equivalent  to  a  withdrawal  from  the  jury  of  allteetimony 
respecting  certain  "  billB,"  but  what  these  "  bills  "  were, 
or  what  the  testimony  respecting  them  was,  we  are  not 
informed.  The  error,  if  any  were  committed  by  this 
instruction,  is  not  shown,  and  it  is  only  ^^  for  errors  ap- 
pearing on  the  record,"  that  a  judgment  of  the  district 
court  may  be  reversed.  Code  of  Civil  Procedurei  Sec 
582. 

There  were  several  instructions,  requested  by  the 
plaintiffs  in  error,  refused.  These  related  to  the  right 
of  an  ordinary  creditor,  by  attachment,  to  subject  the 
interest  of  a  mortgagor  of  goods  and  chattels,  in  the 
hands  of  the  mortgagee^  to  the  payment  of  his  debt.  As 
abstract  propositions  of  law  these  instructions  were  in 
the  main  correct,  but  having  no  application  to  the  case 
on  trial  they  were  very  properly  refused. 

There  is  no  doubt,  however,  that  the  equity  of  re- 
demption in  property,  so  circumstanced,  may  be  reached 
by  attachment.  The  plain,  orderly  course  to  pursue  in 
such  case  is  by  garnishment,  whereby  whatever  may 
remain  of  the  mortgaged  goods  beyond  that  which 
shall  be  found  necessary  to  satisfy  the  mortgage  debt 
and  interest,  and  the  costs  of  sale,  can  be  ordered  paid 
over  to  the  attachment  creditor.  And '  we  are  not  pre- 
pared to  say,  but  that,  even  in  this  case,  the  court  might 
properly  have  ordered  such  surplus  to  be  so  applied. 
But  this  particular  question  is  not  now  before  us,  as  the 
court  was  not  requested  to  make  such  an  order. 

Inasmuch  as  there  is  no  error  appearing  of  record,  the 
judgment  of  the  district  court  must  be  affirmed. 

JuDaHBNT   AFFIRMED. 
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Embbsok  H.  Eaton,  plaintiff  in  sbbob,  y.  Ohables 
Hastt,  dsfsndant  in  bsbob. 

1.  Judgment:  rbyiyal  of.  A  JiRlgment  of  reyival  is  merely  a 
continuation  of  the  original  action,  and  continues  the  vitality  of 
the  original  Judgment  with  all  its  incidents  from  the  timie  of  its 
rendition. 

fl.  Principal  and  Surety:  bights  of  subbtt.  Subrogation  is 
purely  an  equitable  result,  and  the  right  of  a  surety  to  be  subro- 
gated to  the  rights  of  the  creditor  does  not  depend  on  contract, 
but  rests  alone  upon  principles  of  Justice  and  equity;  and  when 
such  claim  is  contested,  it  depends  on  facts  to  develop  and  de- 
termine the  rights  of  the  parties  in  interest. 

8.  Foreign  Judgment.  The  Judgment  of  a  state  court  duly 
authenticated,  as  prescribed  by  act  of  congress,  is  conclusive 
upon  the  merits  or  subject  matter  of  the  suit 

4  :    FLBA8  in  BAB*    But  wsut  of  Jurisdiction,  or  release,  or 

payment,  or  limitation  by  statute,  or  common  law  prescription, 
or  fraud,  is  a  good  plea  to  an  action  brought  upon  a  foreign  Judg- 
ment;  and  it  is  error  to  nj^^  evidence  tending  to  prove  such 
defenses. 
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Ebbob  from  the  district  court  of  Oass  county.  The 
cause  came  to  this  court  in  1868,  the  judgment  below 
being  reversed,  aud  cause  remanded  for  a  new  trial.  It 
is  reported  1  Neb.,  889.  Maxwell's  Digest,  896.  The 
cause  was  again  tried  before  Lakb,  Ch.  J.,  and  resulting 
in  a  verdict  in  favor  of  Hastj,  Eaton,  the  defendant  below, 
brought  the  case  up  by  petition  in  error  in  1872.  Judge 
Lake  having  sat  in  the  court  below,  and  Judge  Maxwell 
having  been  of  counsel,  the  cause  was  continued  from 
term  to  term  until,  by  agreement  of  the  parties,  it  was 
submitted  at  the  present  term. 

Scm>  M.  OfiOfrrum  and  IS.  Wakeh/j  for  plaintiff  in 
error. 


Defendant  in  error  admits  that  Eaton  was  in  Nebraska 
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and  knew  nothing  of  the  revivor  at  the  time  it  was  ob- 
tained. We  think  that  Eaton  was  not  bound  to  antici- 
pate the  litigation  of  his  own  and  his  co-defendant's 
partnership  affairs  upon  a  motion  to  revive  a  judgment 
that  had  been  sleeping  for  over  ten  years;  that  had  rested 
upon  the  records  of  a  court  of  common  pleas  in  Ohio  for 
over  fifteen  years.  Surely,  then,  unless  the  clear  warrant 
can  be  fo-und  in  the  law  conferring  upon  the  court  of  com- 
mon pleas  this  extraordinary  power,  such  a  proceeding 
being  entirely  outside  of  and  beyond  the  scope  or  inteii- 
tlon  of  the  law  (unless  it  appears  that  the  court  had  the 
parties  before  it  present  and  consenting)  would  be  void. 
What  does  "revival/*  in  the  sense  used  in  the  code, 
mean)  Simply  to  put  in  force  a  dortna/rvt^  vnactioe^ 
sleepmg  judgment.  Can  it  mean  a  different  judgment! 
Can  it  mean  a  judgment  with  new  parties!  Here  the 
parties  are  changed;  here  the  creditors,  Lambert  &  Ed- 
munds, after  relying  upon  a  judgment  five  years  alive, 
ten  years  dead,  then  resv/rrectedy  are  to  be  turned  around 
by  the  court  of  common  pleas  and  to  rely  upon  Eaton 
as  principal  and  Hasty  as  security  merely.  This  was  a 
judgment  by  the  law  in  force,  clearly  in  the  hands  and  in 
the  keeping  of  plaintiffs,  Lambert  &  Edmunds.  A  court 
of  competent  jurisdiction  in  the  year  1847  mmst  now  be 
preewmed  to  have  passed  upon  Eaton  &  Hasty's  rights 
and  upon  their  relations  with  Lambert  &  Edmunds.  At 
'this  second  day  of  jvdgment  can  it  be  pretended  that 
the  relations  of  these  defendants  to  their  judgment 
creditors  is  to  have  a  second  overhauling!  Would  it  be 
pretended  that  there  is  any  warrant  in  the  law  authoriz- 
ing such  a  change  over  the  objections  of  Lambert  &  Ed- 
munds! Is  there  anything  in  the  record  showing  such 
consent!  Even  if  Eaton  and  Hasty  had  both  been  con- 
senting parties  to  it,  we  think  the  absurdity  of  such  a 
proposition  is  apparent.  Again,  the  record  of  the  pre- 
tended judgment  shows  that  the  court  found  all  these 
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equities  in  favor  of  Hasty  before  the  order  of  revivor 
was  pretended  to  be  entered,  and  in  onr  view  of  this 
case  (giving  every  question  of  doubt  to  defendant.  Hasty) 
in  any  event,  before  any  adjudication  could  take  place  be- 
tween him  and  his  .co-defendants,  the  legal  judgment  as 
it  then  existed  would  have  had  to  be  revived.  As  it  now 
appears  there  is,  in  our  view  of  the  case,  no  legal  revival. 
The  old  judgment  still  sleeps  on. 

This  judgment  of  revivor  is  clearly  beyond  the  scope 
of  the  law  in  force  in  Ohio  at  the  time  of  its  pretended 
rendition.  Clearly  the  court  had  no  such  jurisdiction 
over  the  defendant,  Eaton,  or  the  subject  matter  as  would 
authorize  such  a  proceeding.  The  want  of  jurisdiction 
appears  there  on  the  face  of  the  judgment,  and  the  plain- 
t  fF  in  error,  such  being  the  condition  of  the  judgment, 
should  have  been  allowed  to  show  that  the  judgment 
was  rendered  without  his  knowledge,  without  any  issues 
being  made,  and  is  fraudulent  and  void.  Lazier  v.  Weft- 
eoU^  26  New  York,  163.  Want  of  jurisdiction  of  the 
subject  matter  renders  the  proceedings  of  a  judicial 
tribunal  void  in  the  broadest  sense  of  the  term.  29  Wis., 
419.  Dudley  v.  Mctyhew^  3  N.  Y.,  9.  Borden  v.  Fitch^ 
15  Johns.,  121.  Ragam?%  Estate^  7  Watts,  488.  Shaw- 
hfWfV.  Loffer^  24  Iowa,  217.  When  the  court  transcends 
the  limits  prescribed  by  law,  and  assumes  to  act  when 
it  has  no  jurisdiction,  its  adjudication  is  absolutely 
void.  Ponce  v.  Underwood,  66  Ga.,  601.  In  an  action 
upon  a  judgment  which  is  sought  to  be  made  the 
basis  of  a  new  recovery  it  is  permissible  to  show  that 
the  court  rendering  the  judgment  had  no  jurisdiction, 
notwithstanding  a  recital  in  the  judgment  that  the 
defendant  was  duly  and  legally  served  with  notice  of 
the  pendency  of  the  siut,  and  when  defendant  denies 
that  he  was  served  with  notice,  his  defense  is  not  a  col- 
lateral but  a  direct  attack  upon  the  judgment  Clark 
V,  LUtle,  41  Iowa,  497. 
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Sprngue  (6  Wheeler,  for  defendant  in  error,  after  giv- 
ing a  fall  history  of  the  case  from  its  commencement  in 
Ohio,  said: 

^^  The  defendant,  Haetj,  claims  that  the  adjudication 
as  to  who  was  principal  and  security  was  fully  determ- 
ined in  the  case  of  revivor,  in  Lucas  county,  Ohio,  and 
any  irregularity  or  error  in  said  judgment  cannot  be  re- 
viewed in  this  court;  that  the  proper  place  for  such  re- 
view should  be  had  in  the  courts  of  Ohio.  Bou.  L.  Die, 
648.  Speno&r  v.  Brockway^  1  Ohio,  260.  8hv/mAjoay  .v. 
StUlmany  6  Wend.,  447.  S(Uc?ier  v.  RocheVuej  18  N.  T., 
86.  Where  both  parties  are  legally  in  court,  there  can 
be  no  parol  testimony  introduced  to  contradict  the  rec- 
ord in  the  case,  either  directly  or  collaterally."  11  Mich., 
389.  9  Bar.,  619.  d  Wend.,  35.  2  Mich.,  165.  8 
Wend.,  9.  12  Bar.,  168.  6  Mich.,  155.  25  N.  Y., 
616.  Wilcox  Digest,  105.  Missouri  Digest,  294  and 
296.  1  Greenleaf,  Sec.  522,  523,  note  531.  1  Bouvier, 
531. 

Gantt,  J. 

It  appears  by  the  pleadings  in  this  case  that  the  plain- 
tiff and'  defendant  were  in  the  year  1847  partners  in 
the  mercantile  business,  and  that  on  the  twenty-eighth 
of  June  of  that  year,  Lambert  &  Edmunds  recovered 
against  them  as  joint  debtors,  a  judgment  in  the  court 
of  common  pleas  of  Lucas  county,  state  of  Ohio.  Par- 
tial payments  were  made  on  this  judgment;  and  on  the 
ninth  of  November,  1863,  an  ordinary  motion  was  filed 
in  that  court  to  revive  this  judgment.  The  defendant 
in  error,  who  was  plaintiff  in  the  court  below,  sets  up  in 
his  petition  what  purports  to  be  the  finding  and  judg- 
ment of  the  court  upon  the  motion  for  revivor  of  the 
original  judgment — stating  that  the  parties  by  their  re- 
spective attorneys  submitted  the  cause  to  the  court,  and 
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that  the  court  found  "  that  since  the  rendition  of  said 
judgment  said  Eaton  has,  as  between  himself  and  said 
Hasty,  become,  by  his  assumption  to  pay  said  judgment, 
the  principal  debtor,  and  said  Hasty  only  his  surety  " ; 
and  that  on  the  twelfth  of  December,  1864,  it  was  ^^  or- 
dered and  adjudged  that  said  judgment  stand  revived 
against  Eaton  as  principal  debtor  and  said  Hasty  as 
surety."  He  further  alleges  that  he  paid  the  judgment 
as  surety  of  plaintiff,  and  thereby  a  right  of  action  upon 
the  judgment  has  accrued  to /him  against  the  plaintiff. 

The  plaintiff  admits  the  original  judgment  recovered 
by  Lambert  &  Edmunds  against  himself  and  the  defen- 
dant; but  alleges  that  it  was  for  a  debt  solely  due  from 
defendant  to  said  Lambfert  &  Edmunds,  and  that  he  was 
only  surety  for  defendant.  He  also  pleads  a  release  of 
the  judgment  to  him  from  Lambert  &  Edmunds,  dated 
May  20,  1860;  that  the  defendant  fraudulently  obtained 
the  judgment  of  revival  in  the  form  it  was  rendered; 
also  want  of  jurisdiction  of  the  court  over  him  or  the 
action  in  the  proceedings  of  revivor;  and  that  he  had 
removed  to  the  state  of  Nebraska  in  the  month  of  May, 
1868. 

In  the  trial  of  the  cause  in  the  court  below,  the  defen- 
dant in  error  offered  no  evidence  whatever.  It  was  ad- 
mitted the  plaintiff  was  in  Plattsmouth,  Nebraska, 
when  the  judgment  of  revival  was  had.  In  defense  of 
the  action  the  plaintiff  made  several  offers,  which  are 
fully  set  out  in  the  bill  of  exceptions,  to  introduce  evi- 
dence tending  to  prove  his  several  grounds  of  defense 
set  up  in  his  answer,  but  the  court  rejected  all  said  evi- 
dence. 

Kow  conceding  there  was  a  revival  of  the  original 
judgment  as  alleged  in  the  defendant's  petition  in  the 
court  below,  what  is  the  effect  of  such  a  revivor!  At 
common  law,  after  the  expiration  of  one  year  from  the 
rendition   of  a  judgment  without  execution,  the  only 
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remedy  upon  the  judgment  was  by  action  of  debt;  but 
the  Stat.  Weatm.  II,  Ed.  I,  0.  45,  authorized  scire  facias 
to  isBue,  after  the  year  had  expired,  to  show  cause  why 
the  matters  enrolled  should  not  be  executed;  andinsucli 
case  the  purpose  of  the  writ  was  merely  to  continue  a 
former  suit  to  execution.  This  practice  has  been  fol- 
lowed ever  since;  but  in  some  states,  at  the  present  day, 
the  statutes  provide  for  the  revival  of  judgments  by  mo- 
tion and  notice  to  the  party ;  however,  the  purpose  and 
effect  of  such  a  motion  is  the  same  as  that  of  a  scire 
facias. 

In  Irwin  v.  Nixon^  11  Pa.  St.,  425,  it  is  said  to  be  ^'  a 
common,  plain,  and  familiar  principle,  that  a  scire  facias 
to  revive  a  judgment    *    *    *    is  but  a  continuation 
of  the  original  action,  and  the  execution  thereon  is  an 
execution  an  the  farmer  jvdgment.    The  judgment  on 
the  sci/re  facias  is  not    *    *    *    a  new  judgment,  giv- 
ing vitality  only  from  that  time,  but  it  is  the  revival  of 
the  original  judgment^  gl^^g  or  rather  continuing  the 
vitality  of  the  original  judgment,  with  all  its  incidents^ 
from  the  time  of  its  rendition."     1  Pet.  0.  C.  R.,  448. 
2  T.  &  H.,  379.     It  is  therefore  quite  clear  that  the 
effect  of  the  judgment  of  revival,  if  good  for  anything 
in  the  case  at  bar,  is  merely  a  revival  of  the  original 
judgment  with  all  its  incidentSj  and  that  the  attempt  by 
the  court,  in  its  finding  and  order,  to  make  it  a  new 
judgment,'  different  in  character,  object,  and  purpose, 
from  that  of  the  original,  cannot  have  any  legal  effect, 
unless  it  was  authorized  by  some  express  provision  of 
statutory  law.     But  it  is  not  shown  that  any  such  stat- 
ute was  in  force,  and  therefore  the  case  will  be  consid- 
ered as  if  such  attempt  had  not  been  made  upon  the 
simple  motion  to  revive  a  judgment.     According  to  this 
interpretation  of  the  law  the  present  action  is  upon  a 
joint  judgment  rendered   against  the  parties,  plaintiff 
and  defendant,  in  the  year  1847,  and  revived  in  the  year 
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1864.  The  defendant  claims  that  he  was  the  surety  of 
plaintiff  in  that  judgment;  and  the  plaintiff  claims  that 
he  was  the  surety  of  the  defendant. 

Now  is  the  defendant  entitled  to  become  subrogated 
to  the  rights  of  the  judgment  creditors,  Lambert  &  Ed- 
munds, and  to  maintain  this  action  against  the  plaintiff  ? 

Though  the  right  of  subrogation  is  one  of  the  highest 
equity,  still  it  is  purely  an  equitable  result,  and  the 
right  of  the  surety  to  become  subrogated  to  the  rights 
of  the  creditor  does  not  depend  on  contract,  but  rests 
alone  upon  principles  of  justice  and  equity;  and  there- 
fore, when  his  claim  to  such  a  right  is  contested,  it  de- 
pends on  facts  to  develop  and  determine  the  rights  of 
the  parties. 

Subrogation  will  not  be  allowed  if  it  would  do  sub- 
stantial wrong,  nor  when  the  surety  who  has  paid  is  in- 
debted to  the  principal  in  more  than  the  amount  of  the 
debt,  nor  can  it  be  maintained  when  the  party  claiming 
has  in  fact  been  reimbursed  and  has  sustained  no  loss. 
Mo9ieT^8  Appeal^  56  Pa.  St.,  76.  BleaMey^s  Appeal^ 
66  Pa.  St.,  187.  Baily  v.  Brown fieU,  20  Pa.  St.,  46. 
Av^  V.  PeUen^  7  John.  Ch.,  211.  Mason  v.  Lordy  20 
Pick.,  447,  449.  Bazzell,  AdmW,  v.  White,  13  Ala., 
422.     Himes  v.  KeUer,  3  W.  &  S.,  401. 

I7ow  it  must  be  borne  in  mind  that  the  question  of 
subrogation  is  a  controversy  between  the  two  defendants 
in  the  original  judgment,  and  that  it  is  their  i:iglits 
which  must  be  determined  in  this  action  according  to 
the  principles  of  justice  and  equity. 

This  is  not  a  controversy  which  affects  or  tends  to  im- 
peach the  original  judgment.  Therefore,  according  to 
the  doctrine  of  the  law,  it  seems  to  me  that,  under  the 
pleadings,  the  evidence  offered  by  plaintiff  in  error, 
tending  to  show  that  the  defendant  was  not,  as  surety, 
entitled  to  be  subrogated  to  the  rights  of  the  judgment 
creditors,  ought  to  have  been  admitted,  and  it  was  error 
to  reject  the  same. 
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The  next  question  is,  whether  a  judgment  of  a  state 
court,  authenticated  as  prescribed  bj  act  of  congress,  can 
be  avoided  by  any  other  plea  than  that  o{Tml  tiel  record. 
It  is  said  that  the  authenticity  of  such  judgment  and  its 
effect  depend  upon  this  law,  made,  in  pursuance  of  the 
constitution;  that  the  faith  and  credit  due  to  such  judg- 
ment, as  a  judicial  proceeding  of  a  state,  are  given  by 
the  constitution.  But  though  such  judgment  is  made  a 
debt  of  record — ^not  re-examinable  npon  its  merits — 
still  in  another  state  it  has  not  the  efficacy  of  a  judgment 
upon  property  or  persons,  to  be  enforced  by  execution, 
until  it  is  made  a  judgment  there,  and  then  it  can  only 
be  enforced  in  such  state  as  its  laws  may  permit.  It 
therefore  seems  that  such  judgment  has  the  force  and 
effect  of  a  domestic  judgment  only  within  the  jurisdic- 
tion of  the  court,  or  rather  within  the  state  in  which  it 
was  pronounced,  and  in  another  state  it  is  a  domestic 
judgment  only  as  to  the  merits  of  the  claim  or  subject 
matter  of  the  suit.  Hence,  in  an  action  on  such  judg- 
ment in  another  state,  exceptions  may  be  taken  to  it 
which  would  be  admissible  in  the  jurisdiction  where  the 
judgment  was  pronounced;  and  in  Ra^  v.  ffeaton^  0 
Wis.,  838,  it  is  held  that  '^  in  the  absence  of  any  proof 
to  the  contrary,  the  laws  of  another  state  are  presumed 
to  be  the  same  as  those  of  the  state  "  in  which  the  ac- 
tion is  pending.  Sherrill  v.  Hophina^  1  Oow.,  103. 
Monroe  v,  Douglas^  1  Seld.,  447.  And  this  exposition 
of  the  law  is  not  in  conflict  with  the  case  of  MUU  v. 
Duryee^  7  Oranch,  481,  for  in  that  case  the  point  decided 
is  that  nil  debet  is  not  a  good  plea  in  an  action  on  a 
foreign  judgment.  This  was  the  only  question  raised  in 
that  case,  and  the  only  legitimate  effect  of  the  decision 
is,  that  such  judgment  cannot  be  controverted  on  the 
merits.  And  it  seems  quite  clear  from  the  language 
employed  in  M  'Elmoyle  v,  Oohen^  13  Pet.,  328,  that  the 
doctrine  enuuicated  in  Mills  v,  Daryee  does  not    ad- 
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mit  of  the  interpretation  that  a  plea  '^  which  rests 
upon  the  groand  of  a  release,  payment,  or  a  presnmp- 
Hop.  of  payment,  from  lapse  of  time,  whether  such  pre- 
sumption be  raised  by  the  common  law  prescription  or 
by  statute  of  limitation,"  cannot  be  pleaded  in  an  action 
on  a  judgment  of  another  state. 

As  far  back  as  the  case  of  ITie  Marahalseay  10  Coke, 
68,  the  doctrine  was  settled  that  no  adjudication  can  be 
valid  unless  the  court  has  jurisdiction  of  the  cause  and 
the  parties;  and  this  principle  applies  with  full  force  in 
an  action  on  a  foreign  judgment  For  in  such  case, 
although  there  may  be  a  record,  yet,  under  the  circum- 
stances, it  is  the  record  of  a  nullity  without  any  legal 
force  whatever.  Folgm*  v.  Oolurnbicm  Ins.  Co.j  99  Mass., 
269.  Price  v.  Hookok^  39  Verm.,  299.  Sted  v.  Smithy 
7  W.  A  S.,  460.  Lcmrenos  v.  Jarmsj  82  111.,  804.  Bis- 
sell  V.  BriggSy  9  Mass.,  462.  Harris  v,  Sardeman^  14 
How.,  889.    Shumtoay  v.  StUlman^  4  Cow.,  292. 

The  rule  will  not  be  questioned  that  the  voluntary  ap- 
pearance of  a  party  to  a  suit,  by  an  attorney  authorized,  is 
as  effective  for  the  purpose  of  jurisdiction  as  an  actual 
service  of  summons.  But  the  appearance  of  an  attorney, 
who  had  no  authority  to  waive  process  or  to  defend  the 
the  suit,  may  be  explained,  and  the  defendant  may  con- 
tradict the  record  in  this  respect  and  show  that  in  point 
of  fact  the  court  pronouncing  the  judgment  did  not  have 
jurisdiction  of  the  cause  or  his  person.  And  though  it 
may  be  contended  that  when  an  attorney  appears  to  the 
prejudice  of  a  party  without  authority  he  may  subject 
himself  to  damages  for  the  injury  to  the  party,  still,  as 
said  in  SheUon  v.  Tiffin^  6  How.,  186,  "  this  would  not 
sufficiently  protect  the  rights  of  the  party,  and  he  is  not 
bound  by  the  proceedings;  there  is  no  other  principle 
which  can  afford  him  adequate  protection."  In  such 
case  the  judgment  is  a  nullity.  Hill  v.  MendenhaU^  21 
Wallace,  454. 
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In  Rape  v.  Heaton^  9  Wis.,  835,  after  an  elaborate 
review  of  the  question,  Paine,  J.,  who  delivered  the 
opinion  of  the  court,  says:  ^^  I  can  see,  therefore,  no  rea- 
son for  any  distinction  as  to  the  right  of  the  party  to 
inquire  into  the  jurisdiction,  between  cases  where  the 
record  is  silent  as  to,  and  cases  wh^re  it  avers  tlie  facts 
necessary  to  show  it." 

Again,  does  not  fraud  constitute  a  good  plea  to  an  ac- 
tion on  a  foreign  judgment  on  the  ground  that  it  vitiates 
everything?  In  Farmer^ %  Case^  3  Coke,  77,  it  is  held 
that  all  acts  and  deeds,  judicial  as  well  as  extra-judicial, 
if  mixed  with  fraud,  are  void.  Hoatt  v,  Holoomb^  3  Fos- 
ter, 554. 

In  Borden  v.  Fitohy  15  John.,  146,  in  respect  of  a  for- 
eign judgment  it  is  said :  ^'  It  is  competent  to  allege 
fraud;  otherwise  the  party  would  be  permitted  to  derive 
a  benefit  from  his  own  misconduct;  a  position  altogether 
inadmissible."  Lawrenoev.  Jarvisj  32 111.,  310.  Shel' 
ton  V.  Tiprhy  6  How.,  186,  188. 

It  only  remains  to  remark  that  the  act  of  May  26th, 
1790,  provides  that  judicial  records  authenticated  as  pre- 
scribed ^^  shall  have  such  faith  and  credit  given  to  them, 
in  any  court  within  the  United  States,  as  they  have,  by 
law  or  usage,  in  the  courts  of  the  state  from  whence  the 
said  records  are  or  shall  be  taken,"  and  that  under  this 
law  the  rule  seems  to  be  well  settled,  that  the  judgment 
of  a  state  court  so  authenticated  is  conclusive  upon  the 
merits  or  subject  matter  of  the  suit;  but  that  it  doe^  not  ex- 
clude such  defenses  as  inquire  into  the  jurisdiction  of  the 
court  in  which  it  was  pronounced,  or  the  right  of  the 
state  itself  to  exercise  authority  over  the  person  or  the 
subject  matter  of  the  suit,  or  to  plead  as  a  defense  to  an 
action  on  such  judgment,  a  release,  payment,  or  limita- 
tion by  common  law  prescription  or  statute,  or  fraud  in 
obtaining  the  judgment. 

In  the  case  at  bar  the  proceedings  cannot  be  consid- 
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ered  as  collateral,  because  it  is  an  action  brought  directly 
upon  a  judgment  revived,  and  in  this  action,  founded  on 
such  judgment  revived,  the  plaintiff  offered  evidence 
tending  to  prove  his  defense  set  up  in  his  answer,  but 
it  was  rejected  by  the  court. 

I  think,  according  to  the  terms  employed  in  the  act 
prescribing  the  mode  of  authentication  and  effect  of  ju- 
dicial proceedings,  and  the  interpretation  given  to  it 
by  the  courts,  the  rejection  of  the  evidence  offered  was 
error. 

The  foregoing  views  of  this  case  dispose  of  the  charge 
given  by  the  court  to  the  jury. 

The  judgment  of  the  court  below  must  be  reversed 
and  the  cause  remanded  for  trial  de  novo, 

SeVBBSED  Ain>  RKMAWDED. 
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FUBNAS,  IbISH  &    Co.,  PLAINTIFFS  IN  BBBOB,  V.  AdoLPHVS     6  429 
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IS  770 


1.  Agency :  authobftt  to  appoint  sitb-aobntb.  An  agent  can 
do  for  his  principal  only  that  which  his  principal  aathorizes. 
Ordinarily  an  agent  appointed  to  transact  a  particular  business 
has  not  thereby  a  right  to  make  another  person  the  representa- 
tive of  his  principal. 

Z,  : .  Bat  when  the  general  agent  is  specially  author- 
ized to  employ  sub-agents  to  act  in  the  name  of  his  principal,  the 
fturther  anthority  to  bind  the  principal  for  their  payment  will  be 
implied. 

3.    : .    A  private  understanding  between  the  principal 

and  general  agent,  by  which  the  latter  was,  himself,  to  pay  such 
sub-agents  for  their  services,  would  not  bind  them  if  not  brought 
to  their  notice. 


:  pbincipal  bound,  whbn.    The  acts  of  a  general  agent 

with  reference  to  the  subject  of  the  agency  will  bind  his  princi- 
pal, although  he  may  have  received  private  instructions  narrow- 
ing his  anthority,  unless  such  instructions  are  known  to  the 
party  dealing  with  him. 
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Erbob  from  the  district  court  of  Lancaster  county. 
The  cause  was  tried  before  a  referee,  whose  report  was 
confirmed  and  judgment  rendered  by  Lakb,  Oh.  J.,  at 
the  April  term  of  said  court,  A.D.,  1875,  in  favor  of 
Frankman  for  the  snm  or  $237.50.  The  defendants 
*  there,  Furnas,  Irish  &  Co.,  brought  the  cause  here  by 
petition  in  error.  Further  facts,  necessary  to  an  under- 
standing of  the  points  decided,  appear  in  the  opinion. 

Brownj  England  <b  Brovm^  for  plaintiffs  in  error. 

Lamhj  BUlingsley  <&  I/miberUon^  for  defendant  in 
error. 

No  briefs  on  file. 

Lakb,  Gh.  J. 

The  only  question  in  this  case  is  whether  the  facts 
found  by  the  referee  justified  his  conclusion  that  the 
])laintiffs  in  error  were  liable  on  the  contract  under 
which  the  defendant  performed  the  service  for  which  the 
action  was  brought.  No  question  is  raised  as  to  the 
sufficiency  of  the  evidence  to  establish  all  the  facts  found 
by  the  referee,  which,  so  f€Lr  as  they  concern  the  present 
issue,  are  substantially  as  follows: 

In  July,  1878,  Frankman  applied  to  Robert  W.  Fur- 
nas,  one  of  the  members  of  the  firm  of  Furnas,  Irish  & 
Co.,  to  be  employed  in  canvassing  for  orders  for  nursery 
stock,  the  firm  being  then  engaged  in  the  nursery  busi- 
ness. Furnas  did  not  employ  but  sent  him  to  one 
John  H.  Martin,  who  was  then  the  agent  of  the  firm, 
''with  very  general  authority  to  superintend,  manage, 
and  carry  on  said  business,"  which  he  did,  ''  in  their 
firm  nams.^^  Furnas,  at  the  same  time,  telling  him  that 
''Martin  was  doing  all  their  business  in  the  nursery 
line."    Frankman,  thereapon,  applied  to  Martin,  who 
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employed  him  in  the  name  of  the  firm,  ^'  to  engage  in  the 
basinesB  of  selling,  packing  up,  and  delivering  nursery 
stock  for  Famas,  Irish  &  Co.  during  the  winter  and 
spring  of  1874,"  etc.  By  virtae  of  this  employment,  and 
under  the  direction  of  Martin,  services  were  performed 
of  the  value  found  by  the  referee. 

The  chief  objection  to  the  referee's  conclusion  of  law 
seems  to  be  based  on  the  fact,  that  by  the  terms  of  Mar- 
tin's engagement  with  Furnas,  Irish  &  Co.,  he  ^^  was  not 
authorized  to  employ  other  agents  for  and  on  behalf  of 
the  firm,  so  as  to  make  it  liable  for  their  services." 
That  all  sub-agents  ^'  were  to  be  Martin's  agents,  and 
they  were  to  look  solely  to  him  for  compensation  for 
their  services." 

Undoubtedly,  if  Frankman  had  been  aware  of  this 
restriction  upon  Martin's  authority,  it  would  have  proven 
an  insuperable  objection  to  his  recovery,  and  he  would 
have  been  compelled  to  look  to  Martin  alone  for  com- 
pensation. And,  doubtless,  it  would  have  been  the 
same  had  he  not  been  led  to  believe  by  the  firm  itself 
that  Martin  was  possessed  of  all  the  authority  in  and 
about  the  business  that  he  assumed  to  exercise.  ^^  An 
agent  can  do  for  his  principal  only  that  which  his  prin- 
cipal authorizes;  and  if  the  principal  appoint  an  agent 
to  act  for  him  as  his  representative  in  any  particular 
business,  this  agent  has  not  thereby  a  right  to  make 
another  person  the  representative  of  his  principal."  1 
Parsons'  Contracts,  71. 

But  here,  in  addition  to  the  declaration  of  Furnas, 
that  ^'  Martin  was  doing  all  their  business  in  the  nursery 
line,"  the  rlBferee  found  that  Frankman  ^^  had  no  know- 
ledge that  Martin  was  not  authorized  to  enter  into  the 
contract "  in  the  name  of  the  firm,  ^<  but  on  the  con- 
trary, he  was  informed  by  Martin,  and  believed  that  he 
had  such  authority."  It  was  also  known  to  him  ^^  that 
Martin  had,  and  exercised,  the  superintendence  and  man« 


432      SUPREME  COURT  OP  NEBRASKA, 

NicholB,  Shepard  A  Co.  v.  Hail. 

a£?emeDt  of  said  bnBineBS,  and  carried  on  the  same  in  the 
firm  name  of.  Furnas,  IrUhA  Co." 

It  is  clear  that  the  facts  found  by  the  referee  consti- 
tuted Martin  the  general  agent  of  Furnas,  Irish  &  Co., 
in  the  sale  of  nursery  stock,  with  full  authority  to  em- 
ploy subordinates  to  solicit  orders  in  the  name  of  the 
firm.  And  this  authority  included  also  the  power  to 
bind  his  principals  for  the  payment  of  compensation  as 
to  all  persons  not  advised  of  the  private  understanding 
by  which  Martin  himself  was  to  pay  those  whom  he 
should  thus  employ.  It  is  settled  law  that  the  acts  of 
a  general  agent,  with  reference  to  the  subject  of  the 
agency,  will  bind  his  principal,  although  he  may  have 
received  private  instructions  narrowing  his  authority, 
unless  such  instructions  are  known  to  the  party  dealing 
with  him.    JUamiing  v.  Oasharie^  27  Ind.,  899. 

We  are  of  opinion  that  the  referee  was  clearly  right 
in  his  application  of  the  law  to  the  facts  found  by  him, 
and  that  the  judgment  of  the  court  below  must  be 
affirmed. 

JuDQMBNT  Affirmed. 


Nichols,  Shepabd  &  Co.,  PLAiimFFS  in  ebbob,  v.  J. 
Hail  and  Jaoob  Hoffman,  dbfbndants  in  bbbob. 

1.  Warranty.  Defendants  gave  M.  an  order  for  a  certain  kind 
of  thresher,  on  the  hack  of  which  was  a  printed  warranty ;  the 
order  was  presented  to  the  agents  of  the  plaintiffs ;  it  ^As  neither 
accepted,  nor  was  the  machine  iVirnished ;  but  M.  acting  for  the 
agents  sold  the  defendants,  under  a  distinct  contnict,  an  old  and 
different  kind  of  thresher.  HM^  that  the  order  and  warranty 
did  not  apply  to  the  machine  furnished. 

2.    :  rasTBucnoNS  to  JURY.  Where  no  warranty,  either  in  fact 


or  law,  is  involved  in  a  contract  for  the  sale  of  a  thresher,  it  is 
error  for  the  coort  to  instruct  the  jury  to  inquire  into  or  de- 
termine any  question  of  warranty  in  such  case. 
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Erbor  from  the  district  court  for  Cuming  county. 
The  cause  was  first  brought  here  in  1876,  and  is  reported 
in  4  !N  eb.,  211.  A  new  trial  resulting  in  a  Verdict  against 
the  plaintiffs,  the  cause  was  again  brought  up  by  petition 
in  error,  but  there  being  no  final  judgment  entered,  it  was 
remanded  to  the  district  court  for  further  proceedings.  6 
Neb.,  194.  Judgment  being  there  entered  on  the  ver- 
dict, and  the  cause  brought  to  this  court,  it  was  tried 
during  the  present  term. 

For  any  ftirther  understanding  of  the  facts  in  the  case 
reference  may  be  had'  to  4  Neb.,  210. 

Uriah  Brtmer^  for  plaintiffs  in  error. 

Ji.  F,  Stevenson^  for  defendants  in  error. 

Gaiiht,  J. 

It  appears  from  the  record  that  the  machine  in  ques- 
tion in  this  case  was  purchased  by  defendants  from 
one  Wm.  Malchow;  that  sometime  prior  to  the  pur- 
chase of  the  same  they  gave  to  Malchow  an  order  for 
a  '^  Nichols  &  Shepard  thresher  and  power  of  the 
latest  patent  and  most  modern  improvements."  Mal- 
chow testifies  that  he  left  with  or  sent  this  order  to  Hur- 
ford  &  Edgar,  of  Omaha,  but  they  told  him  they  could 
not  famish  such  machine,  as  the  order  was  handed  in 
too  late,  and  all  the  machines  they  had  ordered  from  the 
factory  were  sold;  but  that  they  showed  him  an  old  ma- 
chine, which  '*'  was  shipped  from  some  place  in  Kansas," 
and  had  been  exposed  to  the  weather,  and  that  this  "  ma- 
chine had  been  repainted  or  varnished  before  it  left 
Omaha  and  then  sent  to  him,"  at  West  Point.  And  in 
answer  to  question  seventy-four,  he  says:  "  I  was  agent 
of  John  T.  Edgar  and  O.  P.  Hurford  in  selling  this  ma- 
chine to  Hoffman  and  Hail."  Defendant  Hoffman  sub- 
stantially testified  that  he  got  the  machine  from  Mal- 
39 
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chow,  and  at  the  time  Malchow  told  him  be  oonld  not  get 
the  machine  ordered,  that  the  order  was  handed  in  too 
late,  bat  "  Edgar  had  sent  him  a  machine  that  he  got 
from  Kansas  which  had  been  exposed  to  the  weatiier 
several  years,  was  repainted  and  was  a  Nichols,  Shepard 
&  Co.,' machine  of  an  old  pattern,  and  if  we  wanted  a 
machine  we  coald  have  this,"  and  that  he  told  defendant 
Hail  abont  it  Defendant  Hail  testified  t^at  he  knew 
they  did  not  get  the  machine  ordered — that  he  knew  the 
difference  between  the  one  for  which  the  order  was  given 
and  the  one  they  received,  and  that  about  two  weeks 
after  they  got  the  machine,  the  notes  were  given  for  it 
It  is  therefore  clear  from  the  record  that  the  order  given 
for  a  machine  was  not  acted  on,  and  nothing  was  done 
under  it.  When  stripped  of  all  extraneous  matter,  the 
entire  transaction  resnlted  merely  in  a  contract  between 
the  defendants  and  Malchow,  as  the  agent  of  Hurford  & 
Edgar,  for  the  sale  of  the  old  machine  to  defendants, 
without  any  warranty  whatsoever. 

Now  this  case  was  heretofore  tried  in  this  conrt  on 
error  upon  a  very  similar  record  of  facte,  and  a  mere  ref- 
erence to  tiiie  determination  of  the  questiona  presented 
in  that  case  might  be  sofficient  to  dispose  of  the  ma- 
terial questions  raised  in  the  case  at  bar.    4  Neb.,  210. 
But  it  may  be  further  observed  that  as  there  was  not, 
either  in  fact  or  law,  any  qoestiou  of  warranty  involved 
in  the  case,  as  shown  by  the  record,  it  was  error  to  in- 
strnct  the  jury  to  determine  the  question :     "  Was  the 
'"°'"^'*"'»  the  defendants  received  ioo/mmted  expresslyl" 
in  instructing  the  jury  as  follows;  "  If  yoa  find 
ndant  has  sustained  damages  by  reason  of  the  de- 
naterial  or  br«aeh  of  warranty  equal  or  superior 
mount  of  plaintiffs'  claim  at  the  commencement 
uition,  yoa  will  simply  find  for  the  defendant." 
astructions  would  strongly  tend  to  impress  the 
f  the  jnrors  with  the  belief  that  the  machine  in 
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qneBtion  was  warranted  by  plaintiffs,  and  were  calculated 
to,  and  no  doubt  did,  mislead  the  jury  in  regard  to  the 
real  facts  of  the  case. 

The  judgment  of  the  court  below  must  be  reversed, 
and  the  cause  remanded  for  trial  de  novo. 

Beysbsed. 


William  Fritz,  plaintiff  m  bbbos,  v.  F.  W-  Baenbs 

AND  OTHBB8,  DEFENDANTS  IN  EBBOB. 

1.  Praotioe :    signiko  and  yebiftino  psTrnoN.    The  failure  to 
sign  and  verify  a  petition  is  no  ground  for  dismisBing  an  action. 

2.    :     .  When  these  defects  exist  in  a  petition,  a  motion 

may  be  properly  interposed  to  strike  the  petition  from  the  files, 
which  will  coAipel  the  filing  of  a  new  petition  properly  verified. 

Ebbob  from  the  district  court  of  Madison  county. 
J.  K.  P.  McOaUwm,^  for  plaintiff  in  error. 
TT.  M.  Rohvnson^  for  defendant  in  error. 

Lake,  Gh.  J. 

The  record  in  this  case  discloses  the  fact  that  the  pe- 
tition when  filed  in  the  court  below,  and  at  the  time  the 
summons  issued  thereon,  was  neither  signed  nor  yen- 
fied  as  the  statute  requires.  In  fact  these  requisites 
were  both  entirely  wanting.  While  in  this  condition 
the  defendants  moved  ^^  the  court  to  dismiss  the  suit  for 
the  reason  that  there  is  no  petition  filed  in  said  court  as 
required  by  law."  The  court  Sustained  this  motion  and 
^^  dismissed  the  action  without  prejudice  at  the  plantiff 's 
costs." 

When  the  defects  here  mentioned  exist  in  a  petition  a 


6  4%; 

86  7?! 

0  4361 

31  791 1 


486      SUPREME  COURT  OP  l^EBRASKA, 

Allen  T.  Saunders. 

motion  particularly  specifying  them  may  be  properly 
interposed  to  strike  it  from  the  files.  The  sustaining  of 
such  a  motion  will  of  course  compel  the  plaintiff  to  file 
a  new  petition,  properly  verified.  But  so  long  as  such 
defective  petition  remains  on  file  it  furnishes  no  ground 
for  dismissing  the  action,  nor  can  a  motion  to  that  end 
be  properly  sustained. 

For  these  reasons  the  judgment  of  the  district  court 
is  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings. • 

Rbvbbsbd  and  rbkandkd. 


'  33  ^  Daniel  A14LEN,  PLAnrriFF  m  xbbob,  v.  Mabthbna 

Ji    4361  SaUNDEBS,  DEFSHDAISIT  IN  XBBOB. 

dSl    lesj  ' 

1.  Pleading:  In  pleading,  each  party  mnst  set  forth  a  plam, 
concise  statement  of  facts  relied  on  to  maintain  his  cause  of  ac- 
tion or  his  defense  to  the  action. 

2.    :    FLBA  IN  BAB.    A  party  cannot  avail  himself  of  the 

benefits  of  a  plea  in  bar,  or  of  a  former  recoveiy,  by  exceptions 
to  testimony,  or  by  motion  subsequent  to  the  trial ;  it  most  be 
pleaded  to  make  such  defense  available. 

3.  Judgment:  operation  and  bffbct:  landlobd  and  tenant. 
A  recovery  of  judgment  for  monthly  rent  having  become  due,  is 
not  a  bar  to  a  future  action  and  judgment  for  rent  falling  due 
thereafter  upon  a  lease  which  provides  for  the  payment  of  a  cer- 
tain monthly  rent 

i.  Praotioe:  instruotionb  to  jury.  An  instruction  asked  to 
charge  the  jury  that  there  is  no  proof  of  a  certain  matter  in  con- 
troversy, when  there  was  some  testimony  in  reference  to  the 
matter,  though  very  slight,  was  properly  refused. 

5.  Iiandlord  and  Tenant :  action  fob  rent.  In  an  action  for 
rent  against  a  tenant,  who  has  taken  a  lease  for  one  year  and 
abandoned  the  property,  ^eldy  it  was  proper  to  charge  the  juiy 
that  the  landlord  should  let  the  property  thereafter  in  as  profita- 
ble a  way  as  a  prudent  man  would  do,  but  that  he  was  not  obliged 
to  let  it  to  a  tenant  whose  business  would  permanently  injure  it 
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Ebbob  from  the  district  court  of  Douglas  county- 
Tried  below  before  Sayagb,  J.  The  case  is  stated  in  the 
opinion. 

J.  Z.  Webster  and  R,  E,  Gaylord^  for  plaintiff  in 
error. 

The  petition  in  the  conrt  below  shows  that  the  tenant 
'^  abandoned  said  premises  and  refused  to  pay  any  more 
rent  for  the  same,  or  to  recognize  any  liability  thereafter 
to  pay  rent  to  plaintiff  under  said  contract  of  leasing." 
Afterwards  the  landlord  sued  and  recovered  the  second 
month's  Tent.  This  action  is  to  recover  the  rent  for  the 
remaining  part  of  the  year.  Here  was  an  entire  breach  of 
the  contract.  The  relatiaa  of  landlord  and  tenant  was  put 
to  an  end,  and  hence  but  one  action  accrued  to  the  land- 
lord, which  was  an  action  for  damages.  He  cannot  split  up 
his  entire  demand,  and  harass  the  plaintiff  in  error 
with  the  costs  of  a  litigation  at  the  end  of  every  month. 
Having  already  prosecuted  one  action  to  judgment,  the 
same  is  a  bar  to  this  suit.  Clossmcm  v,  LolgosU^  28  £ng. 
L.  and  Eq.,  140.  Fi%k  v.  Folley^  6  Hill,  54.  Gordon  v. 
BrewsteVj  7  Wis.,  355.  Veg/Ue  v.  Roaglamd^  6  Dntcher, 
125.  O.  &  N.  W.  R.  W.  Co.  V.  NichoU,  57  111.,  464. 
Bran/nmberg  v.  I.  P.  c&  0,  R.  5.,  13  Ind.,  103.  Shqfer 
V.  Lee,  8  Barb.  412.  Par.  on  Cont.  6th  Ed.,  Vol.  3,  189. 
Booge  v.  Pacific  R.  R.,  33  Mo.,  212. 

The  court  therefore  erred  in  admitting  any  testimony 
under  the  petition,  and  in  rendering  judgment  upon  the 
verdict. 

The  court  should  have  charged  the  jury  what  the  law 
was  as  to  the  facts  proved  in  Bonner's  testimony.  There 
being  no  proof  of  resulting  damage  to  the  building  the 
court  should  have  given  the  direct  instructions  as  re- 
quested.    Wiener  v.  Davenport,  5   Mich.,  501.     The 
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charge  as  given  is  erroneous  in  that  it  assumes  that  to 
use  the  building  for  a  meat  market  would  have  perma- 
nently injured  it  more  than  an  ordinary^  business.  WaU 
V.  OoodenougK^  16  111.,  415.  McLarerb  v.  Hallj  26  Iowa, 
808.  Preston  v.  KeySj  23  Oal.,  194.  It  had  a  tendency 
to  mislead  or  draw  away  the  minds  of  the  jury  from 
what  the  <ridence  was,  and  was  therefore  erroneous. 
Eames  v.  Blackhart^  12  111.,  195.  Hastings  v.  BcmgoTj 
18  Me.,  436.  It  was  erroneous  for  the  court  to  lav  down 
generally  what  the  duty  of  the  landlord  was  as  to  rent- 
ing the  premises,  even  though  the  law  be  correctly 
stated;  but  the  charge  should  have  been  framed  to  con- 
form to  the  particular  state  of  facts.  Morris  v.  Pluttj 
32  Conn.,  75 — 82.  Am.  Ex.  Co.  v.  Parsons^  44  lU., 
317.     Chicago  v.  Utley^  38  111.,  410. 

John,  D.  Howey  for  defendant  in  error. 

Counsel  errs  in  the  assumption  that  the  relationship 
of  landlord  and  tenant,  und  the  contract  between  the 
parties,  could  be  terminated  by  the  act  of  the  tenants 
alone  by  abandoning  the  premises  and  refusing  to  ac- 
knowledge any  liability  thereafter  to  pay  rent.  Chant  v. 
Bamseyy  7  Ohio  State,  157.  We  allege  that  we  refused 
to  receive  a  surrender  of  the  premises,  or  release  the  les- 
sees from  liability,  and  so  the  jury  found.  The  lease- 
hold interest  of  the  lessees  continued  till  the  end  of  the 
term.  They  had  stipulated  to  pay  $80  per  month  rent, 
for  one  year;  and,  of  course,  on  every  default  a  cause  of 
action  arose  to  defendant.  As  a  matter  of  fact,  nothing 
was  litigated  in  the  first  action  but  the  one  month's  rent; 
indeed,  nearly  all  of  the  rent  sued  for,  herein,  accrued 
after  that  suit  had  been  adjudicated,  and  in  the  nature 
of  things,  could  not  have  been  litigated  in  that  suit  so 
long  as  the  contract  continued  in  force,  find  the  term 
undetermined. 
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The  decisive  test  in  the  cases  where  the  question  re- 
lied on  is  presented,  is  whether  the  contract  had  been 
absolutely  terminated,  or  whether  it  continued  in  force. 
In  the  former  case,  as  in  this,  the  plaintiff  asserted  and 
relied  upon  the  contract;  in  both  cases  defendant  denied 
the  contract;  in  both  cases  it  was  adjudicated  that  the 
contract  continued  in  existence.  Being  in  existence,  the 
status  of  the  parties  was  the  same  as  to  this  question 
as  it  would  have  been  if  the  lessees  had  continued  to  ac- 
knowledge its  binding  force  and  to  occupy  the  premises, 
default  having  been  made  in  the  payment  of  the  rent. 
See  Sedg.  Meas.  Dam.,  268,  [*22&.']  24  Ala.,  194. 
Sedg.  M.  Dam.,  351,  note/  p.  267,  et  aeq.  McOormell  v. 
Kibbe,  38  Dls.,  175.  Badg&r  v.  TUcomb,  16  Pick.,  409, 
and  citations.  Benderiuigle  v.  Cocks^  19  Wend.,  207^ 
and  citations.     Shepherd  v,  WiUdSj  19  Ohio,  142. 

Gantt,  J. 

This  action  was  brought  by  defendant  in  errov  against 
plaintiff  in  error,  as  the  surviving  partner  of  the  firm 
of  Gray  &  Allen,  upon  a  parcel  lease  for  one  year — to  re- 
cover a  balance  of  rent,  agreed  to  be  paid  monthly,  for 
a  certain  property  in  the  city  of  Omaha.  It  appears 
that  Gray  &  Allen  had  previously  occupied  the  premises 
under  an  unexpired  lease  to  other  parties.  It  is  substanti- 
ally alleged  in  the  petition  that  the  lease  to  Gray  & 
Allen  was  made  by  parol,  under  which  they  occupied 
the  premises  for  some  time,  and  that  they  then  aban- 
doned the  same  and  refused  to  pay  the  rent  agreed  to  be 
paid;  that  the  rent  for  the  month  of  April  was  paid  by 
them,  and  that  about  the  first  of  June  suit  was  brought 
against  them,  before  a  justice  of  the  peace,  to  recover 
the  rent  for  the  month  of  May,  and  judgment  thereon 
was,  on  or  about  the  eleventh  day  of  August,  rendered 
for  that  month's  rent     It  is  further  alleged  that,  at  the 
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reqaest  of  Gray  &  Allen,  the  defendant,  daring  the  un- 
expired term  of  the  lease,  received  from  other  parties, 
for  the  nse  of  the  premises,  a  certain  amoant  of  rent  on 
account  of  the  plaintiff  in  error.  The  plaintiff  in  error 
pleaded  specific  denials  to  the  allegations  of  the  petition, 
and  averred  that  Gray  &  Allen  were  notified  by  defen- 
dant to  vacate  the  premises,  and  that  they  did  so  on  the 
fifth  day  of  May,  1874.  The  new  matter  set  up  in  the 
answer  is  denied  by  the  reply.  Upon  the  issues  raised 
by  these  pleadings  the  cause  was  tried*,  and  the  jury  by 
their  verdict  found  them  in  favor  of  defendant  in  error, 
who  was  plaintiff  in  the  court  below. 

The  first  proposition  urged  upon  the  court  in  the  ar- 
gument for  the  plaintiff  is,  that  the  defendant  having 
prosecuted  an  action  to  recover  the  rent  for  the  month 
of  May,  and  having  obtained  a  judgment  for  that 
month's  rent,  such  judgment  is  a  bar  to  this  action,  and 
therefore  the  court  erred  in  admitting  any  testimony 
under  the  defendant's  petition,  and  in  rendering  judg- 
ment upen  the  verdict. 

I  think,  upon  a  careful  examination  of  the  authorities 
cited  in  support  of  this  proposition,  it  will  be  discovered 
that  the  general  doctrine  enunciated  by  them  is  to  the 
effect,  that  when  the  contract,  in  all  its  essential  parts, 
is  in  substance  an  entirety,  a  judgment  recovered  for  a 
breach  of  any  part  of  such  contract  will  operate  as  a 
bar  to  any  future  action  thereon. 

In  Benderna^le  v.  Cocks^  19  Wend.,  207,  it  is  said: 
^'  In  respect  to  separate  and  independent  contracts  the 
books  agree  that  separate  actions,  whether  the  proper 
form  be  covenant,  assumpsit,  or  debt,  may  be  brought  at 
the  pleasure  of  the  party,  subject  only  to  the  power  of 
the  court  to  direct  them  to  be  consolidated  in  proper 
cases.  Phillips  v.  JSeri/'k,  16  John.,  136.  Badger  v. 
Titcofni,  15  Pick.,  409.  Rex  v<  The  Sheriff  of  Hert- 
fordshire^  1  Barn.  &  Adolp.,  572.     With  respect  to  in- 
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stallmentB  of  money  due  at  Buocessive  days  nnder  the 
same  contract,  a  difference  is  taken,  that  if  the  action 
be  debt  it  mnst  be  brought  for  the  whole.  Rudder  v. 
Pierce^  1  H.  Bl.,  550.  Bnt  if  it  be  covenant  or  as- 
sumpsit, the  action  may  be  for  each  snccessive  install- 
ment as  it  falls  dae.  Cook  v.  Whorwood^  2  Sannd.,  887. 
15  Pick.,  409.  And  so  without  doubt  as  to  any  other 
breaches  of  several  covenants  or  promises  contained  in 
the  same  contract,  provided  the  action  be  brought  before 
the  subsequent  breaches  are  committed.  The  cases  all 
agree  that,  where  the  demand  is  entire,  a  recovery  for 
part,  bars  a  suit  for  the  whole." 

In  the  case  at  bar,  the  monthly  rents  to  be  paid  are 
divisible,  and  for  each  successive  month's  rent',  as  it  falls 
due,  an  action  of  assumpsit  wonld  lie,  and  so  will  an  ac- 
tion under  our  system  of  code  procedure.  If  the  owner 
of  property  shall  lease  the  same  for  one  year,  or  a  term 
of  years,  for  a  certain  monthly  rent  to  be  paid  for  the 
use  and  occupancy  of  the  same,  would  it  be  morally 
right  and  honest  or  just,  upon  any  principle  of  legal 
science,  for  a  court  by  its  sic  volo  to  establish  the  doc- 
trine that  upon  failure  of  the  tenant  to  pay  the  rent 
monthly  according  to  the  contract,  the  landlord  cannot 
by  any  legal  proceeding  collect  such  rent  as  it  falls  due 
without  forfeiting  that  for  the  remainder  of  the  term  by 
a  plea  in  bar  of  a  former  recovery  f  We  cannot  give 
our  assent  to  the  establishment  of  such  a  rule  in  the  ad- 
ministration of  the  law.  But  how  can  the  proposition 
contended  for  be  maintained  under  the  pleadings  in  this 
case?  The  answer  contains  specific  denials  of  the  alle- 
gations of  the  petition ;  and  although  some  new  matter 
is  set  .up,  yet  it  contains  no  averment  of  a  former  re- 
covery as  a  bar  to  this  action.  No  such  issue  is  raised 
by  the  pleadings,  and  we  think  it  is  quite  clear  that  a 
party  cannot  avail  himself  of  the  benefits  of  a  plea  in 
bar  by  exceptions  to  testimony,  or  by  motion  subsequent 
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to  the  trial.  In  A.  <&  N,  R,  B.  Go,  v.  Washburn,  6 
Neb.,  124,  it  is  said  the  ''  statute  is  intended  to  require 
each  party  to  make  a  plain,  concise,  and  distinct  state- 
ment of  the  facts  he  intends  to  prove  in  order  to  main- 
tain his  cause  of  action  or  his  defense  to  the  action, 
and  thereby  inform  the  adverse  party  of  the  precise 
grounds  npon  which  he  intends  to  rely,  *  *  *  and 
in  this  regard  it  is  restrictive  in  its  operation  in  the  ad- 
mission of  evidence."  Therefore,  ^'  every  defeaee  to  an 
action,  whether  partial  or  entire,  must  be  set  up  in  the 


answer." 


The  second  proposition  urged  in  the  argument  for  the 
plaintiff  is,  that  the  court  erred  in  refusing  to  instruct 
the  jury,  ^  that  it  is  not  denied,  but  stands  admitted, 
that  Bonner  would  have  given  seventy-five  or  eighty  dol- 
lars a  month  for  said  building;  you  therefore  must  de- 
duct the  amount  which  Bonner  was  willing  to  pay,  from 
any  claim  the  plaintiff  (defendant  in  error),  might 
have  against  Allen.  There  is  no  proof  that  using 
the  building  for  a  meat  market  would  have  injured  it 
in  anywise;"  and  in  giving  the  following:  "It  was 
the  duty  of  the  plaintiff  (Aefendant  in  error)  to  let 
the  building  after  it  was  vacated  by  Gray  &  Allen  to 
as  good  advantage  and  in  as  profitable  a  way  as  would 
be  done  by  an  ordinarily  careful  and  prudent  man,  but 
she  was  not  obliged  to  let  to  tenants  whose  business  was 
of  such  a  character  as  would  be  of  permanent  injury  to 
the  property  in  a  greater  degree  than  ordinary  business.'' 
The  instruction  asked  is  based  on  testimony  substanti* 
ally  as  follows:  James  Bonner  testified  that  in  a  conver- 
sation with  the  "  governor  "  he  offered  him  seventy-five 
or  eighty  dollars  rent  for  the  premises,  but  the  "  gover- 
nor "  said  the  property  belonged  to  Mrs.  Saunders,  and 
he  did  not  like  to  have  a  market  in  it;  and  on  cross- 
examination  he  says  the  "  governor "  objected  to  his 
going  in  to  keep  a  meat  market  in  it. 

Was  this  offer  to  pay  so  much  rent  monthly,  guar- 
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terly,  or  for  one  year!  The  record  does  not  show. 
Alvin  Saunders  testified  that  he  told  Bonner  that 
he  thought  it  would  damage  the  building  to  have 
it  rented  for  a  butcher  shop.  Now  it  appears  from 
the  testimony  that  Alvin  Saunders  objected  to  the 
premises  in  question  being  used  for  a  meat  market 
on  the  ground  that  it  would  damage  the  building. 
And  though  the  evidence  may  be  very  slight,  still 
it  should  be  submitted  to  the  consideration  of  the  jury, 
for  it  is  not  the  province  of  the  court  to  draw  inferences 
from  the  evidence,  however  slight  it  may  be,  or  deter- 
mine what  it  does  or  does  not  prove.  Therefore,  we 
think  the  instruction  asked  was  properly  refused.  But, 
it  may  be  inquired,  ert  pasaarU^  how  does  this  testimony 
affect  the  rights  of  the  defendant?  Who  is  the  ^^  gover- 
nor "  to  whom  James  Bonner  made  the  offer?  He  may 
be  Alvin  Saunders,  and  Alvin  Saunders  may  be  the  hus- 
band of  the  defendant,  and  may  have  been  her  agent  in 
charge  of  the  property;  but  the  record  does  not  state 
any  such  fact,  and  it  is  not  the  province  of  the  court  to 
put  such  facts  into  the  record  by  presumption. 

'The  charge  given  by  the  court  to  the  jury,  we  think 
correctly  states  the  law  of  the  case,  and  had  direct  ap- 
plication to  the  evidence;  but  if  viewed  merely  as  an 
abstract  proposition  of  law  without  any  evidence  to 
which  it  may  apply,  it  could  not  prejudice  any  rights  of 
the  plaintiff  in  error,  nor  in  any  way  mislead  the  jury, 
and  therefore  furnishes  no  ground  for  the  reversal  of  the 
judgment.  In  Oay)  v.  The  People^  8  Neb.,  369,  it  is 
said  that  '^  many  cases  are  to  be  found  wherein  it  is  held 
that  even  an  erroneous  instruction,  on  a  point  entirely 
outside  of  the  case,  as  made  by  the  evidence,  furnishes 
no  ground  for  the  reversal  of  a  judgment  otherwise  cor- 
rect."  1  Ohio  State,  66. 
The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affibmed. 
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Jambs  Camebon,  plaintiff  in  erbob,  v.  Thb  Sandwich 
Manufaotubing  Co.,  defendant  in  bbbob. 

1.  Stay  of  Execution:  UNDBRTAxiNa  fob.  To  operate  as  a 
strictly  statutory  stay  of  execution,  the  undertaking  must  be 
given  within  the  time  limited  by  law.  But  a  stay  may  be  effected 
afterwards  by  agreement  between  the  parties  upon  a  sufficient 
consideration. 

2.  :  .  If  by  agreement  the  undertaking  is  given  after- 
wards, and  the  stay  is  thereby  obtained,  the  defendant  having  re- 
ceived the  benefits  of  the  contract  will  not  be  permitted  to  repu- 
diate the  obligation  thereby  assumed. 

Ebbob  from  the  district  court  of  Biehardson  county. 
It  was  an  action  against  Oameron  upon  a  bond  for  stay 
of  execution  on  a  judgment  rendered  in  the  probate 
court.  Judgment  was  rendered  against  him  in  the  court 
below,  Weavkb,  J.,  presiding,  to  reverse  which  he 
brought  the  cause  here  by  petition  in  error. 

lahomi  Reavia  and  A.  R.  8ooU^  for  plaintiff  in  error. 

At  common  law  there  was  no  such  thing  as  stay 
of  execntion  by  bond  or  undertaking.  This  is  an  inven- 
tion of  modern  legislation,  and  is.  the  creature  of  the 
statute.  To  be  of  any  validity,  therefore,  it  must  be 
taken  by  ar  court  or  oiBcer,  having  lawfal  authority  to  do 
so,  in  a  proper  case,  and  within  the  time  fixed  by  the 
statute.  Indeed,  it  may  be  regarded  as  settled  law 
everywhere,  tliat  when  a  bond  is  taken  by  an  officer  or 
court  acting  simply  under  statutory  power,  the  instru- 
ment must  not  only  be  authorized  by  the  statute  but  it 
must  appear  that  it  was  taken  exactly  or  substantially 
in  accordance  with  the  statutory  power.  Byera  v.  Ths 
State^exrel.  EutcMaon,  20  Ind.,i7.  Meyera  v.  TheState^ 
19  Ind.,  127.     Maney  v.  TUcomb,  19  Ind,,  135.     BuUer 
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V.  Wadlei/j  15  Ind.,  602.  SkeUon  v.  Bliss,  7  Ind.,  77. 
ElUs  V.  The  State,  2  Ind.,  262.  Marshall  v.  The  State, 
8  Blaokf.,  162.  TTie  State  v.  Lynohj  6  Blackf.,  896. 
Silver  v.  The  Governor,  4  Blackf.,  16.  Parker  v.  Hen- 
derson,  1  Ind.,  62.  Benedict  v.  Bray,  2  Oal.,  251.  Otde 
V.  The  State,  6  Blaokf.,  91. 

Frank  Martin,  for  defendant  in  error. 

This  is  a  good  stay  bond  ander  the  statute,  because  it 
complies  with  the  requirements  of  the  statute  in  every 
particular  except  in  the  time  at  which  it  was  given. 
The  statute  secures  the  defendant  the  right  to  take  the 
stay  within  the  twenty  days,  and  ther^  are  no  words  to 
negative  the  right  of  the  parties  to  extend  the  time  if 
they  all  agree  to  it  The  extending  of  the  time  beyond 
the  twenty  days  is  a  matter  of  grace  on  the  part  of  the 
judgment  creditor;  and  for  him  to  waive  any  of  his 
rights  does  not  prejudice  the  defendant  in  execution,  nor 
his  security.  The  time  mentioned  in  the  statute  is 
merely  directory,  and  may  be  disregarded.  Sedgwick 
on  Statutory  and  Oonstitutional  Law,  86-88«  and  851. 
People  V.  Holley,  12  Wend.,  481.  People  v.  Sehermer- 
horn,  19  Barb.,  540.  People  v.  Allen,  6  Wend.,  487-488. 
Jackson  v.  Toting,  6  Oow.,  269.  A  party  may  always 
waive  a  statutory  right  the  same  as  any  other.  Ives  v. 
Finch,  22  Oonn.,  101.  Tombs  v.  Rochester,  18  Barb., 
583.  Buel  v.  Trustees,  etc.,  8  N.  Y.,  199.  Duokwall 
V,  Rogers,  15  Ohio  State,  544. 

The  defendant  recalled  his  execution  and  extended  the 
time  of  payment,  and  stayed  the  execution  for  a  year  from 
the  date  of  the  judgment  And  in  consideration  there- 
for the  plaintiff  in  error  '^  undertook  and  promised,"  in 
writing,  to  pay  the  debt  A  waiving  of  any  legal  right 
at  the  request  of  another  is  a  sufficient  consideration  for 
a  promise.     1  Parsons  on  Contracts,  865. 
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Lake,  Oh.  J. 

The  only  question  in  this  case  is  whether  the  petition 
states  a  good  canse  of  action. 

The  instrument  on  which  the  action  was  brought  is  an 
undertaking,  in  the  usual  form,  for  staying  executions 
in  probate  courts;  and,  except  as  to  the  time  within 
which  it  was  executed  and  approved,  conformed  strictly 
to  the  requirements  of  the  statute.  Undoubtedly,  in 
order  to  operate  as  a  statutory  stay,  the  undertaking 
must  be  executed  within  the  time  fixed  by  law.  And, 
without  the  consent  of  the  plaintiff,  the  court  has  no  au- 
thority to  accept  an  undertaking  tendered  after  that 
time.  But  that  is  not  this  case.  Here  it  appears  that 
the  defendant  in  the  court  below,  in  consideration  of  the 
recall  of  the  execution  then  in  the  hands  of  the  sheriff 
for  service,  and  the  allowance  of  a  stay  ^^  for  one  year 
firom  the  date  of  said  judgment,  *  «  ♦  *  then 
and  there  undertook  and  promised  in  writing  to  pay  the 
said  judgment,  interest,  and  costs,  and  accruing  costs." 

It  further  appears  that,  in  pursuance  of  this  agree- 
ment, the  execution  was  recalled  and  a  stay  actually  had 
for  the  whole  of  the  stipulated  time.  This  was  a  suffi- 
cient consideration  for  the  promise  made  by  Oameron. 
Ohitty  on  Oontracts,  32-37,  and  notes.  1  Parsons  on 
Contracts,  365.  And,  having  received  the  benefits  of 
the  contract,  he  cannot  now  be  permitted  to  repudiate 
the  obligation  which  he  thereby  assumed.  There  is  no 
principle  of  law  behind  which  such  a  breach  of  good 
faith  can  find  protection.  If  an  authority  were  needed 
to  support  so  plain  a  proposition,  it  is  to  be  found  in 
Dxichwall  V.  SogerHj  16  Ohio  State,  -  644,  which  is  pre- 
cisely to  the  point. 

There  is  no  error  in  this  record,  and  the  judgment  of 
the  district  court  is  affirmed. 

JUDOKBNT  AFFIBICBD. 
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Lbyi  C.  Smith  &  Bbothsb,  plaintiffs  in  bbbob,  v. 
o.  p.  klnnbt,  dbfbndant  in  bsbob. 

1.  Principal  and  Surety.  The  fUil  relation  of  creditor  and  debtor 
arises  between  principal  and  surety  the  moment  the  surety  pays 
the  money. 

3.  Bankruptcy.  A  decree  of  discharge  in  bankruptcy  can  only 
be  impeached  in  a  direct  application  for  that  purpose  in  the  court 
in  which  it  was  granted. 

8.    .    A  certificate  of  discharge  is  sufficient  evidence  of  bank. 

ruptcy  and  of  the  validi^  of  the  proceedings  therein. 

4.    :    jUDGMBirr  in  state  ooubt.    When  a  Judgment,  upon  a 

debt  accrued  before  the  institution  of  proceedings  in  bankruptcy, 
is  entered  in  a  state  court  prior  to  a  decree  in  bankruptcy,  the 
certificate  of  discharge  is  conclusiye  of  the  discharge,  and  a  bar 
to  further  proceedings  upon  the  Judgment;  and  the  court  will 
relierc  the  Judgment  debtor  in  such  case  from  an  execution  af. 
terwards  issued  thereon. 

Ebbob  from  the  district  court  of  Oolfax  county.  Tried 
below  before  Post,  J.  The  facts«of  the  case  appear  in 
the  opinion. 

Ma/rlow  <&  Mwageir  and  0,  J,  Phelps^  for  plaintiffs  in 
error. 

If  the  defendant  had  the  right  under  the  statute  of 
the  United  States  to  hold  this  land  as  exempt  from  sale 
on  execution,  or  otherwise,  for  the  reasons  claimed,  he 
has  waived  that  right  by  not  making  his  claim  before 
judgment  and  order  of  sale.  Rector  v.  Rotten^  and  cases 
there  cited,  3  Neb.,  171. 

It  is  claimed  that  because  the  bankrupt  proceedings 
were  commenced  before  the  attachment  was  levied  upon 
the  land  the  district  court  did  not  have  jurisdiction  to 
render  the  judgment  against  the  land  in  question.  The 
land  was  not  taken  possession  of  by  the  assignee — in 
fact  as  appears  from  the  record  it  belonged  to  the  de 


448   '  SUPREME  COURT  OF  NEBRASKA., 


Smith  y.  Kinney. 


feDdant  first,  last,  and  all  the  time.  It  never  was  ac- 
counted for  as  part  of  the  assets.  Had  the  attachment 
been  levied  npon  property  in  the  hands  of  the  assignee 
in  bankruptcy,  and  that  fact  had  been  made  to  appear 
before  jndgment  and  order  of  sale  had  been  entered,  it 
wonld  have  been  different.  This  land  remained  the  ab- 
solute property  of  the  bankrupt  unaffected  by  any  bank- 
rupt proceedings. 

If  this  land  was  exempt,  either  under  a  statute  of  the 
state  or  a  statute  of  the  United  States,'  from  sale  on  exe- 
cution or  attachment  to  satisfy  debts  which  the  defend- 
ant owned  at  the  time  he  commenced  the  bankrupt  pro- 
ceedings it  could  not  be  included  in  his  assets  without 
his  consent;  if  it  was  included  he  could  have  it  set  off 
to  him.  .We  know  that  it  was  not  included  in  his  assets; 
for  what  reason  it  was  left  out  we  don't  know.  The  land 
was  not  affected  by  the  bankrupt  proceedings.  Rohm' 
son  V,  WiUoriy  16  Kan.,  595.  This  land  was  not  in  any 
way  connected  with  the  bankrupt  proceedings,  but  was 
held  by  the  defendant  the  same  as  if  no  proceedings  in 
bankruptcy  had  ever  been  been  commenced,  and  while 
so  owned  it  was  attached  and  sold.  Oan  it  niake  any 
difference  whether  the  attachment  was  levied  upon  the 
land  before  or  while  the  bankrupt  proceedings  were 
pending?  Certainly  not,  because  the  land  did  not  in  any 
way  enter  into  these  proceedings.  Brovm  v,  OtbhonSy 
37  Iowa,  654.    McKay  v.  FvmJc^  Id.,  661. 

This  was  an  action  m  rem.;  the  attachment  gave  the 
court  jurisdiction.  The  judgment  of  the  court  is  con- 
clusive and  can  not  be  attacked  in  the  manner  here 
adopted.  It  is  immaterial  whether  or  not  at  the  time 
the  judgment  was  rendered  bankrupt  proceedings  were 
pending;  whether  or  not  the  attachment  was  commenced 
before  or  after  bankrupt  proceedings  had  been  commenced ; 
whether  or  not  the  defendant  at  the  time  this  suit  waa 
commenced  had  a  final  discharge  or  obtained  a  final  dis- 
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charge  after  the  order  of  sale  was  in  fact  made.  If  the 
land  was  exempt  for  any  reason  known  to  the  law  it  is 
immaterial  at  thi8  stage  of  the  proceedings.  Sector  v, 
EoUen,  8  Neb.,  171.  Fellows  v.  Hall^  3  McLean,  281. 
Ba/nk  of  Missouri  v.  jF^^andscus^  15  Mo.,  304.  Jolm- 
son  V.  jFitzhughj  3  Barb.  Oh.,  361.  Cornell  v.  Da&iny 
38N.  T.,   263. 

William  0,  Bartholomew^  for  defendant  in  error. 

Where  a  jndgment  was  obtained,  and  the  judgment 
debtor  afterwards  obtained  his  discharge  in  bankruptcy, 
and  after  the  discharge  was  granted  an  execution  was  is- 
sued and  levied  on  his  property,  the  court  summarily  set 
the  execution  aside  on  motion.  Cvrtis  v.  Slosson^  6  Pa 
St.,  265.  Cogbwm  v.  Spence^  15  Ala.,  549.  Kinney's  dis- 
charge released  him  '^  from  all  debts,  claims,  liabilities, 
and  demands  which  were,  or  might  have  been,  proved 
against  his  estate  in  bankruptcy."  Sec.  34,  act  of  1867. 
Sec.  5119,  Rev.  Stat,  of  U.  S.,  993.  The  only  provable  debts 
not  discharged  are  debts  created  by  the  fraud  of  the  bank- 
rupt;  debts  created  by  the  embezzlement  of  the  bankrupt; 
debts  created  by  his  defalcation  as  a  public  officer;  debts 
created  by  the  bankrupt  in  a  fiduciary  character.  It  is 
not  claimed  that  the  debts  due  the  plaintiffs  fall  in  any 
of  these  classes.  It  was  simply  for  money  paid  for  the 
use  of  Kinney.  This  was  its  character  on  the  twelfth 
day  of  April,  1876,  the  day  he  filed  his  petition,  as  well 
as  the  day  he  was  adjudicated  a  bankrupt.  According 
to  the  provisions  of  the  bankruptcy  act,  a  bankrupt's 
discharge  is  conclusive  evidence  of  itself  of  his  discharge 
from  all  debts,  contracts,  and  other  engagements  exist- 
ing at  the  time  of  such  discharge.  Thornhurg  v.  Ma- 
dren^  33  Iowa,  380.  Morrison  v.  Woolson,  29  New 
Hamp.,  610. 

The  discharge  in  bankruptcy  is  the  judgment  of  the 
31 
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coart,  and  stands  upon  the  footing  of  other  jndgments. 
Opportunity  is  afforded  to  contest  it.  If  not  availed  of 
in  the  mode,  within  the  time,  and  in  the  court  allowed, 
all  remedy  to  annnl  it  is  cut  off.  The  jurisdiction  of 
the  state  court  does  not  extend  so  far  as  to  admit  of  a 
direct  attack  upon  the  validity  of  it.  Carrey  v.  Biply^ 
57  Me.,  69.  Smith  v.  Ramsay,  27  O.  St.,  339.  Stevens 
V.  BoweUy  34  Miss.,  697.    Alston  v.  Bobmettj  87  Tex.,  56. 

Gantt,  J. 

On  the  the  twelfth  day  of  April,  1876,  the  defendant 
made  application  to  the  district  court  of  the  United 
States,  for  the  northern  district  of  the  State  of  Illinois, 
to  be  discharged  as  a  bankrupt,  and  for  a  certificate  of 
discharge  from  all  his  debts  provable  under  the  act  of 
congress  establishing  a  uniform  system  of  bankruptcy. 
On  the  fifth  day  of  October,  1876,  he  was  by  the  order 
and  decree  of  that  court  forever  discharged  from  all 
debts  and  claims  provable  against  his  estate  which  ex- 
VBted  on  the  twelfth  day  of  April,  1876.  During  the 
pendency  of  these  proceedings  in  bankruptcy,  the  plaintiffs 
commenced  action  in  the  district  court  of  Oolfax  county, 
state  of  Nebraska,  by  publication  of  notice  and  attach- 
ment against  the  defendant,  upon  three  several  notes 
— one  of  which  matured  in  the  month  of  October,  1878, 
one  in  March,  and  the  other  in  April,  1874.  Upon  two 
of  these  notes  the  plaintiffs  were  sureties  for  defendant, 
and  they  allege  in  their  petition  that,  on  the  first  day  of 
February,  1875,  they  were  compelled  to  pay  the  full 
amount  of  one  of  said  notes,  and  that  on  the  fifth  day 
of  April  and  on  the  fifteenth  day  of  July,  1875,  they 
were  compelled  to  pay  a  part  of  the  other  note  as  such 
sureties  of  the  defendant.  On  the  twenty-eighth  day  of 
September,  1876,  on  motion  of  plaintiffs  the  default  of 
the  defendant  was  entered  in  said  action,  and  judgment 
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was  rendered  for  the  amount  claimed  in  their  petition. 
On  the  nineteenth  day  of  October,  1876,  defendant  filed 
in  this  cause  a  certified  copy  of  his  certificate  of  dis- 
charge in  bankruptcy.  On  the  eighteenth  day  of  De- 
cember his  land,  entered  by  him  as  a  homestead  under 
the  act  of  congress,  was  sold  by  the  sheriff  upon  atk  or- 
der of  sale  issued  in  the  case.  On  the  twenty-fourth  day 
March,  1877,  defendant  filed  his  motion  for  a  perpetual 
stay  of  execution  on  the  ground  that  he  was  discharged 
in  bankruptcy  subsequent  to  the  entry  of  the  judgment, 
and  as  appears  by  the  record,  on  the  same  day  he  filed 
a  separate  motion  to  set  aside  the  sale  for  the  same  and 
other  reasons.  By  order  of  the  court  the  sale  was  set 
aside,  and  this  decision  of  the  court  constitutes  the  error 
complained  of. 

The  only  queetion  we  deem  necessary  to  consider  is, 
whether,  by  virtue  of  the  decree  in  bankruptcy  and  the 
certificate  of  discharge,  the  defendant  is  discharged  from 
the  debt  upon  which  the  judgment  was  entered  against 
him  in  this  action.  It  was  contended  in  the  argument 
for  the  plaintiffs,  that  the  certificate  did  not  release 
him  from  the  payment  of  the  debt  paid  by  the  plainti£b 
as  his  sureties,  for  the  reason  that  the  liability  of  a  princi- 
pal to  indemnify  the  surety  for  money  paid,  where  there 
is  no  express  promise,  does  not  arise  from  the  contract  of 
suretyship.  Whether  this  proposition  correctly  states 
the  rule  of  law  incident  to  principal  and  surety  it  is  not 
necessary  now  to  inquire,  and  in  respect  to  it  we  express 
no  opinion.  We  think  it  may  be  laid  down  as  a  rule  of 
law,  which  will  not  be  questioned,  that  the  full  relation 
of  debtbr  and  creditor  arise  between  principal  and  surety 
the  moment  the  surety  pays  the  money.  Kow  ac- 
cording to  the  facts  stated  in  their  petition,  the  plain- 
tiffs, as  sureties,  paid  the  money  long  before  the  proceed- 
ings in  bankruptcy  were  instituted  by  the  defendant,  and 
as  the  defendant  then  became  the  debtor  of  the  plaintiffs 
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in  the  fall  sense  of  the  term,  and  as  this  debt  was  prova- 
ble nnder  the  bankrupt  act  of  congress,  the  proposition 
urged  by  the  counsel  of  plainti&  does  not  apply  to  the 
facts  of  this  case. 

Again,  it  was  urged  that  the  certificate  of  discharge 
should  be  disregarded  in  this  case  on  the  alleged  ground 
of  a  failure  to  insert  in  the  schedule  of  creditors  the 
amount  paid  by  plain  tiifs  as  sureties,  as  a  debt  due  to 
them,  and  also  for  the  reason  that  the  plaintiffs  deny 
having  received  notice  of  the  proceedings  in  bankruptcy. 
The  record,  however,  shows  that  the  amount  so  paid  by 
the  plaintiffs  is  included  in  the  schedule  as  debts,  sever- 
ally due  to  the  payees  of  the  notes  sued  on,  and  also  that 
due  publication  of  notice  was  made  in  the  bankruptcy 
case.  But  suppose  the  omissions  had  occurred  as  alleged, 
can  the  certificate  of  discharge  be  impeached  in  a  state 
courtt  Section  34  of  the  bankrupt  act  provides  that 
*'  any  creditor  or  creditors  of  said  bankrupt,  whose  debt 
was  proved  or  provable  against  the  estate  in  bankruptcy, 
who  shall  see  fit  to  contest  the  validity  of  said  discharge, 
on  the  ground  that  the  same  was  fraudulently  obtained, 
may  at  any  time  within  two  years  from  the  date  thereof 
apply  to  the  court  which  granted  it  to  set  aside  and  an- 
nul the  same; "  and  in  Sandvsky  dk  C.  It.  R.  Co,  v. 
Sloan,  27  Ohio  St.,  841,  it  is  said  that  <<the  act  itself 
having  thus  prescribed  the  forum,  mode,  and  time  for 
the  direct  impeachment  of  the  discharge,  on  the  ground 
of  fraud  in  obtaining  it,  the  remedy  thus  given  is  exclu- 
sive." And  if  the  remedy  given  in  the  court  which 
granted  the  discharge  is  exclusive,  then  it  seems  clear 
that  for  the  omission  or  commission  of  any  matter  par- 
ticularly set  forth  in  section  twenty-nine,  the  validity  of 
the  discharge  must  be  contested  in  that  court  and  no 
other.  Symonds  v,  Barnes,  59  Me.,  192.  Corey  v.  Bip- 
ley,  67  Me.,  69.  Bumside  v.  Brigham,  8  Mete.,  77. 
Farher  etal.  v.  Atwood,  52  N.  H.,  181.    Black  v.  Blazo, 
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117  MaBB.,  17.  Way  v.  Hotoe,  108  MasB.,  602.  Ocean 
National  Bank  v.  Olcotty  46  N.  T.,  12,  Stevens  v. 
Bt'owny  49  MisB.,  597. 

Again,  with  the  exception  of  Bome  debts,  mentioned 
in  section  thirty -three,  the  bankrupt  act  provides  "that 
a  discharge  dnlj  srranted  shall  release  the  bankrupt  from 
all  debts,  claims,  liabilities,  and  demands  which  were  or 
might  have  been  proved  against  the  estate  in  bankruptcy, 
*  *  *  •  and  the  certificate  shall  be  conclusive  evidence 
in  favor  of  such  bankrupt  of  the  fact  and  the  regularity 
of  such  discharge."  Here  the  act  itself  makes  the  order 
of  discharge  conclusive  evidence  of  bankruptcy  and  of 
the  validity  and  regularity  of  such  discharge;  and  there- 
fore, after  publication  of  notice,  the  discharge  is  a  good 
bar  to  all  claims  of  creditors  which  were  or  might  have 
been  proved  under  the  bankrupt  act.  And  in  Thornton 
V.  Hogan^  8  Central  L.  J.,  729,  a  case  decided  in  the 
supreme  court  of  Missouri,  it  is  said  that  a  proceeding 
under  the  bankrupt  act  "  is  certainly  more  analogous  to 
a  proceeding  in  rem  in  an  admiralty  court  than  to  any 
of  the  ordinary  proceedings  in  common  law  or  chancery, 
and  it  seems  to  have  been  designed  for  the  purpose, 
doubtless  supposed  to  promote  the  public  interests,  that 
the  final  adjudication  should  be  a  bar  to^  all  creditors, 
whether  their  claims  were  proved  or  not,  or  whether 
they  were  in  the  schedule  or  not,  or  whether  they  were 
really  notified  of  the  proceedings  or  not " — unless  for 
some  act  or  omission,  which  was  the  result  of  fraud  on 
the  part  of  the  debtor,  and  not  the  result  of  forgetful- 
ness,  accident,  or  mistake,  one  or  more  creditors  shall  see 
fit  to  contest  the  validity  of  the  discharge  and  apply  to 
the  court  which  granted  it  to  set  aside  and  annul  the 
Bame.  Stevens  v.  Mechanics  Bank,  101  Mass.,  109.' 
Kndbe  cfe  Co.  v.  Hayes^  71  N.  C,  110.  Dovmerv.  Dana^ 
22  Verm.,  339.  Fattison  v.  WilbvTy  10  R  I.,  448. 
Jtayl  Adm.  v.  Zaphanhj  27  Ohio  St.,  452.     Now,  in  the 
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case  under  consideration  as  the  action  was  commenced 
and  judgment  was  entered  during  the  pendency  of  pro- 
ceedings in  bankruptcy,  the  defendant  could  not  plead 
his  discharge,  because  that  case  was  then  undecided, 
and  his  certificate  was  subsequent  to  the  rendition 
of  the  judgment;  and  a  personal  service  on  him  would 
have  placed  him  in  no  better  or  worse  position,  dnd  there- 
fore he  could  only  await  the  determination  of  the  bank- 
rupt proceedings  and  the  granting  of  the  certiiScate  of 
discharge. 

Therefore,  according  to  the  exposition  of  the  law  as 
given  in  this  opinion,  there  can  be  no  doubt  that  the 
debt  upon  which  the  judgment  was  rendered  was  dis- 
charged by  the  defendant's  bankruptcy,  and  therefore,  as 
his  certificate  is  conclusive  of  discharge,  the  court  will 
relieve  him  summarily,  by  setting  aside  the  sale  and 
quashing  the  execution.  Curtis  v.  Slosaony  6  Pa.  St., 
265.  Johnson  v.  FUzhugh^  8  Barb.  Ch.,  360.  Betts  v. 
JSagles/y  12  Pick.,  681. 

.  The  order  of  the  court  below  setting  aside  the  sale  is 
affirmed.  • 

Affirm  ED. 
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The  Statb,  bx  rkl.  H.  T.  Clabk  v.  The  Board  of 
County  Commissioners  of  Buffalo  County,  et  al. 

1.  Coimty  Commissioners :  judicial  acts.  In  the  audit,  ad> 
Jastment,  and  allowance  or  disallowance  of  a  claim  against  tlie 
county,  the  board  of  county  commissioners  acts  judicially,  and 
its  Judgment  in  the  matter  is  conclusive,  unless  appealed  from,  or 
reversed  in  the  mode  prescibcd  by  law. 

2.    :    .    The  board  has  no  power  to  review,  reverse, 


vacate,  or  set  aside,  its  former  adjudication  of  a  claim  against  the 
coun^. 
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8.  Judgment.  The  Judgment  of  a  court  or  tribunal,  haying  oog> 
nizance  of  the  subject  matter,  is  conclusive  between  the  parties 
and  their  privies,  when  the  same  matter  comes  in  question  be. 
tween  them  in  the  same  or  another  court 

4.  Powers  of  Public  Ofla.cer8.  Where  power  is  given  to  pub 
lie  officers  in  the  permissive  form — may — if  the  public  interests  or 
individual  rights  call  for  its  exercise,  it  \a  peremptory.  ** 

5.  Claims  Against  Counties :  duty  of  commissionsbs.  Upon 
the  final  adjudication  of  a  claim  against  the  county,  it  is  the  duty 
of  the  boaM  to  issue  to  the  claimant  his  warrant  for  the  amount, 
or  so  much  thereof  as  shall  not  exceed  the  aggregate  amount 
levied  by  tax  for  the  current  year  for  the  fUnd  out  of  which  it  is 
payable. 

6.  Mandamus  to  levy  a  Tax.  When  the  board  refiises  to  levy 
a  tax  clearly  provided  by  law,  it  may  be  compelled  by  mandamus 
to  levy  such  tax  to  pay  a  claim  which  has  been  finally  abjudica- 
ted against  the  county. 

This  was  an  application  for  a  peremptory  writ  of 
mandamus  to  compel  the  board  of  county  commissioners 
of  Buffalo  county  to  levy  a  tax  for  the  payment  of  a 
claim  audited  and  allowed  the  relator  by  the  said  board. 
It  was  the  same  claim,  payment  of  which  was  enjoined 
by  William  L.  Dayton,  a  tax  payer  of  said  county,  suing 
for  himself  and  others  in  like  situation,  against  the  rela- 
tor and  the  respondents,  which  suit  was  finally  determin- 
ed in  this  court  the  thirteenth  day  of  May,  1877,  in  the 
action  in  this  court  entitled,  Henry  T.  Olark,  plaintiff  in 
error,  against  William  L.  Dayton  and  the  respondents 
in  this  case,  a/fite  page  192.  A  further  statement  of  the 
facts  out  of  which  the  indebtedness  arose  is  unnecessary. 

J.  R,  Webster^  for  the  relator. 

Mandamus  is  the  proper  and  only  remedy  where  there 
is  a  fixed,  unchangeable  ascertainment  or  assessment  of 
indebtedness,  whereby  an  open  claim  becomes  liquidated, 
and  there  is  an  established  liability.     Arthur  v.  Adams^ 
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49  Miss.,  404,  409,  410.  Board  of  Police  v.  Grant,  9 
8.  A  M.  77.  Maraihon  v.  Oregon^  8  Mich.,  372,  877. 
Dayton  v.  Sounds,  27  Mich.,  82,  86.  Ex  parte  Com. 
Council,  Albany,  8  Cow.,  858,  864.  State  ^.  Smith, 
11  Wis.,  65,  67.  People  v.  SupervisorSj  10  Wend., 
868,  865.  People  v.  Supervisors,  61  N.  Y.,  401. 
By  an  audit  unappealed  from,  any  claim  properly 
within  the  jurisdiction  of  the  commissioners,  the  in- 
debtedness becomes  fixed,  liquidated,  and  established,  the 
audit  and  allowance  is  a  judgment,  and  is  conclusive 
upon  the  claimant  and  the  county.  Brovm  v.  Otoe 
Cotmty,  ante  page  111.  Snelson  v.  Sta/te,  16  Ind.,  29, 
88.  StaU  V.  Buckles,  89  Ind.,  272,  274,  275.  Gaston 
V.  Com.,  8  Ind.,  497,  499.  Burnet  v.  Portage,  12  Ohio, 
54,  68.  Eldorado  Co.  v.  Elstner,  18  Cal.,  144,  149. 
Bahcock  V.  Goodrich,  47  Cal.,  488,  518,  514.  People  v. 
Supervisors,  1  Hill,  195,  199.  Supervisors  v.  Briggs,  2 
Denio,  27,  82, 44.  Ca/rroll  v.  Board  of  Police,  28  Miss., 
88,  48,  49.  TaUdmsha  v.  Carhry,  8  S.  &  M.,  529,  554, 
558.    Bea/nian  v.  Boa/rd  of  Police,  42  Miss.,  245,  248. 

The  matter  was  not  only  audited,  and  allowed  to  stand 
unappealed  from,  but  an  action  by  William  L.  Dayton, 
suing  for  himself  and  other  tax-payers,  was  brought, 
to  which  these  respondents  were  parties  defendant. 
In  that  action  it  was  competent  to  have  attacked  the 
audit  upon  the  ground  that  the  commissioners  had  no 
jurisdiction  to  allow  the  claim,  or  that  the  funds  avail- 
able for  road  and  bridge  purposes  would  not  autho- 
rize so  great  an  expenditure.  All  that  the  parties  to  the 
controversy  might  have  litigated  in  the  case,  and  the 
parties  are  concluded  and  estopped  from  bringing  it  now 
into  controversy.  Campbell  v.  Ayres,  1  Iowa,  257. 
261,  262.  Ejnburyv  Conner,  8  N.  T.,  511,  622.  Ban^ 
aher  v.  Prentiss,  22  Wis.,  811,  317.  Voorhees  v.  Bank, 
10  Pet,  449,  504,  505.  And  the  estoppel  applies 
against  the  real  and  substantial   parties,   though  not 
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on  record  as  parties,  who  conld  control  the  pro- 
ceedings and  appeal  from  the  judgment.  Castle  v. 
Noyes,  14  N.  T.,  329,  832.  CecU  v.  Cecil,  19 
Md.,  72,  77,  79,  80.  Peterson  v.  Lathropy  84  Pa. 
St.,  223,  227,  229.  The  estoppel  also  applies  against 
the  parties  who  maintain  the  action,  though  not  parties 
to  the  record.  McNainee  v.  MoreUindj  26  Iowa,  96, 112. 
118.     La  Gu€n  v.  Gouvei^near^  1  Johns,  Cas.,  436. 

E.  Wakeley,  for  the  respondents. 

1.  The  former  adjudication  does  not  estop  the  county 
from  denying  its  liability  to  Clark.  To  have  such  eif'ect 
it  must  appear  that  the  matter  now  sought  to  be  litigated 
was  directly  in  question  in  the  former  suit.  But  this 
was  not  the  case.  The  former  suit  was  by  a  taxpayer  to 
enjoin  the  commissioners  from  issuing  the  warrants.  To 
maintain  the  suit  the  plaintiff  was  required  to  show:  1. 
That  the  county  ought  not  to  pay  Clark.  2.  That  the 
plaintiff,  as  a  taxpayer,  was  in  such  a  situation  that  he 
had  a  right  to  prevent  the  payment.  If  he  failed  to 
establish  either  proposition  he  failed  in  his  case.  By  the 
determination  of  this  court  he  failed  to  establish  the 
second  one,  and  therefore  his  action  was  dismissed.  The 
court  did  not  find  it  necessary  to,  and  did  not  in  fact,  de- 
cide upon  the  first  one.  Again,  the  matter  so  decided 
must  be  in  issue  between  the  same  parties  now  litigating. 
This  was  not  the  case — no  issue  was  joined  between 
Clark  and  the  county. 

2.  Clark's  demand  being  merely  an  audited  account, 
or  claim,  is  to  be  paid  only  in  the  ordinary  manner, 
even  if  it  is  not  subject  to  defense.  The  provisions  of 
the  statute  are  very  plain  and  direct  in  this  respect. 
Warrants  may  be  issued  to  him  on  the  proper  fund 
within  the  limitations  prescribed,  namely:  that  they 
shall  not  exceed   the  amount  in  the  treasury  and  the 
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amount  of  the  levy  for  providing  the  fund  oat  of  which 
the  warrants  are  to  be  paid.  It  seems  trifling  with  the 
court  to  argue  so  plain  a  proposition  as  this.  The  stat- 
ute forbids  any  over-issue,  making  the  commissioners 
personally  liable  for  it,  and  my  learned  adveisaies  dis- 
claimed, as  I  understood,  the  impropriety  of  asking  this 
court  to' compel  the  commissioners,  by  mandamus,  to 
violate  the  peremptory  interdict  of  the  statute. 

8.  That  the  commissioners  have  no  power  to  levy  a 
tax  for  the  specific  purpose  of  paying  Clark  the  amount 
found  due  and  allowed  to  him. by  the  commissioners,  is 
equally  plain  and  indisputable. 

The  power  of  a  county  to  levy  taxes  must  be  found  in 
the  constitution  or  laws,  or  it  does  not  exist.  And  no 
such  power  as  the  one  in  question  is  found  in  the  con* 
stitution  or  any  statute,  or  can  possibly  be  derived  there- 
from. If  such  a  special  tax  can  be  levied,  so  can  it  be 
to  pay  any  and  every  claim  allowed  by  the  commis- 
sioners, small  or  large,  and  every  creditor  of  the  county, 
upon  getting  his  indebtedness  audited,  can  come  to  this 
court  for  his  mandamus. 

There  can  be  as  many  special  tax  levies  as  there  are 
audited  claims;  and  the  whole  machinery  and  process 
provided  by  statute  for  paying  demands  in  their  due 
order,  and  as  the  revenues  of  the  county  will  permit, 
can  be  utterly  ignored  and  made  obsolete  by  the  omnipo- 
tence of  a  supreme  court  mandamus.  No  case  is  found 
to  justify  this  astounding  assumption,  and  it  needs  no 
refutation.  High's  Ex.  Legal  Remedies.  Ths  People 
V.  Clark  CourUy^  50  111.,  213. 

4.  It  was  BQggested  by  counsel  that  the  commission- 
ers had  not  exhausted  their  power  to  levy  taxes  because 
by  Sec.  2,  p.  45,  Laws  of  1877,  they  could  in  their  dis- 
cretion have  levied  a  greater  sinking  fund  than  was  in 
fact  levied  in  July  last.  And  therefore  the  court  can 
compel  them  to  exercise  this  discretion  by  levying  such 
tax  as  the  court  may  think  it  proper  they  should  levy. 
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This  assnmption  is  directly  contrary  to  one  of  the 
plainest  fundamental  mles  in  respect  to  mandamns,  to- 
wit:  that  where,  by  law,  inferior  tribunals  or  officers  are 
permitted  to  exercise  a  discretion,  a  court  will  not,  by 
mandamus,  control  such  discretion,  but  only  compel  them 
to  act  and  exercise  it.  And  this  rule  is  embodied  in  our 
statutes.  Gen.  Stat,  Sec.  645,  p.  640.  High's  Ex.  Le- 
gal Remedies,  Sees.  43,  48,  and  notes.  Jvstices  v.  Uoo- 
derhpylsy  7  Humph.,  145.  Morgan  v.  CorrmionweaUhy 
65  Penn.  State,  456. 

Gantt,  J. 

The  relator  erected  a  highway  bridge  across  the  Flatte 
river,  in  pursuance  of  a  contract,  whereby  the  county 
commissioners  of  Bufialo  county  stipulated  that  said 
county  should  pay  for  that  portion  of  the  bridge  which 
lay  in  said  county.  When  the  bridge  was  completed,  it 
was  accepted  by  the  said  board  of  county  commissioners, 
and  opened  to  public  use  as  a  highway  bridge;  and  the 
board,  having  examined  and  audited  the  relator's  ac- 
counts, did,  on  the  15th  of  August,  1874,  adjudge  the 
sum  of  $19,577.50  to  be  due  and  owing  to  the  relator  for 
building  that  portion  of  the  bridge  which  lay  within 
said  county,  and  directed  a  warrant  to  be  drawn  upon 
the  treasurer  of  said  county  in  favor  of  the  relator  for 
the  sum  of  $2,900.00,  then  undrawn  of  the  bridge  fund 
levy  for  the  years  1872  and  1878.  The  board  have  re- 
fused to  draw  the  warrant  or  to  levy  any  bridge  tax,  and 
the  relator  now  applies  for  a  writ  of  mandamus  against 
the  respondents. 

One  ground  on  which  the  allowance  of  the  writ  is  resist- 
ed on  is,  that  on  the  third  day  of  July,  1877,  the  board  of 
county  commissioners,  by  proceedings  then  had  as  such 
board,  did  reconsider  and  did  '^  reject,  rescind,  and  an- 
nul "  the  settlement,  audit,  and  allowance  of  the  claim 
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of  the  relator  and  the  adjudication  made  in  his  favor  on 
the  fifteenth  of  Aagnst,  1874.  In  the  case  of  Brown  v, 
Otoe  County^  decided  in  this  court,  cmte  p.  Ill,  it  was 
held  that  in  the  audit,  adjustment,  and  allowance  or  dis- 
allowance ol  a  claim  against  the  county,  the  board  acts 
judiciallj,  and  its  judgment  in  the  matter  is  conclusive, 
unless  appealed  from,  or  reversed  on  error  in  the  mode 
prescribed  by  law.  Indeed,  this  seems  to  be  the  settled 
rule  according  to  the  whole  current  of  the  authorities. 
And  it  is  also  a  well-established  doWine  of  the  law 
that  the  board  can  only  exerciBC  such  powers  as  are  es- 
pecially granted  to  it,  or  as  are  incidentally  necessary  to 
carry  into  effect  the  powers  so  granted.  Sioux  C.  <&  P. 
Ry.  V.  Washington  Co.^  8  Neb.,  30.  But  there  is  no 
power  conferred  by  law  upon  the  board  to  review,  re- 
verse, vacate,  or  set  aside  its  former  adjudication;  and 
therefore  its  proceedings,  had  on  the  third  day  of  July, 
1877,  rejecting,  rescinding,  and  annulling  the  adjudica- 
tion of  the  relator's  claim,  were  without  authority,  and 
were  not  merely  voidable,  but  simply  void. 

Another  ground  on  which  the  allowance  of  the  writ  is 
resisted  is,  that  the  board  had  no  authority  in  law  to 
contract  with  the  relator  for  the  erection  of  the  bridge, 
and  that  as  his  claim  or  demand  against  the  county  ac- 
crued on  account  for  building  the  same,  the  board  had 
no  authority  to  audit  and  allow  the  claim,  and  therefore 
the  adjudication  of  the  same  does  not  conclude  the  re- 
spondents in  this  action,  for  the  reason  that  the  same 
was  without  authority  and  void.  But  the  subject  mat- 
ter of  this  defense  was  litigated  and  determined  in  the 
injunction  case  of  W.  Z.  Dayton  v.  The  Boards  and  the 
relator,  which  was  brought  to  this  court  on  error  by  the 
relator.  In  that  case  the  decree  of  the  district  court  was 
reversed,  and  a  final  decree  was  rendered  in  this  court  in 
favor  of  the  relator.  See  arUe  p.  192.  And  in  that  case 
the  validity  of  the  adjudication  in  favor  of  the  relator. 
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and  the  contract  to  build  the  bridge,  were  directly  in  issue, 
and  determined.  And  it  will  not  be  denied,  as  a  general 
rule,  that  the  judgment  of  a  court  or  tribunal,  having 
proper  cognizance  of  the  subject  matter,  is  conclusive  be- 
tween the  parties  and  their  privies  when  the  same  matter 
comes  in  question  in  the  same  or  in  another  court.  Nor 
is  it  essential  that  in  such  case  there  must  be  the  identical 
persons  or  parties  to  the  action.  If  they  are  substan- 
tially the  same  it  is  sufficient.  Hence,  this  second  mat- 
ter of  defense  is  res  adjvdicata^  and  the  respondents 
are  estopped  from  inquiry  into  the  validity  of  the  former 
adjudication  of  the  relator's  claim.  2  Burr,  668.  3  East, 
846.  Frenoh  v.  JSfealy  24  Pick.,  61.  Case  v.  Beeves,  14 
'  John.,  82.  Green  v,  Clarke,  2  Kern.,  848.  Davis  v, 
MiUmm,  4  Iowa,  246.  Fishli  v.  Fishli,  1  Blackf.,  360. 
Castle  V.  Noyesj  14  N.  Y.,  336.  Swift.  Ev.,  10.  Bac. 
Abr.  Ev.,  F. 

It  is  admitted  that  there  is  ^^  undrawn  and  unexpend- 
ed of  the  taxes  levied  heretofore  for  bridge  purposes  in 
said  county  the  sum  of  $1,922.25,"  and  that  for  the  year 
1877,  no  bridge  tax  was  levied.  It  is  also  admitted  that 
on  demand  by  relator  the  respondents  refused  to  draw  a 
warrant  in  his  favor  upon  the  treasurer  for  this  undrawn 
and  unexpended  bridge  fund,  or  to  pay  the  amount  ad- 
judged to  be  due  to  him;  and  it  is  further  admitted  that 
the  respondents  refused  to  levy  a  bridge  tax  to  pay  the 
debt  so  adjusted  in  favor  of  the  relator.  Now  as  the 
$1,922.25  of  bridge  fund  is  undrawn  and  unappropria- 
ted, the  relator  is  unquestionably  entitled  to  his  warrant 
for  that  amount  on  account  of  his  debt 

The  "  act  concerning  counties  and  county  officers  " 
confers  on  the  board  the  power  to  examine  and  settle 
all  accounts  of  receipts  and  expenditures  of  the  county, 
to  allow  all  accounts  chargeable  against  the  county, 
''and  when  so  settled,  county  warrants  may  be  is- 
sued therefor  as  provided  by  law."     In  The  King  v. 
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The  Inhabitants  of  Derby ^  Skinner,  370,  the  court  held 
that  ''  mmi^  in  the  case  of  a  public  officer,  is  tanta- 
mount to  %hall^  and  if  he  does  not  do  it,  he  shall  be 
punished  upon  an  information.''  The  rule  is,  that  where 
power  is  given  to  public  officers  in  the  permissive  form 
of  language,  "  whenever  the  public  interests  or  individ- 
ual rights  call  for  its  exercise  "  it  is  peremptory.  ^^  What 
they  are  empowered  to  do  for  a  third  person  the  law  re- 
quires shall  be  done.  It  is  placed  with  the  depository  to 
meet  the  demands  of  right  and  prevent  a  failure  of  jus- 
tice." Supervisors  v.  United  States^  4  Wallace,  440, 
and  cases  cited.  It  was  therefore  the  positive  duty  of 
the  board  to  have  issued  this  warrant  when  the  relator 
demanded  the  same. 

But  it  is  not  so  clear  that  it  was  the  duty  of  the  board 
to  issue  warrants  for  the  balance  of  the  relator's  adjudi- 
cated claim.  For  it  is  admitted  '^  that,  except  as  afore- 
said, all  the  levies  of  taxes  in  said  county  previous  to 
the  year  1877  for  bridge  and  road  purposes  had  been  ex- 
hausted by  warrants  against  them  for  the  full  amounts 
authorized  by  law."  And  section  twenty-four  of  the 
^'  act  concerning  counties  and  county  officers,"  provides 
that  '^  it  shall  not  be  lawful  for  any  warrant  to  be  issued 
for  any  amount  exceeding  in  the  aggregate  the  amount 
levied  by  tax  for  the  current  year."  And  section  twenty- 
six  makes  the  commissioners  personally  liable  for  war- 
rants issued  in  excess  of  the  levy  of  the  current  year. 
And  as  there  was  no  bridge  funds  against  which  war- 
rants could  be  drawn,  except  the  $1,922.25,  we  think 
the  board  had  no  authority  to  issue  any  in  excess  of  that 
amount. 

But  when  a  claim  chargeable  against  the  county 
is  examined  and  settled  by  the  judgment  of  the 
board,  such  adjudication,  unless  appealed  from  or  re- 
versed in  the  mode  prescribed  by  law,  is  conclusive  and 
must  be  paid.    And  in  the  case,  at  bar,  it  seems  there 
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can  be  no  doubt  as  to  the  duty  of  the  board,  for  in  ad- 
dition to  the  fuud  derived  from  the  road  tax,  to  be  ap- 
plied specially  to  the  construction  and  repairing  of 
bridges,  Sec  15,  Chap.  XLYII,  Revised  Statutes,  enti- 
tled '^  Eoads,"  provides  that "  the  county  commissioners 
may  levy  an  additional  cash  tax  for  bridge  purposes, 
not  to  exceed  five  mills  on  the  dollar  of  the  assessed 
value  of  all  taxable  property,  to  be  levied  and  collected 
as  other  taxes/'  the  same  to  be  exclusively  applied  to  the 
building  and  repairing  of  permanent  culverts  and 
bridges.  Although  the  language— may  levy — ^is  used  in 
the  permissive  form,  yet,  whenever  individual  rights  call 
for  the  exercise  of  the  power  conferred  by  law,  it  is  im- 
perative. 

In  JB[ing  and  Qtieen  v.  JSarlow^  2  Salk.,  609,  it  is 
held  that  '^  when  a  statute  directs  the  doing  of  a  thing 
for  the  sake  of  justice  or  the  public  good,  the  word  may 
is  the  same  as  the  word  shalV^  See  authorities  before 
cited. 

It  was,  however,  urged  in  the  argument  that  **  it  is 
not  the  province  of  a  mandamus  to  settle  differences  of 
opinion  between  municipalities  and  claimants  as  to  the 
amount  due  for  services  rendered."  This  is  unquestion- 
ably  the  correct  rule.  But  the  case  at  bar  does  not 
come  within  it,  for  the  reason  that  the  relator's  claim 
was  settled  and  the  amount  was  judicially  ascertained  by 
the  final  adjudication  of  the  board.  And  hence,  it  was 
clearly  the  duty  of  the  board  to  levy  the  tax  prescribed 
by  law  for  bridge  purposes,  in  order  to  raise  the  fund 
against  which  warrants  may  be  drawn  to  pay  the  bridge 
debts  of  the  county.  This  is  a  duty  prescribed  by  the 
law,  and  when  the  board  refuses  to  perform  it  we  can 
find  no  reason  why  it  shall  not  be  compelled  to  do  so. 

It  seems  to  us  the  correct  rule  is,  that  when  a  claim 
against  the  county  is  finally  adjudicated,  and  the  law 
clearly  provides  for  the  levy  of  a  tax  to  pay  such  claim. 
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and  the  board  of  connty  commissioners  refuse  to  levy 
such  tax,  the  remedy  is  by  mandamus  to  compel  the 
levy  of  the  tax,  and  not  to  subject  the  county  to  costs  of 
litigation  for  the  neglect  of  its  officers.  Covington  v. 
Dunkeny  62  Ala.,  28.  Elmore  v.  Zeigler^  62  Ala.,  227. 
State  V.  Wilson^  17  Wis.,  687.  Carroll  v.  The  Boards 
28  Miss.,  48. 

The  peremptory  writ  is  granted  to  compel  the  respon- 
dents  to  issue  the  warrant  to  the  relator  tor  the  amount 
of  the  $1,922.26  bridge  fund  undrawn  and  unexpended; 
and  also  to  compel  the  respondents  and  their  successors 
forthwith,  and  annually  hereaflter  to  levy  the  tax  pre- 
scribed by  law,  and  issue  to  the  relator,  according  to 
law,  his  warrants  against  such  tax  levies  until  his  debt 
is  paid. 

Wfirr  o&ANTED. 


Alexandkr  Baker,  bt  al.,  pi/AIntiffs  in  bbbor,  v. 
-     Wii^LLAM  Daily,  dbfbndant  in  bbbob. 

1.  Bankruptcy:  Replevin  of  property  fbom  thb  u.  s.  marshaTj. 
In  proceedings  in  bankruptcy  in  the  United  States  district  court, 
the  marshal,  under  a  writ  duly  issued,  seized  a  stock  of  goods 
then  in  possession  of  a  vendee  of  the  alleged  bankrupt,  at  the  re- 
quest of  the  petitioning  creditor,  and  upon  his  executing  a  bond  in. 
demnifying  the  ma|»hal  **  against  any  damages,  loss,  or  expense  " 
incurred  by  taking  the  property.  Thereupon  the  purchaser,  by 
an  order  of  replevin  issued  from  the  state  district  court,  took  the 
goods  from  the  marshal,  who  made  no  defense,  but  suffered 
judgment  for  damages  to  be  entered  against  him  on  default— 
which  he  paid.  Held — ^That  the  state  court  had  jurisdiction,  and 
that  the  damages  adjudged  could  be  recovered  against  the  prin. 
cipal  and  his  sureties  on  the  indemnifying  bond.  HM  aito— 
That  by  proper  answer  showing  the  authority  under  which  be 
took  the  goods,  the  marshal  could  have  rendered  it  improper 
and  erroneous  for  the  state  court  to  have  proceeded  tother  with 
the  case. 
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2    :  .    The  possession  of  the  goods  by  the  marshal  was 

the  possession  of  the^jcourt  whose  officer  he  was,  and  it  was  the  ^ 
right  of  that  court  to  determine  whether  that  possession  was 
legal  or  not. 

3.    :  WAIYEBBTMABSHAL.  But  thls  Hght  the  marshal  could 

waive,  and  he  did  waive  it  by  failure  to  answer. 

4.  Practice  in  Beplerin :  sbryiob  of  order  in.  The  failure 
of  the  sheriff  to  serve  a  copy  of  the  order  of  delivery  upon  the 
defendant  was  not  a  fatal  defect  It  was  an  irregularity  which 
should  have  been  taken  advantage  of,  if  at  all,  before  trial  and 
Judgment,  for  afterwards  it  is  too  late  to  do  so. 

5.  ~— :  Dai£AOB8  hay  bb  AiiflBSSED  BT  THB  COURT.    A  Jury  may 

be  waived  and  damages  assessed  by  the  court  in  actions  in  re. 
plevin. 

6.  Damages.  An  expense  incurred  by  the  marshal  in  taking  care 
of  the  goods  hile  in  his  custody,  but  not  paid  until  the  day  of 
trial,  was  properly  allowed  as  damage. 

Ebbob  from  the  district  court  of  Douglas  county,  the 
case  being  as  follows: 

In  May,  1874,  one  John  T.  Edgar  commenced  pro- 
ceedings in  bankruptcy  in  the  U.  S.  district  court  of  Ne- 
braska, against  one  William  Malchow,  doing  business  at 
West  Point.  The  provisional  warrant,  under  section 
forty  of  the  bankrupt  act,  was  issued  upon  such  proceed- 
ings, directed  to  the  defendant  in  error,  as  TJ.  S.  marshal 
or  messenger  of  said  court,  by  which  he  was  commanded 
to  seize  and  take  into  his  possession  the  property  of  the 
alleged  bankrupt,  Malchow.  Upon 'attempting  to  obey 
the  command  of  this  writ,  he  found  what  was  supposed 
to  be  the  property  of  Malchow  in  the  possession  of  one 
Charles  Autzen.  The  property  consisted  of  a  stock  of 
hardware  and  machinery.  Finding  the  property  thus 
situated,  he  refused  to  take  possession  unless  indemni- 
fied. Thereupon  Edgar,  with  plaintiffs  in  error,  Baker 
and  Hugus,  as  sureties,  executed  to  Daily,  as  U.  S.  mar- 
shal, an  indemnifying  bond,  and  Daily  took  possession 
of  the  property  in  the  hands  of  Autzen.  In  June  fol- 
32 
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lowing  A.atzen  broaght  his  action  in  replevin  against 
Daily  and  Crawford,  who  acted  as  store-keeper  for  the 
marshal,  in  the  district  court  of  Caming  county.  The 
defendant  Crawford  answered,  but  before  trial  withdrew 
it,  and  judgment  was  entered  by  the  court  as  upon  de- 
fault against  both  defendants.  Daily  not  having  an- 
swered. The  summons  was  served  upon  Daily,  the 
order  of  delivery  was  not.  The  court  found  the  right  of 
property  in  the  plaintiff,  Autzen;  awarded  it  to  him, 
and  assessed  his  damages  at  the  sum  of  $218.51,  and 
costs,  taxed  at  $20.06,  and  rendered  judgment  accor- 
dingly against  both  defendants.  This  judgment  Daily 
paid,  and  in  June,  1875,  brought  suit  to  recover  of  Ed- 
gar and  his  sureties.  Baker  and  Hugus,  upon  the  bond, 
the  sum  of  money  paid  by  Daily  upon  the  judgment  of 
the  court  of  Cuming  county,  and  also  other  items  of  ex- 
pense, amounting  to  $214.20;  upon  which  items  he  gave 
credit  of  $40.00,  paid  by  Edgar.  One  of  the  itenas 
which  went  to  make  up  this  $'il4.20,  was  $150  alleged 
in  his  petition  to  have  been  paid  Crawford,  who  acted  as 
his  store-keeper  at  West  Point,  during  the  time  he, 
Daily,  had  the  goods  in  his  possession.  Upon  the  trial 
of  the  cause  it  appeared  that  this  sum  of  money  had  not 
been  paid  at  the  time  of  bringing  suit,  and  was  not  paid 
until  December  4th,  1876,  the  day  upon  which  the  cause 
was  tried.  Judgment  below,  was  given  in  favor  of 
Daily,  and  Baker  and  Hugus,  the  sureties  in  the  indem- 
nifying bond,  brought  the  cause  up  by  petition  in 
error. 

The  bill  of  exceptions  states  that:  *^'  At  the  time  of  the 
bringing  said  replevin  suit  as  aforesaid,  and  at  the  time 
of  the  rendition  of  said  judgment  by  the  district  court 
of  said  Cuming  county,  the  said  proceedings  in  bank- 
ruptcy were  still  pending  and  undetermined  in  the  dis- 
trict court  of  the  United  States  for  the  district  of  Ne- 
braska."    The  plaintiffs  in  error  were  not  notified  oi 
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the  pendency  of  the  Buit  in  replevin  and  knew  nothing 
of  it.  The  principal  in  the  bond,  Edgar,  was  notified 
by  Daily. 

Q.  TF.  AvfArose^  for  plaintiff  in  error. 

1.  It  was  the  dnty  of  Daily,  as  messenger  of  the  TJ.  S. 
court,  to  seize  upon  the  property  of  the  alleged  bank- 
rupt, but  he  had  no  duty  to  perform  as  to  the  property 
of  any  other  person,  and  the  fact  that  he  seized  the 
property  of  Autzen  made  him  a  trespasser,  and  the 
giving  of  the  bond  by  the  others,  constituted  them  joint 
trespassers  with  him,  as  was  decided  in  Dams  v.  New- 
hirJc^  5  Denio,  93.  A  suit  might  have  been  maintained 
by  Autzen  against  them  all,  but  instead  an  action  was 
prosecuted  against  one  alone,  a  judgment  rendered 
against  him,  which  he  has  paid,  and  if  this  was  an  ac- 
tion by  the  marshal  for  contribution  from  his  co-tres- 
passers, there  is  no  question  that  he  could  not  recover. 
Public  policy  speaks  loudly  against  it,  and  the  law  does 
not  recognize  any  of  the  rights  or  obligations  of  co- 
partnership in  an  association  for  mischief.  Peck  v, 
ElUsy  2  Johns.  Oh.,  181.  Miller  v.  JP'erUony  11  Paige, 
18.  Vosev.  Oranty  15  Mass.,  521.  This  of  course,  pro- 
ceeds upon  the  theory  that  the  parties  obligated  them- 
selves to  indemnify  against  an  unlawful  act.  If  a  wil- 
ful trespass  was  in  contemplation  at  the  giving  of  this 
bond  there  could  be  no  irecovery  even  upon  the  bond. 
Davis  V.  Arlidgey  3  Hill  (S.  C),  170.  Avery  v.  HaUey^ 
14  Pick.,  174.  Stark  v.  Bane!/,  18  Oal.,  622.  Is  the 
case  changed  at  all  when  the  marshal  shall  have  done 
an  nnlawful  act  upon  his  own  motion,  and  then  seeks 
to  compel  satisfaction  for  his  damage  out  of  bondsmen, 
who,  upon  the  face  of  their  obligation,  only  desired  him 
to  do  a  lawful  act!  Oan  there  be  any  recovery  over  by 
the  marshal  in  such  a  case  any  more  than  when,  at  the 
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inception,  it  was  in  contemplation  by  all  to  do  an  unlaw- 
ful act? 

2.  The  item  of  $150  paid  Crawford  upon  the  day  of 
trial,  was  not  a  proper  item  of  damage  in  this  suit  The 
allegations  of  the  petition  as  to  damage,  or  payment  of 
money,  were  all  denied,  and  it  was  error  to  allow  proof 
of  the  payment  after  bringing  suit,  or  to  render  judg- 
ment upon  such  proof.  The  obligation  on  the  part  of 
Daily  may  have  been  incurred,  but  no  recovery  could 
have  been  had  against  the  sureties  until  he  had  been 
damaged  by  being  compelled  to  pay.  This  payment 
must  have  been  before  suit,  or  else  no  recovery. 

8.  The  order  of  delivery  was  not  served  upon  Daily. 
This  was  as  much  a  requirement  to  confer  jurisdiction 
upon  the  court  to  render  judgment  against  him  in  a  re- 
plevin case  as  the  service  of  summons  in  a  case  upon  a 
promissory  note.  General  Statutes,  653.  Statute  of 
Wisconsin,  1857,  page  611.  Abrams  v.  JoneSy  4  Wis., 
806. 

4.  The  damages  .were  assessed  by  the  court.  It  would 
seem  that  the  court  has  no  power  or  authority  in  the 
premises  until  the  assessment  of  damages  shall  have 
been  made  by  a  jury.     General  Statutes,  558. 

6.  The  United  States  court  having  obtained  the  pos- 
session of  this  property,  and  the  cause  being  still  pend- 
ing therein,  it  was  not  competent  for  the  court  of 
Cuming  county  to  send  out  its  mandate  to  take  the  pos- 
session therefrom  or  out  of  the  hands  of  its  officers. 
The  remedy  of  Autzen  was  in  that  court  alone,  and  the 
court  passing  the  judgment  against  Daily  was  without 
jurisdiction.  Hagcm  v.  Luoasy  10  Peters,  400.  Wal- 
lace  V.  M^Cofimslly  18  Peters,  151.  Taylor  v,  Carryl^ 
20  How.,  588.  Freerruim  v.  Howe^  24  How.,  450.  Biggs 
V.  Jo/mson^  6  Wallace,  196.  Am/i/  v.  Supervisors^  11 
Wallace,  186. 

6.     If  any,  or  all  these  propositions  are  true,  then 


OCTOBER  TERM,  1877.  469 

Baker  ▼.  Daily. 

Daily  had  a  good  defense  to  the  action  against  him.  It 
was  his  duty  to  have  interposed  this  defense,  and  the 
sureties  to  this  bond,  being  neither  parties  or  privies  to 
that  suit,  may  impeach  the  judgment  for  any  reason 
which  would  have  reversed  the  judgment  upon  writ  of 
error  prosecuted  by  a  party  to  the  record.  Downs  v. 
JFiiUeTy  2  Met.,  135.  Leoruird  v.  Brj/arUy  11  Met.,  370. 
Vose  V.  Morton,  4  Oush.,  27.  Oriswold  v.  Stewart^  4 
Cow.,  457.  Dmoes  v.  Shed.,  15  Mass.,  7.  Goohin  v. 
SanborUj  3  N.  H.,  491.  Hayes  v.  Seaver,  7  Me.  (Green- 
leaf),  237.  Bridgeport  Ins.  Co.  v.  Wilson,  34  N.  Y., 
275.     Thomas  v.  Hvhhell,  15  N.  Y.,  405. 

J.  L,  Webster  and  John  D.  Howe,  for  defendant  in 
error. 

1.  There  is  no  ground  in  this  action  to  justify  any 
serious  claim  that  defendant  in  error  was  a  trespasser 
within  the  meaning  of  the  rule  invoked  by  the  counsel 
of  the  plaintiif  in  error.  When  such  an  officer  as  a 
United  States  Marshal,  or  a  sheriff,  is  called  upon  by  a 
creditor  to  levy  the  process  of  a  court  upon  property 
held  by  a  third  party,  as  the  property  of  the  debtor,  the 
officer  acts  as  the  agent  of  the  creditor.  The  bond  of 
indemnity  given  him  by  the  creditor  is  valid,  and  can  be 
enforced,  if  the  officer  has  acted  in  good  faith;  in  other 
words,  if  he  did  not  act  as  a  willful  trespasser.  We 
hear  of  this  point  for  the  first  time  in  the  brief  of  coun- 
sel herein.  There  is  no  issue  in  the  pleadings  which  will 
authorize  any  such  claim.  The  cases  cited  show  the  un- 
founded character  of  the  pretense  in  this  behalf.  Miller 
tj.  Rhoades,  20  Ohio  State,  494.  Cole  v.  Parker,  7  Clark, 
(Iowa),  167.  2  Hill  on  Torts,  288  §  11.  Clark  v.  Fox- 
croft,  6  Maine,  296.  17  Johns.,  142.  5  Humph.,  57 
2  Met,  53.  37  Penn.,  399.  40  Fenn.,  359.  7  Mass. 
123. 
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2.  The  item  of  $150  was  properly  provable,  and  al- 
lowed. Nolle  V.  Arnoldy  23  Ohio  State,  264.  Bichard- 
son  V.  Chorson,  10  Q.  B.,  766.  Klem  v.  Ttuympson^  19 
Ohio  State.,  569.  Ooodmcm  v,  Qcuy^  15  Penn.,  St.,  188. 
Bcmcroft  v.  WinspeoTj  44  Barb.,  209. 

3.  That  the  state  court  has  not  the  power  to  secnre 
to  a  citizen  of  the  state  a  trial  of  the  right  of  property 
in  goods  which  he  claims  have  been  improperly  seized 
as  the  property  of  another,  by  process  issning  oat  of  a 
federal  coart,  this  court  will  be  reluctant  to  admit.  Bttck 
V.  CoVxUhj  7  Minn.,  310.  Siford  v.  Beaty,  12  Ohio 
State,  189.  Howe  v.  Freeman,  14  Gray,  666.  '  1  Kent's 
Com.,  411,  495.  Clarh  v.  Skinner y  20  John.,  468. 
Taylor  v.  Gorryl^  24  Penn.  State,  259.  Cropper 
V.  Cobwrn^  2  Curtis,  465.  Dv/an  v.  Vailj  8  Martin, 
La.,  602.  Buck  v.  Colbath,  3  Wall.,  334,  343,  347. 
Christmas  v.  Bussely  14  ^all.,  69,  80.  See  the 
dissenting  opinion  by  Miller,  in  6  Wall.,  200,  con- 
curred in  by  the  chief  justice  and  Grier.  The  real 
question  here  does  not  require  the  judgment  of  this 
court  upon  the  controverted  point  referred  to.  The 
question  is,  whether,  when  the  state  court  has  exercised 
the  jurisdiction  without  objection,  and  rendered  its 
judgment,  which  has  been  satisfied  by  payment  in  good 
fidth,  it  is  evidence  of  the  ^'  damage,  loss,  or  expense," 
provided  for  in  the  bond.  It  is  believed  that  even  the 
most  ultra  decision  of  the  federal  courts  does  not  hold 
that  a  judgment  is  void  where  the  question  as  to  the 
jurisdiction  has  never  been  raised  or  passed  upon  by  the 
the  state  court,  and  when  the  jurisdiction  has  been  ex- 
ercised without  objection  and  with  permission.  No 
suggestion  is  made  that  the  judgment  is  unjust;  nothing 
is  pleaded  here  to  show  that  there  is  any  probability  that 
the  litigation  would  have  resulted  differently  if  it  had 
been  carried  on  in  the  federal  court.  Even  if  the  juris- 
diction of  the  federal  court  was  paramount,  can  it  be 
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fairly  claimed  that  such  priority  of  ri^ht  conld  not  have 
been  waived;  that  the  proceedings  of  the  state  court 
stand  for  nanght? 

If  all  that  is  contended  for  by  the  counsel  is  sound 
he  must  plead,  specially^  the  want  of  jurisdiction. 

Lake,  Ch.  J. 

The  objection  made  to  the  judgment  of  the  district 
court  for  Cumiug  county  is  not  valid.  That  court  is 
one  of  general  jurisdiction.  It  had  jurisdiction  of  the 
person  of  the  defendant,  and  also  of  the  subject  matter 
of  the  action,  as  shown  by  the  petition,  and  therefore  the 
judgment  which  it  pronounced  is  binding  upon  all  the 
parties  to  it  until  regularly  set  aside. 

I.  It  is  very  likely  that,  had  Daily  chosen  to  do  so,  he 
could,  by  proper  answer,  have  shown  a  state  of  facts  that 
would  have  made  it  improper  and  erroneous  for  the  court 
to  have  proceeded  further  with  the  case.  He  was  acting 
under  a  writ  duly  issued  from  the  federal  court,  whose 
officer  he  was.  His  possession  was  in  contemplation  of 
]aw  the  possession  of  the  court,  and  it  was  the  undoubted 
right  of  that  court  to  determine  whether  such  possession 
were  lawful  or  not  Arwy  v.  The  Snpervisora,  11  Wall., 
136.  But  this  right  he  could  waive,  and  he  did  waive  it, 
by  neglecting  to  plead  the  authority  under  which  he  had 
taken  the  goods  as  a  defense  to  the  action.  While  he 
might  have  shielded  himself  by  proper  answer  as  against 
the  jurisdiction  of  the  state  court,  this  was  not  neces- 
sary to  entitle  him  to  the  protection  of  tiie  indemnifying 
bond  by  which  he  was  induced  to  make  the  seizure. 
The  state  court  was  fully  competent  to  decide  all  of  the 
questions  involved  in  the  case,  and  its  judgment  in  the 
premises  is  quite  as  conclusive  as  a  like  judgment  pro- 
nounced by  the  federal  court  would  have  been.  Besides, 
the  plaintiffs  are  not  in  a  situation  to  complain.    Edgar, 
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the  principal  in  the  bond,  was  dalj  notified  by  Daily 
that  the  goods  had  been  replevied,  and  he  agreed  to  em- 
ploy counsel  to  take  charge  of  the  case.  Any  defense 
that  Daily  coald  have  made  was  also  available  to  him, 
and  it  was  his  faalt  alone  that  it  was  not  interposed. 
Notice  to  the  sureties  of  Edgar  was  unnecessary.  His 
liability  under  the  contract  is  the  exact  measure  of 
theirs.  It  may  be  true  even  that  some  of  the  items  of 
damage  allowed  against  Daily  ought  to  have  been  re- 
jected, but  if  so,  it  is  now  too  late  to  question  the  cor- 
rectness of  the  allowance  then  made. 

II.  It  is  further  objected  that  the  judgment  in  the 
replevin  suit  is  void.  1st.  Because  a  copy  of  the  order 
of  delivery  was  not  served  upon  Daily,  and  2d.  For  the 
reason  that  a  jury  was  not  called  to  assess  the  damages. 
As  to  the  first  of  these  objections,  we  hold  it  to  have 
been  a  mere  irregularity  or  omission  not  at  all  essential 
to  the  jurisdiction  of  the  court.  The  court  acquired 
jurisdiction  over  the  person  of  Daily  by  the  service  of 
its  summons  upon  him;  and  over  the  property,  by  the 
sheriff  taking  it  into  his  possession  under  the  order  of 
delivery.  Daily  was  in  court  by  virtue  of  the  summons, 
and  if  it  were  desired  to  call  in  question  the  service  of 
the  order  of  delivery,  the  proper  time  was  before  trial 
and  judgment,  for  afterwards  it  is  too  late  to  do  so. 

By  the  second  of  these  objections  it  seems  to  be  as- 
sumed that,  under  no  circumstances  in  a  replevin  suit 
has  the  court  the  authority  to  assess  the  damages.  And 
so  the  supreme  court  of  Ohio  seems  to  have  held  under 
a  statute  just  like  ours  so  far  as  it  affects  this  question. 
Wolfv.  Mey&r,  12  Ohio  State,  432.  But  this,  unlike 
most  of  the  decisions  of  that  court,  is  not  at  all  satis- 
factory, and  we  think  falls  to  recognize  the  full  scope  of 
another  provision  of  the  statute  relative  to  the  trial  of 
causes  by  the  court.   Section  296,  of  our  code  of  civil  pro- 
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cediire,  correspondiDg  with  Section  279,  of  the  Ohio  code, 
provides  that:  "  The  trial  by  jury  may  be  waived  by  the 
parties  in  actions  arising  on  contract,  and  with  the  as- 
sent of  the  court,  in  other  actions,  in  the  following 
manner: 

^^Fiist.  By  the  consent  of  the  party  appearing,  when 
the  other  party  fails  to  appear  at  the  trial  by  himself  or 
attorney. 

^^  Second.  By  written  consent  in  person,  or  by  attor- 
ney, filed  with  the  clerk. 

'^Third.  By  oral  consent  in  open  court  entered  on  the 
journal." 

An  action  to  recover  the  possession  of  personal  pro- 
perty does  not  arise  on  contract,  and  it  therefore  falls 
within  the  somewhat  numerous  class  denominated  in  the 
foregoing  section,  ^' other  actions,"  in  which  the  waiver 
of  a  jury  depends  upon  the  assent  of  the  court.  But 
such  assent  will  be  presumed  from  the  fact  that  the  court 
did  assess  the  damages.  The  case  against  Daily  came 
within  ^Bjinrst  of  the  three  sub-divisions  of  the  section 
providing  the  manner  of  waiver  when  but  one  of  the 
parties  appears  at  the  trial.  In  the  case  against  Daily 
the  plaintiff  was  the  only  party  present  at  the  trial,  and 
he  exercised  the  privilege  of  dispensing  with  the  jury, 
and  permitted  the  court  to  decide  all  the  questions  of 
fact  necessary  to  a  complete  determination  of  the  con- 
troversy. We  think  this  practice  was  clearly  within  the 
statute,  and  fally  justified,  notwithstanding  the  decision 
in  Wolfv.  Meyersy  above  cited. 

III.  It  is  also  assigned  for  error  that  the  court  below 
allowed  to  Daily  as  an  item  of  damage,  in  addition  to  the 
amount  found  by  the  judgment  in  the  replevin  suit,  the 
sum  of  $150,  an  expense  incurred  by  him  in  taking  care 
of  the  goods  while  they  were  under  his  control,  but 
which  he  did  not  actually  pay  until  the  day  of  trial. 
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We  think  this  item  was  properly  admitted  ander  the 
petition.  It  was  very  clearly  covered  by  the  bond,  one 
of  the  conditions  being,  that  Edgar  and  his  sureties,  Ba- 
ker and  Hugns,  should  ^^  hold  the  said  United  States 
marshal,  Daily,  harmless,  and  afford  him  fall  indemnity 
'  against  any  damages^  loss^  or  expense  ^^  incurred  by  seiz- 
ing the  property  in  question.  And  the  petition  dis- 
tinctly charges  this  item  of  $150  as  a  part  of  the  neces- 
sary expense  to  which  Daily  was  put,  "  by  reason  of 
taking  possession  of  said  property,  pursuant  to  the  re- 
quest of  the  defendants,  and  under  the  protection  of  said 
bond.''  The  fact  that  it  was  not  actually  paid  until 
after  the  commencement  of  the  action  on  the  bond  is  of 
no  consequence;  he  had  incurred  the  indebtedness,  and 
that  was  a  damage  against  which  the  bond  was  de- 
signed to  protect  him.  Noble  v,  Arnold^  23  Ohio  State, 
264. 

We  see  no  reason  for  disturbing  the  judgment,  and  it 
is  afiirmed. 

Judgment  affibmbd. 
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The  State,  ex  bbl  J.  J.  Jones  v.  The  County  Commis- 

sioNEBS  of  Lancasteb  Oounty. 

1.  Township  Organization:  votes  necessary  to  adopt. 
Section  five,  Art.  X,  of  the  constitution  is  mandatory ;  therefore 
to  adopt  township  organization  it  requires  a  m^ority  of  all  the 
legal  voters  of  the  county,  voting  at  the  general  election,  at  which 
the  question  is  submitted. 


8.    :    constitutional  law.    The  act  of  February  16,  18T7, 

entitled  "  an  act  to  provide  for  township  organization,"  embraces 
several  subjects  not  indicated  by  the  title,  and  as  these  several 
subjects  are  dependent  on  each  other  and  form  inseparable  parts 
of  the  same  law,  the  whole  act  is  unconstitutional  and  void. 

Original  application  for  a  mandamus  to  compel  the 
county  commissioners  of  Lancaster  county  to  complete 
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township  organization  in  said  connty  by  diriding  the 
conntj  into  towns,  appointing  town  officers,  etc.,  as  pro- 
vided by  an  act  of  the  legislature  entitled  "  An  act  to 
provide  for  township  organization,"  Laws,  1877,  71. 
Farther  facts  appear  in  the  opinion. 

M.  H.  Sessions^  for  the  relator* 

Section  11,  Article  lU,  of  the  constitution  provides 
that  ^'  no  bill  shall  contain  more  than  one  subject,  and 
the  same  shall  be  clearly  expressed  in  its  title."  The 
first  question  that  presents  itself  in  the  discussion  of 
this  case  is,  is  the  act  of  the  legislature  under  consid- 
eration obnoxious  to  this  provision  of  the  constitution  i 
It  will  perhaps  be  contended  that  it  is  in  this,  to- wit: 
that  it  contains  more  than  one  subject,  inasmuch  as  it 
provides  for  township  organization,  and  also  for  county 
government  under  such  organization.  This  clause  of 
the  constitution  must  be  read  in  connection  with  Sec.  5, 
Art.  X,  which  provides  that  the  "  legislatar'e  shall  pro- 
vide by  general  law  for  township  organization  under 
which  any  county  may  organize,  whenever  a  majority  of 
the  legal  voters  of  such  county,  voting  at  any  general 
election,  shall  so  determine."  Here  we  have  the  posi- 
tive mandate  of  the  constitution  for  the  legislature  to 
provide  by  general  law  "for  township  organization," 
thereby  clearly  indicating  in  the  constitution  that  the 
title  to  the  act  must  be  "  for  township  organization." 

The  whole  system  of  township  organization  in  this 
country  is  well  understood  to  embrace  not  only  the 
township  organization  or  government,  but  as  well  the 
elements  which  compose  the  county  government;  and 
the  expression,  "  township  organization,"  in  its  popular 
signification,  would  embrace  both,  notwithstanding  the 
two  organizations  are  composed  of  the  same  material, 
and  essentially  different  in  their  effects^;  the  act  may,  in 
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a  technical  sense,  embrace  more  than  one  subject,  and 
but  one  expressed  in  the  title,  yet  they  are  so  closely  and 
intimately  connected  by  common  consent,  and  the  popu- 
lar understanding  of  the  phrase,  and  its  general  adoption, 
that  although  the  technical  reading  may  bring  it  within 
the  letter  of  the  constitution,  it  leaves  it  without  the 
spirit  and  intent  of  the  same.  This  is  not  all.  The 
constitution  not  only  provides  that  the  legislature  shall 
provide  by  general  law  "for  township  organization," 
but  the  same  mandate  directs  them  to  provide  by  gen- 
eral law  for  township  organization  "  under  which  amy 
cav/rUy  may  orgamize^^  Had  not  this  law  contained  that 
which  it  is  contended  makes  it  unconstitutional,  the  same 
would  not  be  perfect  nor  complete;  neither  would  it  have 
answered  the  requirements  of  the  constitution  in  re- 
quiring the  passage  of  the  same.  Boa^rd  of  S^ipervisara. 
of  Ra/ms&y  Co.  v.  Heenan^  2  Minn.,  330,  339.  Clmton 
V.  Draper  J  14  Ind.,  295.  Brewster  v.  City  of  Syracuse^ 
19  N.  Y.,  116. 

The  next  question  is,  has  the  county  of  Lancaster 
voted  for  township  organization  within  the  spirit  and 
meaning  of  the  constitution! 

The  difficulty  arises  in  construing  the  clause  whenever 
a  majority  of  the  legal  voters  of  Sfoch  courvty^  voting  at 
amy  general  election^  shall  so  determine.  Is  this  to  be 
literally  construed  according  to  the  exact  letter,  regard- 
less of  the  spirit  of  the  same,  when  taken  in  connection 
with  other  clauses  of  the  constitution  treating  upon  the 
same  subject  matter?  Or  does  it  mean  a  majority  of 
all  the  legal  voters  of  the  countyy  voting  on  the  question^ 
shall  vote  for  the  samef 

In  determining  questions  of  construction,  recourse 
should  first  be  had  to  the  instrument  itself,  and  see  if 
that  is  not  its  own  best  interpreter  as  to  its  true  mean- 
ing concerning  doubtful  clauses,  and  in  that  light  let  us 
examine  our  constitution.     In  voting  for  township  or- 
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ganizatioD,  what  is  the  thing  involved,  and  what  is  the 
first  act  the  voter  seeks  to  do?  The  answer  is  apparent; 
to  subdivide  the  county  into  townships — one  form  of 
the  division  of  the  county.  Kow  when  you  seek  to  di- 
vide a  county  the  constitution  becomes  its  own  inter- 
preter on  this  question  of  voters  or  voting.  Section 
2,  Article  X,  provides  as  follows:  "  Nor  unless  a  ma- 
jority of  all  the  legal  voters  of  the  county,  voting  on  the 
question,  shall  vote  for  the  same."  That  being  the  cri- 
terion and  the  construction  to  be  adopted,  the  question 
was  carried.  Now  let  us  examine  section  8  of  the  same 
article,  which  is  treating  of  striking  territory  from,  or 
adding  the  same  to  any  organized  county;  that  provides 
as  follows:  "  That  no  territory  shall  be  added  to  any 
organized  county  without  the  consent  of  the  majority 
of  the  voters  of  the  county  to  which  it  is  proposed  to  be 
added."  Now  if  you  adopt  the  construction  contended 
for  in  this  case,  and  say  that  the  proposition  is  not  car- 
ried, you  have  this  anomaly  in  constitutional  law,  viz. : 
of  having  three  different  tests  df  determining  the  same 
question  or  principle,  and  each  requiring  a  different  con- 
stitutional majority.  If  you  desire  to  divide  the  county 
you  can  do  so  by  submitting  the  question  to  a  vote  of 
the  people,  and  if  a  majority  of  all  the  legal  voters  of 
the  county,  voting  on  the  question,  shall  vote  for  the 
same  the  county  is  to  be  divided.  Or  if  you  wish  to 
add  territory  to  your  county,  you  can  only  do  so  by  ob- 
taining the  consent  of  the  majority  of  the  voters  of  the 
county  to  which  it  is  proposed  to  be  added.  But  if  you 
do  not  desire  to  do  either  of  these  things,  and  do  wish 
to  have  township  organization,  then  another  rule  is 
applied,  and  you.  must  have  a  majority  of  legal 
voters  of  such  county,  voting  at  any  general  election. 
American  Laws  of  Elections,  §  445.  First  Parish  v. 
Steams^  21  Pick..  158.  Taylor  v.  Taylor,  10  Minn., 
107,  116.     jB.  R.  Co.  v.  Davidson  Co.,  1  Sneed  (Tenn.), 
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691.  Gillespie  v.  Pahner^  20  Wis.,  644.  St.  Joseph 
Township  V.  Rogers^  16  Wall.,  664.  Osbum  v.  Staley^ 
6  W.  Ya.,  85.     Talbot  v.  Bent,  9  B.  M.,  534,  538. 

S.  B.  Oaley,  for  the  respondents. 

The  mere  statement  of  the  facts  in  connection  with 
the  requirement  of  the  constitution  would  seem  to  be 
decisive  of  the  point  at  issue.  The  legislature  is  pro- 
hibited from  authorizing  the  adoption  of  '^  township  or- 
ganization "  in  any  county,  unless  '^  a  majority  of  the 
legal  voters,  voting  at  a  general  election,  shall  so  determ- 
ine." These  words  do  not  imply  an  acquiescence,  or 
negative  sanction,  or  negative  assent,  inferred  from  ab- 
sence, but  a  positive  vote  in  the  affirraative.  The  number 
of  votes  required  is  specifically  named,  and  there  is  no  diffi- 
culty in  ascertaining  what  that  number  is,  since  the  law  re- 
lating to  general  elections  (General  Statutes  of  Nebraska, 
page  354),  provides  the  means  or  evidence  by  which  the 
exact  number  of  legal  voters  of  the'  county  voting  at  a 
general  election  may  be  determined,  ta-wit:  the  poll 
books  in  which  is  recorded  the  name  of  each  person 
voting  at  the  election.  The  People  v.  Brovm,  11  111., 
478.  Id.  V.  Wiant,  48  111.,  263.  StaU  v.  Wvnkehneier, 
35  Mo.,  103.  Id.  V.  Sutterfield,  54  Mo.,  391.  County 
Heat  of  Linn  Co.^  15  Kan.,  530.  Central  Law  Journal 
July  6,  1877,  page  16. 

The  relator  in  this  case  relies  principally  on  the  de- 
cision of  the  supreme  court  of  Wisconsin  in  the  case  of 
Gillespie  v.  PaVm&t,  20  Wis.,  544,  to  sustain  his  view, 
that  only  a  majority  of  votes  cast  upon  that  question  is 
required.  In  that  case  the  language  used  in  the  act  of 
legislature  was  very  different  from  the  language  of  our 
constitution  and  act.  In  this  case  a  literal  interpreta- 
tion of  the  language  used  leads  to  no  difficulty  or  ab- 
surdity as  it  would  in  that;  and  the  distinction  between 


OCTOBER  TERM,  1877.  479 


The  State,  ex  rel.  Jones  ▼.  Lancaster  County. 


^'  a  majority  of  the  votes  cast  at  an  election,"  and  ^'  a 
majority  of  the  legal  voters  voting  at  an  election,"  is 
clearly  shown  in  the  opinion  of  the  court  in  thjftt  case, 
and  to  which  reference  is  here  made  to  sustain  the  view 
of  the  defendants  in  this  case. 

The  act  is  in  conflict  with  section  11,  Art.  III.  The 
provisions  of  the  constitution  are  mandatory,  and  must 
be  complied  with,  or  the  act  embracing  more  than  one 
subject  will  be  held  inoperative  and  void.  3  West  Vir- 
ginia Reports,  588.  20  Ind.,  490.  5  Neb.,  305,  505. 
Oooley  Const.  Limit.,  §  148. 

The  act  embraces  more  than  one  subject,  to  wit:  1. 
Township  organization.  2.  County  organization.  3. 
Bevenue. 

The  legislature,  by  the  constitutional  provision  before 
quoted,  is  only  authorized  to  ^'  provide  by  general  law 
for  township'  organization,"  which  both  in  letter  and 
spirit  means,  to  make  provision  by  general  law  to  invest 
the  inhabitants  or  people  of  townships  with  certain  cor- 
porate powers,  by  which  they  may  have  and  enjoy  the 
benefits  arising  from  local  government;  giving  them 
power  as  a  body  politic  to  lay  out  and  repair  roads, 
build  their  own  bridges,  take  care  of  their  poor,  etc., 
etc.,  at  their  own  expense,  and  in  such  manner  as  they 
shall  see  fit. 

In  pursuance  of  this  authority — which  is  also  a  limi- 
tation  upon  legislative  authority — the  legislature,  by  the 
act  in  question,  under  articles  1,  2>  3,  4,  6,  6,  7,  8,  9,  and 
10,  has  made  such  provision. 

By  article  two  of  said  act  the  township  corporation  is 
created  with  the  usual  corporate  powers,  its  rights  and 
duties  are  defined,  and  a  name  is  given  to  it.  '^  Town- 
ship organization  "  by  this  article  is  brought  into  exist- 
ence ^^  full  fledged,"  and  endued  with  all  its  faculties  and 
powers.  The  other  articles  above  specified,  make  pro- 
vision for  the  exercise  of  the  corporate  powers,  rights, 
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and  duties  conferred  and  imposed  by  said  article  two; 
and  all  these  provisions  are  germane  and  incidental  to 
the  subject,  and  are  properly  connected  therewith.  If 
the  legislature  had  ceased  to  act  at  this  point,  the  bill 
would  have  contained  but  one  subject,  and  the  same  would 
have  been  clearly  expressed  in  its  title. 

Did  the  convention,  or  the  people  of  this  state,  who 
adopted  this  constitutional  provision  on  the  subject  of 
"  township  organization  "  mean  anything  else  than  the 
words  used  indicate?  If  not,  and  the  legislature  has 
legislated  upon  this  subject  as  well  as  one  or  more  other 
subjects  in  the  same  bill,  then  the  act  is  void. 

This  provision  of  the  constitution  was  borrowed  from 
the  state  of  Illinois,  as  every  one  knows.    The  legislature 
of  that  state  has  given  to  it  the  interpretation  we  con- 
tend for,  which  is  evidenced  by  the  revised  statutes  of 
Illinois,  1874,  in  which,  under  two  different  chapters, 
will  be  found  the  law  of  that  state  on  the  subject  of 
"  township  organization  "  and  "  county  organization  " 
re8[)ectively.     The  interpretation  of  "  township  organi- 
zation "  by  the  legislature  of  Illinois  has  never  been 
questioned  in  the  courts  of  that  state,  and  it  is  but  rea- 
sonable to  say,  that  when  we  borrowed  from  that  state 
our  constitutional  provision,  we  also  accepted  its  inter- 
pretation and  meaning  as  defined  by  her  legislature.  See 
Sedgwick  on  Statutory  and  Constitutional  Law,  pages 
412  and  413,  and  authorities  there  cited. 

That  portion  of  the  constitutional  provision,  there- 
fore, which  imposes  upon  the  legislature  the  duly  of 
"  providing  by  general  law  for  township  organization," 
means  just  what  it  says,  no  more,  no  less;  the  words  fol- 
lowing that  clause  refer  only  to  what  the  people  of  any 
county  may  do  under,  or  with  reference,  to  such  a  gen- 
eral law,  if  they  shall  so  determine.  See  The  American 
Cyclopsedia,  vol.  16,  p.  828,  "  town." 

When  we  eliminate  from  the  act  in  queation  the  sub- 
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jectB  of  caufUy  organization  and  reveniLey  the  act  is  still 
broader  than  its  title.  The  title  being  '^  to  provide  for 
township  organization,"  it  in  no  manner  indicates  or  ex- 
presses the  provisions  of  the  act  in  respect  to  the  discon- 
tinuance of  ^^  township  organization  "  and  other  provis- 
ions nnder  article  16,  relating  to  the  same,  as  well  as  the 
re-enactment  of  the  general  law  now  in  force,  the  election 
of  conntj  commissioners  at  a  special  election  in  January 
following,  etc.,  etc 

When  parts  of  a  statute  are  unconstitutional,  and 
other  parts  valid,  the  former  being  evidently  designed 
as  an  inducement  to  the  latter,  so  that  the  whole  taken 
together  warrant  the  belief  that  the  legislature  would 
not  have  passed  the  valid  parts  alone,  then  the  whole 
act  should  be  held  inoperative  and  void.  13  Wis.,  450. 
2  Gray,  84.  22  Gal.,  887.  38  Gal.,  212.  14  Mich.,  276. 
5th  Ohio  State,  497.    25  Oonn.,  290. 

Gantt,  J. 

13ie  question  of  township  organization  was  submitted 
to  the  vote  of  the  legal  voters  of  Lancaster  county,  at 
the  general  election  held  on  the  sixth  of  November, 
1877,  and  a  majority  of  the  votes  cast  on  that  question 
were  in  favor  of  such  organization.  But  the  county 
commissioners  refused  to  complete  the  township  organ- 
ization as  required  by  the  act  of  February  18,  1877,  and 
in  their  answer  to  an  alternative  writ  of  mandamus 
against  them  they  deny  that  the  township  organization 
was  adopted  by  a  majority  of  the  legal  voters  of  the 
county,  voting  at  said  general  election,  and  aver  that  the 
act  is  unconstitutional,  inoperative,  and  void.  By  stip- 
ulation of  the  parties  it  is  admitted  that  2,451  legal  vo- 
ters of  the  county  voted  at  the  general  election ;  that  952 
votes  were  cast  in  favor  of  township  organization  and 
601  votes  were  cast  against  such  organization.  It  there- 
33 
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fore  required  1,226  votes  to  constitnte  a  majority  of  all 
the  voters  who  voted  at  such  election.  The  decision  of 
the  first  question  raised  by  the  answer  depends  on  the 
construction  which  must  be  given  to  section  five,  article 
X,  of  the  constitution,  which  declares  that:  ^'The  legis- 
lature shall  provide  by  general  law  for  township  organi- 
zation, under  which  any  county  may  organize  when- 
ever a  majority  of  the  legal  voters  of  such  county,  voting 
at  any  general  election,  shall  so  determine." 

It  is  the  province  of  a  written  constitution  to  establish 
fundamental  maxims  and  fix  rules  of  proceeding  which 
are  usually  looked  upon  as  material  to  be  done,  and  to 
be  regarded  in  the  light  of  limitation  upon  the  powers 
to  be  exercised;  and  therefore  it  is  said  that  in  the 
construction  of  a  constitution  "its  terms  must  be  taken 
in  the  ordinary  and  common  acceptation,  because  they 
are  supposed  to  have  been  so  understood  by  the  framers 
and  by  the  people  who  adopted  it."  In  Oakley  v.  As- 
pimvallj  8  N.  Y.,  568,  Bronson,  J.,  in  reference  to  the 
construction  of  a  constitution,  said  his  "rule  had  been  to 
follow  the  liindamental  law  as  it  is  written  regardless 
of  consequences,"  and  that  "if  the  legislature  or  the 
courts  undertake  to  correct  defects  by  forced  and  unnatu- 
ral construction  they  infiict  a  wound  upon  the  constitu- 
tion which  nothing  can  heal.  One  step  taken  by  the 
legislature  or  the  judiciary,  in  enlarging  the  powers  of 
the  government,  opens  the  door  for  another'  which  will 
be  sure  to  follow;  and  so  the  process  goes  on  until  all 
respect  for  the  fundamental  law  is  lost,  and  the  powers 
of  the  government  are  just  whatever  the  authority  pleases 
to  call  them." 

In  the  application  of  these  principles  to  the  above 
provision  of  the  constitution,  it  may  be  remarked,  in  the 
language  of  Emmot,  J.,  in  People  v.  Lavrrence^  86  Barb., 
186,  that  "  it  would  be  found  upon  full  examination  to 
be  difficult  to  treat  any  constitutional   provisions  as 
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merely  directory  and  not  imperative;"  and  certainly 
when  the  words  are  not  used  in  a  strictly  technical  sense, 
the  only  safe  rnle  is  to  follow  the  fundamental  law  as  it 
is  written.  In  the  section  quoted,  the  language  admits 
of  but  one  meaning,  and  that  is  imperative  in  its  opera- 
tion, and  therefore  it  seems  to  me  quite  clear  that  to 
adopt  the  township  organization  there  must  be  an  af- 
firmative vote  of  a  majority  of  all  the  legal  voters,  voting 
at  the  general  election. 

In  the  case  of  The  People  v.  Brown^  11  111.,  479.,  in 
the  construction  of  a  similar  constitutional  provision,  the 
court  say  that  it  '^  is  free  from  all  doubt  or  uncertainty. 
The  language  is  clear  and  explicit,  and  admits  of  but  one 
meaning.  It  does  not  mean  a  majority  of  those  voting  on 
the  question  to  be  submitted,  but  a  majority  of  all  the  legal 
voters  of  the  county,"  and  that  the  right  to  organize  de- 
pends on  an  affirmative  vote  of  such  majority.  People 
V.  Wicmt,  48  111.,  266.  StcUe  v.  WinkelmeieTi  86  Mo., 
103.     CotifUy  Seat  qfldrm  Cotrnty,  15  Kansas,  680. 

In  Bayard  v.  Klinge^  16  Minn.,  249,  it  is  held  that 
when  the  constitution  provides  that  a  question  must  be 
submitted  to  a  vote  of  '^  the  electors  of  the  county,"  and 
requires  "  a  majority  of  such  electors  voting  thereon," 
it  means  a  majority  of  the  electors  who  vote  at  such  elec- 
tion, and  not  merely  of  them  voting  on  the  particular 
question.  It  is,  however,  true  that  in  California,  Ohio, 
and  Wisconsin  a  different  rule  of  construction  has  been 
adopted ;  but  when  these  courts  attempt  to  apply  to  the 
construction  of  constitutions  the  rules  which  distinguish 
directory  and  mandatory  statutes,  they  certainly  tread 
on  very  dangerous  ground,  and  as  observed  by  an  emi- 
nent jurist,  although  there  may  be  *^very  strong  motives 
for  declaring  the  law  to  be  what  it  is  not,"  yet  "it 
would  have  been  interesting  and  useful  if  either  of  these 
learned  courts  had  enumerated  the  evils  that  must  be 
placed  in  the  opposite  scale  when  the  question  is  whether 
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a  constitutional  rule  shall  be  disregarded,  not  the  least 
of  which  is  the  encoaragement  of  a  disposition  on  the 
part  of  legislative  bodies  to  set  aside  constitutional  re- 
strictions, in  the  belief  that  if  the  unconstitutional  law 
can  once  be  put  in  force,  and  large  interests  enlisted  un- 
der it,  the  courts  will  not  venture  to  declare  it  void,  but 
will  submit  to  the  usurpation,  no  matter  how  gross  and 
daring."    Oooley's  Const.  Lim.,  73,  note. 

No  doubt,  as  in  the  courts  referred  to,  there  will  al- 
ways be  some  plausible  reason  for  latitudinarian  con- 
struction. It  may  be  urged  on  the  ground  that  some 
real  or  supposed  evil  may  be  avoided,  or  some  real  or 
supposed  good  may  be  obtained.  But  will  not  yielding 
to  such  influences  'gradually  undermine  and  finally  over- 
throw the  constitution?  Indeed,  if  legislatures  and 
courts  may,  under  such  rule  of  construction,  ^^  depart 
from  what  is  plainly  declared  in  the  constitution,  the 
people  might  well  despair  of  ever  being  able  to  set  any 
boundary  to  the  powers  of  the  government." 

I  think  that  section  five,  article  X,  of  the  constitution 
must  be  construed  according  to  the  plain  meaning  of  the 
words  used,  and  that  the  language  employed  therein  is 
mandatory;  and  therefore,  as  the  affirmative  vote  on  the 
question  submitted  was  less  than  a  majority  of  all  the 
legal  voters,  voting  at  the  general  election,  the  proposi- 
tion to  adopt  township  organization  was  defeated. 

The  second  question  raised  by  the  answer  is,  whether 
the  act  is  unconstitutional,  inoperative,  and  void.  The 
constitution  declares  that  ^^  no  bill  shall  contain  more 
than  one  subject,  and  the  same  shall  be  clearly  expressed 
in  the  title."  This  provision  is  mandatory;  and  accor- 
ding to  the  whole  current  of  authorities,  it  seems  clear 
that  it  not  only  requires  the  purpose  of  the  act  to  be 
correctly  indicated  by  the  title,  but  that  it  must  control 
the  effect  and  operation  of  the  law,  and  exclude  every 
thing  which  is  not  within  the  purpose  indicated  by  the 
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title.  It  is,  however,  not  the  intent  of  the  constitution 
that  each  subject  of  legislation  shall  be  divided  into 
separate  acts  so  far  as  the  snbject  is  capable  of  division, 
bat  that  the  snbject  matter  of  each  part  or  section  of  the 
law  must  be  germane  to  the  primary  object  of  the  bill, 
which  is  denominated  by  the  constitution  as  the  subject 
of  the  act. 

Another  principle  in  the  interpretaion  of  a  constitu- 
tion is,  that  presumptions  will  always  be  in  favor  of  the 
constitutionality  of  the  law,  when  its  object  and  provis- 
ions are  within  the  acknowledged  poweis  of  the  legis- 
lature; and  therefore  the  power  of  the  courts  to  declare 
a  legislative  act  a  nullity  because  it  infringes  on  the  con- 
stitution should  be  "exercised  with  extreme  caution, 
and  never  when  a  serious  doubt  exists  as  to  the  true  in- 
terpretation of  the  provision  alleged  to  be  repugnant." 
But  the  court  is  required  to  declare  what  the  law  is  in 
the  case  which  comes  before  it;  and  hence  if  the  legislative 
department  infringe  the  constitution  in  such  case,  the 
duty  of  the  court,  though  it  may  be  delicate  and  un- 
pleasant, is  a  plain  one,  regardless  of  consequences.  It 
is  the  duty  of  the  court  to  regard  the  constitution,  which 
is  the  fundamental  law  and  superior  to  the  ordinary  act, 
and  the  constitution,  and  not  such  ordinary  legislative 
act,  must  govern  the  case  to  which  both  apply.  These 
general  rules  are  deduced  from  the  authorities,  and  seem 
to  be  well-established  principles  in  the  construction  of 
statutory  law;  and  with  these  in  view,  the  act  in  ques- 
tion will  be  examined. 

The  title  to  the  act  is  "-4.n  dcb  to  provide  for  township 
organiscUion.^^  This  title  is  very  restrictive;  it  includes 
only  township  organization,  and  it  will  not  be  urged 
that  the  court  can  enlarge  the  scope  of  the  title.  On 
the  contrary,  it  is  said  that  "  the  constitution  has  made 
the  title  the  conclusive  index  to  the  legislative  intent  as  to 
what  shall  have  operation,"  and  as  the  legislature  ''  may 
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make  the  title  to  an  act  as  restrictiye  as  they  please,  it  is 
obvious  that  they  may  sometimes  frame  it  as  to  pre- 
clude many  matters  from  being  included  in  the  act  which 
might  with  entire  propriety  have  been  embraced  in  one 
enactment  with  the  matter  indicated  by  the  title,  but 
which  must  be  excluded  because  the  title  has  been  made 
unnecessarily  restrictive."  Oooley,  Const.  Lim.,  149. 

Now  notwithstanding  the  very  restrictive  terms  of  the 
title  to  the  act  in  question,  yet  it  not  only  contains  pro- 
visions in  regard  to  township  organization,  but  it  also 
provides  for  county  organization  and  defines  its  cor- 
porate powers;  it  determines  the  number  of  county  of- 
ficers, defines  their  duties,  provides  for  their  election, 
and  limits  the  terms  of  their  respective  ofiices,  and  it 
also  materially  amends  and  changes  the  general  revenue 
laws;  and  all  these  various  subjects  of  legislation  are 
contained  in  the  body  of  the  law,  and  are  so  intermixed 
and  connected  that  all  those  portions  of  the  act  not  em- 
braced within  or  indicated  by  the  title  "  cannot  be  re- 
jected and  leave  a  complete  and  sensible  enactment 
which  is  capable  of  being  executed."  Indeed  the  second 
section  of  the  act  makes  the  whole  law  but  one  system, 
for  it  provides  that  the  county  voting  in  favor  of  town- 
ship organization  "shall  be  governed  by  and  subject 
to  the  provisions  of  this  act."  In  Mewherter  v.  Price, 
11  Ind.,  200,  the  title  to  an  act  was,  "  an  act  concerning 
promissory  notes  and  bills  of  exchange,"  and  the  court 
say:  "We  have  seen  that  the  title  to  the  act  under  con- 
sideration is  limited  to  promissory  notes  and  bills  of  ex- 
change. Its  language  is  very  explicit,  and  we  know  of 
no  rule  of  construction  by  which  it  can  be  extended  as 
to  embrace  instruments  of  writing  other  than  those 
which  it  expressly  names."  So  in  the  case  at  bar,  the  title 
is  limited  merely  to  township  organization,  and  there  is 
no  rule  of  construction  by  which  it  can  be  enlarged  so 
as  to  embrace  the  other  subjects  contained  in  the  law, 
and  not  expressed  or  fairly  indicated  in  the  title. 
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In  The  State  v.  Perry  Co.,  6  Ohio  St.,  607,  the  law 
BQbmitted  the  removal  of  the  county  seat  to  a  vote  of 
the  electors  of  the  county,  but  the  act  contained  another 
subject,  making  the  two  dependent  on  each  other.  The 
court  said  in  substance  that  the  second  subject,  not  indi- 
cated in  the  title,  was  such  as  would  naturally  influence 
the  vote  upon  the  adoption  or  rejection  of  the  first,  and 
would  be  a  fraud  uppn  the  electors  of  the  county  to  procure 
the  adoption  of  the  first  by  means  of  the  second  subject,  and 
then  declare  it  void.  This  would  be  allowing  the  second 
to  accomplish  its  purpose,  giving  vitality  and  effect  to 
the  first,  which  without  it  would  never  have  been  adopted. 
The  provisions  of  both  are  made  equally  to  depend 
upon  the  result  of  the  election ;  they  were  submitted  by 
the  legislature  collectively  to  the  voters  of  the  county, 
and  could  only  be  passed  upon  as  a  whole,  and  they 
must  stand  or  fall  together,  and  therefore  both  parts  of 
the  act  must  be  held  to  be  unconstitutional.  So  in  the 
case  at  bar,  township  and  county  organizations  and  a 
change  in  the  general  revenue  laws  are  submitted  by 
the  legislature  collectively  to  the  voters  of  the  county, 
and  could  only  be  passed  upon  as  a  whole,  and  therefore 
they  must  all  fall  together.  However,  the  rule  is  not  to 
be  questioned,  that  when  the  part  of  an  act  which  is 
clearly  expressed  by  the  title  is  not  dependent  on  that 
which  is  unconstitutional,  and  is  complete  in  itself  and 
capable  of  being  executed,  it  will  be  maintained ;  but 
where  the  different  portions  of  the  act  form  inseparable 
parts  of  the  same  system,  and  some  portions  are  uncon- 
stitutional, the  whole  law  is  invalidated  by  the  uncon- 
stitutionality of  such  parts.  Cam/pan  v.  Detroit,  11 
Jlich.,  276.  Lathrop  v.  Mills,  19  Cal.,  613.  State  v. 
Perry  Co,,  6  Ohio  St.,  497.  Oatman  v.  Bond,  16  Wis., 
20.-  Peed  v.  Onvnibus,  33  Oal.,  212.  The  act  under  con- 
sideration clearly  comes  within  the  latter  rule,  and 
therefore  it  must  be  held  inoperative  and  void. 
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The  case  of  I%e  Board  of  Saperwsora  v.  Heenan^  2 
Minn.,  839,  which  was  very  much  relied  on  by  counsel 
for  relator,  cannot  be  approved  for  several  reasons.  It  is, 
however,  only  necessary  to  state  that  the  decision  of  that 
case  seems  to  rest  mainly  upon  <^  popular  understand- 
ing'' and  ^^ custom;  "  and  also  upon  the  theory  that  a 
"  segment "  of  each  township  government  will  "  aggre- 
gate and  form  the  county  government"  This  latter  re- 
sult certainly  cannot  follow  in  our  state,  for  the  county 
organization  is  separate  from  that  of  township,  and  none 
of  the  county  officers  constitute  a  ^^  segment ''  of  the 
township  organization  except  the  supervisors,  in  case 
township  organization  should  be  adopted  as  indicated 
by  the  act  in  question. 

The  writ  of  mandamus  must  be  denied. 

Wefi  Denied. 
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A.  J.  MoCmns,  plaintiff  m  bsbob,  v.  John  D.  Thomas, 

DEFENDANT  IN  EBBOB. 

1.  Conflicting  Testimony,  new  tbial.  Where  there  is  con- 
flicting testimony,  althoagh  the  court  may  incline  to  the  opin- 
ion that  the  resalt  of  the  trial  ought  to  have  been  somewhat  dif- 
ferent ft'om  that  reached  by  the  Jury,  this  is  not  a  good  reason 
for  setting  aside  their  verdict 

2.  :  .  If  testimony  is  conflicting,  it  is  within  the  pro- 
vince of  the  Jury  to  determine  what  portion  shall  be  received^ 
and  what  rejected.  The  court  may  lay  down  rules  bywhich  the 
credit  of  witnesses  may  be  tested,  but  the  application  of  those 
rules  should  be  left  entirely  to  the  Jury. 

Ebbob  to  the  district  court  for  Douglas  county.  Tried 
below  before  Savage,  J. 

Baldwin  <6.  Sivythej  for  plaintiff  in  error. 

A.  N.  Fergvson^  for  defendant  in  error. 


OCTOBER  TERM,  1877.  489 

McGune  v.  Thomas. 

Lakb,  Oh.  J. 

The  action  in  the  conrt  below  was  brought  by  the  de- 
fendant in  error  apon  an  account  for  money  loaned,  labor 
performed,  and  for  certain  articles  of  personal  property 
sold  and  delivered  to  the  plaintiff  in  error,  on  which 
there  was  claimed  to  be  due  the  sum  of  $816.60. 

The  answer  filed  by  the  plaintiff  in  error,  after  deny- 
ing that  he  was  indebted  in  any  amount  whatever,  ad- 
mitted considerable  dealings  between  the  parties,  and 
gave  what  was  claimed  to  be  a  correct  statement  of  the 
accounts,  both  debits  and  credits,  as  they  actually  oc- 
curred. In  this  statement  Thomas  is  credited,  substan- 
tially of  items  claimed  by  him  in  his  petition,  with 
$375.50,  but  on  the  whole  giving  a  balance  in  McGune's 
favor  of  $440.60.  To  this  there  was  a  reply  which  pnt 
in  issrfe  tlie  whole  of  McGune's  claim  against  Thomas, 
so  that,  as  the  pleadings  stood,  had  no  testimony  been 
produced  by  either  party,  Thomas  would  have  been  en- 
titled to  a  judgment  for  at  least  $375.50,  in  his  favor. 

It  is  contended  on  the  part  of  each  of  these  parties 
that  the  account  of  the  other  was  '^  false  and  untrue," 
and  '^  trumped  up,"  which  to  a  certain  extent,  judging 
from  the  testimony,  was  very  likely  true.  At  all  events, 
after  a  very  fair  trial,  to  which  no  objection  is  made  on 
account  of  any  ruling  of  the  court,  the  jury  seem  to 
have  reached  that  conclusion,  and  therefore,  disallowed 
many  items  in  both  accounts,  returning  a  verdict  in  favor 
of  Thomas  for  $491.77.  It  is  now  urged  that  this  ver- 
dict is  not  supported  by  the  evidence;  and  this  is  the 
only  ground  on  which  it  is  sought  to  reverse  the  judg- 
ment of  the  district  court. 

Without  undertaking  a  review  of  the  testimony,  it  is 
not  improper  to  say,  of  that  given  by  the  parties  them- 
selves, that  its  reconciliation  is  impossible.     It  is  true 
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that,  in  some  of  the  minor  portions  of  it,  each  is  in  a 
measure  supported  by  other  witnesses,  or  by  some  at- 
tendant circumstance  throwing  light  upon  certain  of 
their  transactions.  It  is  therefore  a  case  in  which  it 
would  probably  be  impossible  for  either  judge  or  jury  to 
reach  a  conclusion  in  which  the  mind  would  rest  com- 
pletely satisfied  that  entire  justice  had  been  done. 

It  may  well  be  remarked  of  this,  as  we  said  in  the  case 
of  Blackbv/rn  v.  Ostrcmder^  6  Neb.,  219:  "  It  is  a  case 
peculiarly  suited  to  a  jury  trial,  wherein  the  character 
and  appearance  of  the  witnesses,  as  well  as  the  words  they 
utter,  can  be  considered  and  weighed  by  twelve  of  their 
fellow  citizens,"  etc.  And  although  we  might  incline  to 
the  opinion  that  the  result  of  the  trial  ought  to  have 
been  somewhat  different  from  that  reached  by  the  jury, 
this  is  no  good  reason  for  setting  aside  their  verdict. 

When  in  a  jury  trial,  as  in  this  case,  it  is  found  to  be 
impossible  to  reconcile  and  give  full  credit  to  all  of  the 
testimony,  it  is  clearly  within  the  province  of  the  jury 
to  determine  what  portions  shall  be  received  and  what 
rejected.  The  court  may  lay  down  the  rules  by  which 
the  credit  of  a  witness  may  be  properly  tested,  but  the 
application  of  these  rules  should  be  left  entirely  to  the 
jury.  And  it  is  only  where  it  is  manifest  that'  such  in- 
structions have  been  disregarded,  and  the  verdict  is 
wholly  unsupported  by  the  evidence  that  the  court  may 
properly  interfere  and  grant  a  new  trial.  To  hold  other- 
wise would  be  a  practical  extingi:^ishment  of  the  right  of 
trial  by  jury. 

JUDGHBNT  AFFIBMED. 


OCTOBER  TERM,  1877.  491 

Templin  v.  Synder. 

Christian  Templin,  and  othbbs,  plaintiffs  in  bbbob,  r^-^ 
Y.  Charles  Synder,  defendant  en  b^rob.  I  ^  ^^ 

'  I    6    491 

I  88    397 

New  Trial :    Jxtbisdiction  of  justiobs  of  the  pbaob.    A  Justice    ,8  49i 

55    594 

•of  the  peace  has  jurisdiction  to  grant  a  new  trial  only  when  it  is  — : 
shown  **that  the  verdict  was  obtained  by  IVaud,  partiality  or 
undue  means." 

Erbob  to  the  district  court  for  Seward  county.    Tried 
below  before  Post,  J 

The  action  was  commenced  before  John  N.  Edwards 
a  justice  of  the  peace,  by  Charles  Synder  against  Chris- 
tian Templin,  et  al.j  for  damages  sustained  for  the  al- 
leged wrongful  conversion,  by  the  said  Templins,  of  cer- 
tain goods  and  chattels,  claimed  to  belong  to  said  Synder. 
October  2,  1876,  the  cause  was  tried  to  a  jury,  who  re- 
turned a  verdict  for  the  Templins,  and  in  whose  favor 
the  justice  rendered  a  judgment  accordingly.     Synder 
immediately  filed  a  motion  to  set  aside  the  verdict  on 
the  alleged  ground  that  the  jury,  after  the  cause  was  sub- 
mitted, and  they  had  retired  to  deliberate  upon  and  had 
agreed  upon  their  verdict,  but  before  returning  into 
court  with  the  same,  separated  for  the  space  of  about  one 
hour.  No  evidence  was  introduced  to  support  the  motion, 
but  the  motion  was  sustained  by  the  court,  and  the  Tem- 
plins excepted.  The  cause  was  set  for  trial  on  the  tenth  day 
of  October,  at  which  date  the  Templins  appeared  specially 
and  filed  a  motion  to  dismiss  the  cause,  for  the  reason 
that  the  court  had  no  jurisdiction  of  either  the  subject 
matter  or  of  the  defendants,  which  motion   was  over- 
ruled, and  an  exception  noted.    The  Templins  refused 
to  appear  further,  and  the  cause  was  then  tried  to  the 
court,  and  judgment  was  rendered  against  the  Templins 
for  $59.35  and  costs,  taxed  at  $29.08.     The  Templins 
prosecuted  a  petition  in  error  to  the  district  court,  and  at 
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the  November  term,  1876,  of  said  court,  the  petition  in 
error  was  overruled,  and  the  judgment  of  the  court  below 
was  set  aside  at  the  costs  of  the  plaintiffs  in  error,  taxed  at 
$9.45.  At  the  next  term  of  said  court  Synder  filed  a 
motion  to  correct  the  journal  entry  in  said  cause;  the 
same  was  sustained,  and  judgment  rendered  against  the 
Templins  for  $59.35  and  costs,  taxed  at  $38.56.  The 
Templins  excepted,  and  brought  the  cause  here  upon  a 
petition  in  error. 

C.  L.  Lewis  and  Noroal  Bros.^  for  plaintiffs  in  error, 
cited  the  General  Stat,  682,  Sec.  983.  Siova  City  <& 
Pacific  Ji.  R.  Co,  V,  Washington  Co,y  8  Neb.,  41. 
Reynolds  v.  Stwashury  amd  Bv/rch^  20  Ohio,  353.  Cox  v. 
Oroahong^  1  Pinney's  Wis.  Rep.,  807.  Supervisors  v. 
ZeClerCj  8  Pinney,  827.  Firmstone  v.  Mack^  49  Pa. 
State,  387.     6  American  Beports,  253. 

Lowley  <b  Leese,  for  defendant  in  error. 

Lake,  Oh.  J. 

There  was  no  authority  for  the  granting  of  the  new 
trial  in  this  case.  As  we  had  occasion  to  show  in  the 
case  of  Cox  v.  Tyler,  decided  at  the  present  term,  the 
jurisdiction  of  a  justice  of  the  peace  in  the  granting 
of  new  trials  is  fixed  by  statute,  and  is  confined  to  cases 
wherein,  on  motion,  it  is  shown  to  his  satisfaction  ^^  that 
the  verdict  was  obtained  by  fraud,  partiality,  or  undue 
means." 

This  case  does  not  come  within  that  rule,  for  no  show- 
ing of  that  sort  was  even  attempted.  The  action  of  the 
justice  complained  of  was  therefore  wholly  unauthor- 
ized, and  the  judgment  finally  rendered  erroneous.  For 
these  reasons  the  judgments  of  both  the  district  court 
and  the  justice  of  the  peace  are  reversed,  and  the  cause  re- 
manded to  the  last  named  court,  with  instruction  to  enter 
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jndgment  on  the  original  verdict,  on  motion  of  the 
plaintiffs  in  error,  and  notice  to  the  adverse  party  or  his 
attorney. 

BeVBBSSD  Ain>   SEMANDBD. 


WiLUAM  H.  Bbed,  plaintiff  in  bbbob,  v.  Philandbb 
£.  Bbabdslbt,  dbfbndant  in  bbbob. 

1.  Pleading:  ambndhbkt  of.  When  on  a  trial  of  an  action 
commenced  against  the  memberB  of  a  partnership,  as  such,  it  is 
discovered  that  the  transaction  was  really  with  a  single  member 
of  the  firm  in  his  individual  capacity,  the  court  may  permit  an 
amended  petition  to  be  filed  changing  the  title  and  form  of  the 
action  accordingly. 

I.  Declarations  of  Agent:  when  inadmisseblb.  A  trustee 
holding  the  legal  title  to  land  merely  for  convenience  of  transfer 
in  case  of  sale,  and  who  deeded  it  to  a  vendee  by  direction  of  the 
owner  by  whom  the  sale  was  made,  cannot  bind  the  vendor  by 
declaratioDS  respecting  the  consideration.  A  conversation  had 
between  the  vendee  and  such  trustee  concerning  the  considera- 
tion, in  the  absence  of  the  vendor,  is  aot  admissible  in  evidence 
against  him. 

).  Agreement  to  Exchange  Lands:  hbasubb  of  damagbs 
ON  A  FAILURE  TO  PEBFORX.  On  an  agreement  to  exchange  lands, 
if  one  of  the  parties  performs  the  contract  on  his  part  by  con- 
veying, and  the  other  neglects  to  do  so,  and  finally  puts  it  out  of 
his  power  to  perform,  the  true  measure  of  damages  m  the  value 
of  the  properly  conveyed. 

L  Practice:  msTRUcriONS  to  jubt.  If  an  instruction  be  re- 
quested, abstractly  correct,  bu  not  based  upo  the  evidence,  it 
may  be  rejected. 

Ebbob  to  the  district  court  for  Lancaster  connty. 
Fried  below  before  Pound,  J.,  and  a  jury.  Verdict 
Against  Beed  for  $850.  Judgment.  Motion  for  a  new 
trial  overruled.  Exceptions,  and  cause  brought  up  by 
petition  in  error.  The  facts  are  sufficiently  stated  in  the 
opinion. 

^.  8.  Scotty  for  plaintiff  in  error. 
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1.  The  court  could  not  lawfully  permit  the  amend- 
ment in  this  action.  Lake  v,  MorsBy  11  111.,  587.  Locke 
V.  Daugherty^  43  Penn.  State,  88.  Bv/rr  v.  RosSy  19 
Ark.,  250.  Peck  v.  Silly  8  Oonn.,  157.  Aikmson 
V.  Clappy  1  Wend.,  N.  T.,  71. 

2.  The  court  should  have  instructed  the  jury  to  find 
whether  or  not  the  plaintiff  agreed  to  receive  other  land 
in  exchange  for  the  land  conveyed  to  the  defendant. 
Sill  V.  ffobaHy  16  Me.,  164. 

8.  The  court  should  have  allowed  the  jury  to  de- 
termine the  amount  of  damage  the  defendant  sustained 
in  consequence  of  the  plaintiff's  breach  of  contract,  and 
set  off  the  amount  in  the  action. 

4.  The  contract  for  the  exchange  of  land  to  the  plain- 
tiff was  so  far  executed  as  to  render  it  valid  and  binding 
upon  the  plaintiff.  Ha/rrU  v,  KnickerhockeTy  6  Wend., 
N.  T.,  638.  Phillips  V.  ThompsoUy  1  Johnson  Oh.,  N. 
T.,  181.     Parkhv/rst  v.  Van  C<ywrtlamdy  Id.,  274. 

5.  The  measure  of  damages  for  the  breach  of  con- 
tract to  exchange  land  is  the  difference  in  the  value  of 
the  premises  agreed  to  be  exchanged.  Fagen  v.  Da/visony 
2  Duer.,  N.  Y.,  153. 

6.  The  recovery  in  this  action  should  not  have  been 
for  the  unpaid  price  of  the  land  sold  by  the  plaintiff, 
but  for  the  value  of  the  land  agreed  to  be  conveyed. 
Rutan  V.  Eoppery  29  N.  J.  [5  Dutch],  112. 

Lamby  Billingsley  <&  Lambertsony  for  defendant  in 
error. 

1.  The  court  did  not  err  in  allowing  the  amendment. 
Laws  of  1875,  35.  Bonsteel  v.  Vand&rbiUy  21  Barbour, 
26.  Mofm  V.  Marshy  36  Barb.,  70,  Lamkvn  v.  Ohisoniy 
10  Ohio  State,  451.  Sinkle  v.  Davenporty  88  Iowa, 
355.  Getty  v.  SpavMingy  1  Hun.  (N.  Y.),  115.  Dixon 
V,  DixoThy  19  Iowa,  512. 
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2.  There  was  no  error  committed  by  the  court  in  in- 
strncting  the  jary  that  the  sale  by  plaintiff  in  error  of 
the  West  Mills  property,  and  all  interest  he  ever  had  in 
the  same,  was  a  waiver  of  the  right  to  convey  land  to  de- 
fendant in  error  in  payment  of  defendant  in  error's 
claim.  If  there  was  an  agreement  to  convey  land  in 
payment,  there  must  be  either  an  actnal  conveyance  or 
a  tender  of  conveyance,  and  the  tender  kept  good. 

8.  The  measure  of  damage  is  the  value  of  the  land 
sold  and  conveyed  by  defendant  in  error  to  plaintiff  in 
error.  BasseU  v.  Bassett^  55  Maine,  127.  Eaton  v. 
RedioTcj  1  Neb.,  809.  Hv/rd  v.  Deemy,  16  111.,  492. 
Newcomb  v.  Braokett^  16  Mass.,  162.  Brown  on  Stat- 
ute of  Frauds,  sec.  118. 

Lakb,  Ch.  J. 

I.  The  action  in  the  court  below  was  commenced 
against  the  plaintiff  in  error  jointly  with  Eugene  Beed  and 
Lucius  F.  Beed,  as  members  of  the  firm  of  Beed  Bro's. 
Issue  being  joined  the  case  proceeded  to  tr'al,  when  it 
was  discovered  that  the  transaction  constituting  the  sub- 
ject of  the  complaint  was  not  had  with  the  partnership, 
but  with  William  H.  Beed  alone.  The  court,  on  motion, 
permitted  an  amended  petition  to  be  filed,  conforming 
to  this  view  of  the  case,  upon  which  issue  was  joined, 
and  the  case  tried.  The  allowing  of  this  amendment  is 
the  first  ground  of  .error  to  be'  noticed. 

This  amendment  was  clearly  within  the  discretion  of 
the  court,  and  was  properly  allowed.  Section  144  of  the 
code  of  civil  procedure  covers  a  case  of  this  kind.  By 
it  the  court  is  authorized:  ^^  Either  before  or  after  judg- 
ment, in  furtherance  of  justice,  *  *  *  *  to  amend 
any  process,  pleading,  or  proceeding  hy  striking  out  the 
name  of  ami  party ^  or  by  correcting  a  mistake  in  the 
name  of  the  party,  or  by  inserting  other  allegations 
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material  to  the  case,"  etc.  A  discretion  of  wider  range 
could  hardly  be  given  to  the  court,  and,  in  this  instance, 
certainly,  the  manner  of  its  exercise  shows  no  ground 
for  complaint. 

IL  The  object  of  the  action  was  the  recovery  of  a 
balance  of  the  consideration  alleged  to  be  due  from  the 
plaintiff  in  error  for  the  sale  of  a  farm.  The  answer 
admits  the  conveyance  of  the  farm,  but  alleges  that  the 
agreed  consideration,  in  addition  to  the  payment  of  an 
incumbrance  of  about  $350,  concerning  which  there  is 
no  dispute,  was  his  agreement  to  purchase,  for  the  de- 
fendant in  error,  an  undivided  one-third  part  of  about 
live  acres  of  land  in  Seward  county,  known  as  the  "  West 
Mills  property,"  in  which  the  plaintiff  in  error  already 
owned  an  interest,  and  which  they  were  to  improve  and 
operate  together. 

Although  it  is  denied  by  the  reply,  there  is  some 
testimony  tending  to  prove  that  the  defendant  in  error 
was  to  take  an  interest  in  the  West  Mills  property  in  ex- 
change for  his  farm,  but  whether  it  was  to  have  been  a 
one-third,  or  a  one-half  interest,  it  is  impossible  from 
the  testimony  to  determine.  The  plaintiff  in  error 
swears  it  was  a  one-third,  while  the  defendant  is  equally 
positive  that  it  was  a  one-half  interest.  The  defendant 
denies  most  positively  that  he  was  under  fCnj  obliga- 
tion whatever  to  take  the  mill  property,  and,  in  the  con- 
flicting state  of  the  testimony,  it.  is  quite  uncertain 
whether  he  was  or  not. 

However,  from  the  fact  that  when  the  plaintiff  in  error 
received  the  conveyance  of  the  farm  he  did  not  own  the 
interest  in  the  West  Mills  property,  which  he  says  he 
was  to  give  in  exchange,  and  that,  when  a  long  time 
afterwards,  he  obtained  the  title,  he  took  it  in  his  own 
name,  and  at  no  time  offered  or  showed  the  least  dispo- 
sition to  transfer  it  to  the  defendant  in  erroi",  and  has 
finally  put  it  out  of  his  power  to  do  so  by  conveying  the 
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entire  property  to  another  person,  it  would  certainly 
seem  either  that  snch  was  not  the  agreement,  or  that  his 
right  to  BO  pay  for  the  farm  was  voluntarily  abandoned. 
As  the  case  stood  before  the  jury,  even  if  we  give  the 
fullest  credit  to  the  plaintiffs  testimony,  he  was  in  the 
attitude  of  having  obtained  from  the  defendant  a  farm 
worth  at  least  twelve  hundred  dollars,  for  which  he  had 
paid  only  about  $350,  leaving  the  balance,  together  with 
quite  an  amount  of  interest,  wholly  unprovided  for.  If 
the  balance  of  the  consideration  were  payable,  as  he  as- 
serts in  his  answer,  and  he  expected  to  insist  upon  that 
mode  of  payment,  he  should  have  evinced  a  disposition « 
to  hand  it  over  instead  of  first  neglecting  and  finally 
putting  it  out  of  his  power  to  do  so.  The  objection 
that  the  verdict  is  not  supported  by  the  evidence  cannot 
be  sustained. 

III.  At  the  time  of  the  conveyance  of  the  farm,  and 
for  awhile  before,  the  title  was  in  Joseph  Beardsley,  a 
brother  of  the  defendant,  it  having  been  placed  there 
merely  for  convenience  of  transfer  in  case  of  sale.  It  is 
absigned  as  one  of  the  grounds  of  error  that  the  court 
excluded  from  the  jury  a  conversation  that  took  place 
between  the  plaintiff  and  Joseph  Beardsley  when  he  ex- 
ecuted the  deed  in  regard  to  the  consideration  for  which 
it  was  made.  This  conversation  was  clearly  inadmis- 
sible. Joseph  was  not  the  agent  of  the  defendant  in  error 
in  making  the  contract  of  sale;  he  was  merely  the  trustee, 
with  no  power  bat  the  single  one  of  holding  the  legal 
title,  and  of  transferring  it  to  whomsoever  his  brother 
should  direct.  Under  these  circumstances  there  is  no 
rule  by  which  his  declarations,  in  the  defendant's  ab- 
sence, respecting  the  consideration  which  the  vendee  was 
to  pay,  would  be  admissible.  It  was  not  error  to  exclude 
this  testimony. 

lY.     It  is  also  claimed  that  the  court  erred  in  one  of 
34 


498  SUPREME  COURT  OF  NEBRASKA, 

Reed  y.  Beardsley. 

the  iDBtractioDS  given  to  the  jury.  This  instrnction 
was  in  Bubstance  that  although  it  was  the  agreement  that 
Reed  was  to  pay  in  part  for  the  farm  by  conveying  to 
Beardsley  an  interest  in  the  West  Mills  property,  yet  if 
he  had  put  it  out  of  his  power  to  do  so  by  a  sale  and 
conveyance  to  another,  he  wa&  liable  for  the  price  at 
which  the  farm  was  put  into  the  trade,  less  the  amount 
which  he  had  paid  to  remove  the  incumbrance. 

In  a  case  like  this  the  true  measure  of  damages  is  the 
value  of  the  property  conveyed:  therefore  the  instruction 
was  not  technically  correct.  But,  under  the  testimony, 
the  plaintiff  in  error  has  no  reason  to  complain.  There  was 
testimony  to  show  that  the  farm  was  pnt  in  at  $1,200,  and 
there  was  not  a  syllable  to  show  that  its  actual  value 
was  less  than  that.  Indeed,  there  was  no  testimony  by 
which  the  jury  would  have  been  justified  in  reducing 
the  damages  below  the  amount  which  they  returned. 
The  only  cause  for  complaint  is  with  the  defendant,  in 
not  being  allowed  interest  on  the  $850,  to  which  he  was 
clearly  entitled ;  but  he  does  not  complain.  BdsaeU  v. 
Bassettj  55  Me.,  127. 

y.  It  is  claimed  further  that  there  was  error  in  the 
refusal  of  the  court  to  give  two  instructions  requested 
for  the  plaintiff.  We  think  that  these  requests,  although 
abstractly  correct,  were  based  upon  an  entire  misconcep- 
tion of  the  effect  of  the  testimony.  It  was  not  shown 
that  Beardsley  had  given  notice  that  he  would  not  ac- 
cept a  deed  of  the  mill  property.  Neither  was  there  any 
disposition  shown  on  the  part  of  the  plaintiff  at  any  time 
to  convey  it  to  him,  but  on  the  contrary,  after  acquiring 
control  of  the  property,  he  treated  it  as  his  own  until  final- 
ly he  conveyed  it  to  a  stranger.  Of  these  facts  there  was 
no  dispute.  The  two  instructions  were  rightly  refused. 
For  these  reasons  the  judgment  of  the  court  below  must 
be  afiirmed. 

JUOGMBMT  AFFIBMBD. 
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John  P.  Beoker,  and  othbbs,  appellants,  v.  Lafatetts  i? 5^, 

Anderson,  appellee.  »  ssej 

1.  Fraotioe :  rosoLYBiiT  estate  :  injxtnction.  The  creditors  of 
an  insolvent  estate  may  maintain  an  action  in  the  district  court 
against  the  executor,  who  is  also  the  fraudulent  mortgagee,  to  » 

have  a  mortgage  of  personal  properQr  declared  void  on  the 
ground  that  it  was  executed  in  fraud  of  such  creditors. 

3.    :  .    And  when  in  such  action  it  is  shown  that  such 

executor  is  insolvent,  and  he  is  about  to  sell  the  property  under  the 
mortgage,  the  plaintiff's  are  entitled  to  an  injunctiom  restraining 
such  sale,  this  being  the  only  adequate  remedy  afforded. 

This  was  a  petition  in  equity,  filed  in  the  district  court 
for  Platte,  county,  by  John  P.  Becker  and  Henry  B. 
Ooolidge  on  behalf  of  themselves  and  others,  creditors 
of  Lester  Platte,  whose  claims  had  been  presented  to 
be  approved  and  allowed  by  the  county  court  for  said 
county  af^nst  Lafayette  Anderson.  At  the  hearing 
the  plaintiff  offered  a  witness,  when  the  defendant  ob- 
jected to  his  testifying,  on  the  ground  that  the  petition 
did  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion. The  plaintiff  then  offered  to  prove,  by  the  wit- 
ness, all  the  facts  alleged  in  his  petition.  The  court, 
Post,  J.  presiding,' sustained  the  objection,  refused  to 
receive  any  testimony,  and  dismissed  the  suit.  Plain- 
tiffs appeal  to  this  court. 

It  is  alleged  in  the  petition — that  on  the  twenty-fourth 
day  of  September,  1875,  Platte  died,  seized  and  pos- 
sessed of  a  considerable  real  and  personal  estate,  leaving 
a  will,  appointing  among  others  the  defendant  Anderson 
one  of  his  executors.  The  will  being  proven,  he  took 
upon  himself  the  execution  of  the  trust.  Upon  due  pro- 
ceedings in  that  behalf,  claims  against  the  estate  were 
duly  presented  to  the  county  judge  of  that  county,  and 
examined,  approved,  and  allowed  by  him;  one  of  which 
was  in  lavor  of  the  pjiain tiff  Becker,  for  $167.64,  and  ac- 
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craed  to  him  on  the  first  day  of  September,  1874;  and 
another  was  in  favor  of  the  plaintifi  Ooolidge,  for 
$207.26,  and  accrued  to  him  the  first  day  of  July,  1874:. 
When  these  debts  were  contracted,  the  testator  owned 
large  real  and  personal  estates,  which  he  continued  to 
own  and  hold  till  his  death.  Being  indebted  to  the 
plaintiff  and  others,  in  a  large  amount,  he,  on  the 
eighteenth  day  of  September,  1875,  made  a  chattel  mort- 
gage to  the  defendant  Anderson,  upon  nearly  all  his 
personal  property,  in  order  to  hinder,  delay,  and  defraud 
the  plaintiffs  and  his  other  creditors.  On  the  fourth  of 
January,  1876,  the  defendant,  in  order  to  carry  out  that 
purpose  and  intent,  under  the  powers  in  the  mortgage 
advertised  the  property  for  sale  on  the  twenty- seventh 
of  January,  1876;  and  it  is  alleged  that,  unless  he 
is  restrained  by  injunction  out  of  the  district  court,  he 
will  sell  the  property  and  convert  the  proceeds  to  his 
own  use,  and  deprive  the  estate  and  the  creditors  of  said 
Platte,  of  all  benefit  of  the  property,  or  its  proceeds, 
and  prevent  them  from  coming  to  the  hands  of  the  ex- 
ecutors of  the  estate  as  assets  thereof.  Upon  Platte's 
death,  and  from  that  time  to  the  commencement  of  this 
action,  the  defendant  has  sold  and  is  now  seUing  the 
property  of  the  estate  and  applying  the  proceeds  to  his 
own  use.  Before  the  commencement  of  the  foreclosure 
proceedings  Anderson's  debt  against  the  estate  had 
been  paid  in  full.  He  never  presented  it  to  the  county 
court  for  allowance.  The  property  covered  by  the  mort- 
gage was  nearly  all'  the  personalty  of  which  Platte  died 
possessed,  and  his  realty  was  encumbered  to  nearly  its 
full  value,  and  his  estate  is  insolvent;  his  creditors  are 
numerous  and  hold  claims  against  his  estate  to  a  large 
amount.  If  Anderson  converts  the  mortgage  property 
to  his  own  use,  the  creditors  will  not  be  paid.  He  is 
insolvent,  and  has  no  property  in  the  county  subject  to 
levy  and  sale  on  execution. 
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The  prayer  is  for  an  injanction,  and  a  decree  declaring 
the  mortgage  fraadnlent  and  void,  and  ordering  that  it 
be  delivered  np  to  be  cancelled. 

Millet  &  Son  (with  whom  was  J.  M.  WoohjoortK)^ 
for  appellants. 

When  a  testator  in  his  life- time  makes  a  conveyance 
or  transfer  of  his  property,  to  defraud  his  creditors,  a 
creditor  of  the  estate  whose  claim  has  been  established 
by  an  order  or  decree  of  the  probate  court,  may,  by  pe- 
tition in  equity,  avoid  the  transfer  as  fraudulent;  and  he 
may  do  so  in  his  own  name  if  he  be  the  only  creditor, 
or  on  his  own  behalf  and  on  behalf  of  all  others  if  there 
be  other  creditors.  Hilla  v.  Sherwood^  48  Oal.,  386. 
Loomis  V.  Tifft^  16  Barb.,  641. 

The  circumstance  that  the  executor  is  the  fraudulent 
grantee,  and  is  asserting  the  fraudulent  transfer,  and, 
under  color  of  it,  disposing  of  the  property  transferred, 
only  strengthens  the  reason  for  the  interference  of 
equity;  and,  when  the  executor  is  insolvent,  the  creditor 
will  not  be  remitted  to  his  bond.  Platte  v.  Northmti^  6 
Mason,  95.  Hdog  v.  Sparks^  27  Ark.,  594.  Freeman 
V.  Reagauy  25  Id.,  378.  Bate  v.  Oraham^  UN.  Y.,  237. 
Hugan  v.  Walker ^  14  How.,  29. 

E.  Wakelej/y  and  Gerrard  <&  WhUmoyer^  for  appellee. 

If  this  action  will  lie,  so  would  it  in  any  other  case  of 
an  executor  being  about  to  dispose  of,  or  injure  or  des-. 
troy,  or  misapply  personal  property  so  alleged  to  be  held 
in  trust.  It  would  lie  to  prevent  him  from  surrender- 
ing personal  property  to  a  third  person  holding  a  chattel 
mortgage  upon  it,  alleged  to  be  fraudulent;  or  asserting 
a  title  to  it  paramount  or  hostile  to  that  of  the  deceased; 
or  from  selling  it  at  a  depreciated  Value,  or  to  an  irre- 
sponsible person  on  credit;  or  using  it  himself  and  for 
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hie  own  benefit;  or  in  short,  in  any  way  managing,  con- 
trolling, or  dispoaing  of  it  to  the  prejudice  of  the  estate 
or  the  creditors  of  the  estate.  The  end  sought  and  the 
injarj  to  be  prevented  are  precisely  the  same  in  all 
these  cases  as  in  the  case  at  bar.  So,  too,  it  would  lie  if 
the  executor  had  in  his  hands  personal  property  which 
he  claimed  to  be  his  own  and  never  to  have  belonged  to 
the  testator,  which  he  had  refused  to  inventory,  and 
which  he  was  about  tp  dispose  of  as  his  6wn,  But  a  suit 
in  equity  to  determine  this  question,  and  perpetually 
enjoin  Anderson  from  selling  the  property  as  his  own, 
would  be  a  novelty  in  jurisprudence.  And  there  would 
be  a  similar  remedy  to  prevent  the  executor  from  pay- 
ing a  debt  of  the  testator,  or  a  tax  on  his  property  al- 
leged to  be  illegal.  In  short,  it  would  lie  in  every  case 
of  a  threatened  misapplication  or  wrongful  disposal  of 
trust  funds  or  property  of  an  executor.  The  rule  in 
the  case  of  an  executor  is  the  same  as  in  other  cases — 
that  a  perpetual  injunction  will  not  be  granted  except  to 
prevent  irreparable  injury,  and  where  there  is  no  ade- 
quate legal  remedy.  Morgcm  v,  Rotc\  97  Mass.,  896, 
is  directly  in  point,  and  conclusive  unless  overruled  by 
this  court.  And  WiUon  v.  LeUhman^  12  Met.,  816,  is 
to  the  same  effect. 

Suppose  the  injunction  should  be  granted,  what  is  ac- 
complished? The  executor  may  still  fail,  neglect,  or  re- 
fuse to  sell  and  dispose  of  the  property  to  pay  debts,'  and 
.the  creditors  would  have  to  fall  back  upon  the  very 
remedy  which  the  statute  gives  them  for  the  wrong  com- 
plained of. 

Lake,  Oh.  J. 

This  is  an  appeal  from  Platte  county,  and  the  question 
for  review  is  whether  the  petition  states  a  good  cause  of 
action. 
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If  the  facts  alleged  be  true,  the  mortgage  falls  clearly 
within  onr  statate  of  frauds,  and  is  void  as  to  the  plain- 
tifis  who  were  the  creditors  of  the  mortgagor  at  the 
time  it  was  executed.  This,  indeed,  is  not  questioned  by 
defendant's  counsel,  but  they  say  that  the  plaintifis  are 
not  in  a  situation  to  invoke  the  aid  of  a  court  of  equity  in 
their  behalf.  It  is  contended  also  that,  under  the  cir- 
cumstances, their  remedy,  whatever  it  may  be,  should  be 
sought  in  the  county  court,  where  the  settlement  of  the 
estate  of  Platte  is  being  prosecuted. 

In  the  examination  of  this  question  it  should  be  borne 
in  mind  that  the  sale  by  this  mortgage  was  void  only  as 
to  the  creditors  of  Platte.  As  between  the  immediate  par- 
ties to  the  instrument,  it  was  just  as  effectual  to  pass  the 
title  to  the  property  as  if  executed  in  the  utmost  good 
faith.  Ohitty  on  Contracts  366,  Marginal.  It  is  true 
that  provision  is  made  in  Sec.  211,  Chap.  17,  Gen.  Stat, 
817,  for  the  recovery  of  goods,  so  fraudulently  conveyed 
by  a  deceased  person  in  his  lifetime,  whenever  there 
happens  to  be  a  deficiency  of  assets  in  the  hands  of  the 
executor, .  or  administrator.  But  here  the  fraudulent 
vendee  is  the  executor  himself,  who  affirms  the  vali- 
dity of  the  mortgage,  and  insists  upon  his  right  to 
hold  and  enjoy  the  property  thereby  conveyed,  to  the 
exclusion  of  the  creditors  of  the  estate.  And  he  being 
in  possession  of  the  property  under  a  sale,  prima  facie 
valid,  and  which  until  adjudged  fraudulent  in  a  proper 
action  affords  to  him  complete  protection  in  his  claim, 
we  fail  to  see  how  the  plaintiffs  can  have  any  remedy 
whatever  against  the  sureties  on  the  executor's  bond. 
Therefore,  where  the  executor  is  insolvent,  in  a  case  like 
the  one  now  before  us,  the  position  taken  by  the  defen- 
dant's counsel  that  the  jurisdiction  of  the  county  court 
in  the  settlement  of  the  estates  of  decedents,  ^'  provides 
most  ample  remedy,"  is  clearly  not  maintainable.  The 
only  certain  effectual  remedy  is  the  one  here  adopted, 
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by  injunction,  whereby  the  property  can  be  held  in  statu 
j^tio,  until  the- transaction  can  be  investigated,  and  the 
validity  or  invalidity  of  thensale  judicially  settled. 

We  think  that,  in  principle,  this  case  falls  clearly  with- 
in that  of  JSogan  v.  Walker ^  14  How.  (TJ.  8.),  29,  and 
that  the  testimony  afforded  by  the  plaintiffs  to  sustain 
their  petition  ought  not  to  have  been  rejected. 

The  I'udgment  of  the  district  court  is  therefore  re- 
versed, and  the  cause  remanded  for  a  new  trial. 

KbVEBSBD   AMD    BEMAMDBD. 


William  Brandt,  plaintiff  in  ebbob,  v.  Gbbhabdt 
Albbbs,  dbfbndant  in  ebbob. 

1.  Practice :  Anbwbb.  In  an  action  on  a  promissory  note  by 
the  payee,  the  defendan);  answered  a  former  suit  by  another 
person,  in  which  he  had  recovered  Judgment  dismissing  the 
case,  but  there  was  no  allegation  to  the  effect  that  the  payee  had 
disposed  of  the  note  or  any  interest  therein  to  the  plaintiff  in  the 
former  suit.    HM^  That  the  answer  constitated  no  defense. 

3.  Bevivor  of  Action :  title  of  cause.  Where,  upon  the  death 
of  a  plaintiff,  there  is  an  order  of  revivor  in  the  name  of  the  ad- 
ministrator duly  entered,  the  failure  of  the  clerk  to  change  the 
title  of  the  case  accordingly  is  not  fatal  to  the  Judgment  subse- 
quently rendered.  This  is  a  mistake  that  may  be  remedied  ou 
motion,  even  after  judgment 

Ebbob  to  the  district  court  for  Lancaster  county. 
Tried  below  before  Pound,  J. 

Mason  <b  Whedonj  for  plaintiff  in  error. 

It  was  error  to  render  judgment  in  favor  of  Gterhardt 
Albers.  He  was  beyond  the  jurisdiction  of  the  court. 
Being  dead  he  was  but  a  fictitious  person,  and  the 
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jndgment  is  a  nnllitj.  Fard  v.  DoyU^  87  Gal.,  346. 
McKmlay  v.  Tvttlsj  48  Cal.,  572.  Tatmg  v.  PickenSy 
45  Miss.,  553.     McOreeary  <;.  Everdingy  44  Oal.,  284. 

A.  C.  BiokeUSy  for  defendant  in  error,  cited  Freeman 
on  Judgments,  Sec.  168.  Oregory  v.  Ha/ynea^  18  Oal., 
591.  McCreery  v.  Everdrng^  44  Cal.,  284.  Stoeizell  v. 
FtUlertonj  44  111.,  108.  Colenum  v.  MoArmUy^  16 
Mo.,  178. 

Lakic,  Ch.  J. 

This  case  comes  here  by  petition  in  error.  The  action 
in  the  court  below  was  brought  on  a  promissory  note, 
executed  by  the  plaintiff  in  error  jointly  with  one  John 
Engel,  and  payable  to  the  defendant  in  error. 

To  the  petition  Brandt  answered:  First,  That  Albers 
was  not  the  owner  of  the  note,  and  "second,  that  prior 
to  the  commencement  of  this  action  one  Frank  Larrabee 
had  brought  suit  against  him  thereon,  before  a  justice  of 
the  peace,  in  which  judgment  was  rendered  in  his  favor, 
dismissing  the  case.  There  is  no  allegation,  however,  to 
the  effect  that  Albers  had  assigned  the  note  to  Larrabee 
or  that  he  ever  had  any  interest  therein.  It  is  quite  ap- 
parent, therefore,  that  this  answer  set  forth  no  fact  con- 
stituting a  defense  to  the  petition,  and  that,  under  the 
pleadings,  Albers  was  entitled  to  a  judgment,  without 
proof,  for  the  whole  amount  claimed. 

Another  objection  is  that  ^Mt  was  error  to  enter 
judgment  in  favor  of  said  Atbers  when  it  is  shown  by 
the  record  that  he  was  dead."  It  is  true  that  the  title 
of  the  cause  was  never  changed,  the  name  of  the  plain- 
tiff r<Bmaining  the  same  throughout  the  progress  of  the 
case,  up  to  final  judgment,  although  the  record  shows 
that  Gerhard t  Albers  had  died,  and  that  before  judg- 
ment, by  an  order  of  the  court  duly  entered,  the  action 
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was  revived  in  the  name  of  Henry  Albers  as  adminis- 
trator. 

After  the  revivor,  Henry  Albers,  as  administrator  of 
the  estate  of  Grerhardt  Albers,  deceased,  was  the  real 
plaintiff,  and  the  canse  from  that  time  should  have  been 
carried  forward  in  his  name.  Bat  the  failure  to  do  so 
is  not  fatal  to  the  judgment,  for  the  proper  correction  can 
be  made  at  any  time,  even  after  judgment,  by  order  of 
the  court.  See  Sec.  144  Code  of  Procedure,  as  amended 
February  4, 1875.  Laws  1875,  p.  86.  Oregory  v,  HayfieSy 
13  Oal.,  691. 

Judgment  afjbibmkd. 


The  State,  ex  bbl.  The  Ohaha  National  Bank  y. 
Joseph  0.  MoBbidb,  State  Tbeasuseb. 

1.  Constitutional  Law.    Section  dS,  Art  III,  and  Section  8,  Art. 

IX,  of  the  constitution  were  designed  to  effect  two  different  and 
distinct  objects — ^tlie  one  to  establish  a  permanent  rule  in  regard 
to  future  expenditures  of  the  state,  and  the  other  to  ascertain,  de- 
termine, and  provide  by  law,  for  the  payment  of  the  existent 
state  debt. 

2.    :    FUNDiNa  STATE  INDEBTEDNESS.    The  finding  act  of 

February  14, 1877,  requires  the  several  classes  of  state  indebted, 
ness  therein  specified  to  be  paid,  without  conditions  or  abate- 
ment, upon  presentation  of  the  warrants  or  certificates  of  indebt- 
edness to  the  treasurer  for  payment. 

8.     :      DUTIES  OF  AUDITOR  OF  PUBLIO    ACCOUNTS.     The    State 

auditor  had  no  authority  to  audit,  adjust,  or  draw  warrants,  or 
make  orders  in  respect  of  any  part  of  the  indebtedness  specified'  ' 
in  said  act. 

This  was  an  original  application  for  a  mandamns  to 
compel  payment  by  the  treasurer  of  the  balance  claimed 
to  be  due  the  relator  on  certificates  of  indebtedness 
issued  by  the  inspectors  of  the  state  penitentiary,  in 
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pursuance  of  law,  to  the  contractor  for  the  building  of 
the  penitentiary,  and  by  him  assigned  and  transferred 
to  the  relator.  The  total  amount  held  by  the  relator 
was  $39,607.66.  The  treasurer,  under  the  provisions  of 
the  act  of  1877,  Laws,  1877,  p.  120,  paid  the  sum  of 
$37,467.09,  leaving  a  balance  of  the  principal  still  un- 
paid of  the  sum  of  $2,041.57.  These  certificates  had 
been  issued  between  April  and  November,  1876,  as  the 
work  of  building  the  penitentiary  had  progressed,  and 
as  the  contractor^  under  his  contract,  was  entitled  to  his 
pay.  No  appropriation  having  been  made  by  the  legis- 
lature for  the  payment  of  the  sums  represented  in  these 
certificates,  warrants  had  not  been  issued.  The  treas- 
urer refused  to  pay  the  above  balance,  because  it  was 
claimed  by  the  auditor  of  public  accounts  that  the  con- 
tractor was  indebted  to  the  state  for  convict  labor  for 
the  months  of  June,  July,  August,  September,  and  Octo- 
ber, 1876.  The  treasurer  refused  to  pay  interest  to  the 
relator  upon  the  sum  paid  it.  The  relief  demanded  was 
the  payment  of  balance,  $2,041.57,  with  the  interest  on 
the  whole  amount  of  the  certificates  from  April  7  to  April 
28, 1877,  and  interest  upon  the  balance  due,  since  April 
28, 1877. 

Q.  W.  Ambrose^  for  the  relator. 

The  certificates  upon  which  the  claim  of  the  relator  is 
based  being  a  valid  indebtedness  against  the  state,  the 
legislature  funded  them  with  all  other  known  and  valid 
claims.  The  preamble  of  the  act  recites  the  fact  of  their 
issuance,  the  laws  under  which  they  were  issued,  the 
numbers,  amounts,  and  dates  of  each;  also  the  fact  of  an 
excess  of  interest  in  two  of  them,  provides  for  its  deduc- 
tion before  payment,  and  finds — ''  the  total  amount  due 
on  said  certificates  being  the  sum  of  $76,233.97."  Sec- 
tion one  of  the  act,  after  providing  for  issuing  and  sale 
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of  bonds  to  pay  this,  as  well  as  the  other  fanded  indebt- 
edness mentioned  in  the  act,  uses  this  language:  "  Upon 
the  sale  of  said  bonds,  if  the  bid  of  any  person  holdmg 
any  of  such  warrants  or.  certificates  of  indebtedness  be 
accepted,  the  said  warrants  or  certificates  shall  he  re- 
cewed  hj  the  treasurer  in  exchange  for  said  bonds." 
Holders  of  these  warrants  and  certificates  were  by  the 
express  terms  of  this  law  made  preferred  bidders,  and  if 
bidding,  the  law  is  mandatory  that  the  class  of  indebted- 
ness held  by  the  bidder  should  be  received  by  the  treas. 
urer  in  exchange  for  the  bonds,  dollar  for  dollar;  not 
that  a  deduction  might  be  made  by  the  treasurer  or 
some  other  party  unknown  to  this  law.  The  legislature 
was  the  final  arbiter  of  the  amount  due.  The  constitu- 
tion, in  vesting  them  with  authority  to  ^'  fund  the  in- 
debtedness of  the  state,"  made  them  such.  The  act 
finds  the  total  amount  due  upon  each  class  of  warrants 
and  certificates,  in  consequence  of  payments  and  exces- 
sive computation  of  interest  (pages  121  and  122),  pro- 
vides for  the  issuance  of  bonds  for  the  exact  amoant  of 
the  aggregate  debt,  and  after  fixing  the  date  for  the  sale 
of  the  bonds,  says:  ''And  thereupon  it  shall  be  the  duty 
of  the  said  treasurer  to  pay  all  of  said  warrants  and  cer- 
tificates, together  with  interest  thereon,  as  herein  provi* 
ded,  out  of  the  sales  of  said  bonds  when  presented  to  him 
for  payment."  No  discretion  is  left  in  anybody  to  pay 
part,  nor  deduct  any  sum  which  under  some  prior  law 
might  have  been  a  proper  deduction,  but  the  command 
of  the  law  was  to  pay  all^  with  interest. 

In  performing  the  duty  imposed  upon  them  by  the 
constitution,  the  legislature  passed  the  ''  funding  act" 
This  is  a  solemn  adjudication  upon  what  the  legislature 
deemed  a  valid  indebtedness.  If  the  l&ter  law  upon  the 
subject  has  pronounced  a  different  rule  from  the  former 
one  for  payment  of  the  debts  of  the  state,  or  for  the  guid- 
ance of  the  officers  in  making  that  payment,  the  last 
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statute  controls. '  HaiTvngton  v.  Trustees^  10  Wend., 
547.  In9t.  V.  CommonwedUhj  14  B.  Mon.,  266.  Packer 
V.  Sundbury  <k  Erie  JS,  2i.  Co.,  19  Pa.  St.,  211.  Pease 
V.  Whitney^  5  Mass.,  382.  Barik  v.  Commonwealth^  26 
Pa.  St.,  446.  State  v.  B'tsliop^  41  Mo.,  16.  Kendall  v, 
U.  S.y  12  Pet.,  604. 

The  state  is  subject  to  the  law  of  estoppel  as  well  as 
an  individual.  3  Pick.,  224.  7  Cal.,  527.  4  Pet,  87. 
Ohio  State,  319.  It  is  an  undisputed  fact  that  the  rela- 
tor purchased  these  certificates  for  full  value  upon  the 
day  of  the  approval  of  this  law.  Good  faith  upon  the 
part  of  the  relator  cannot  be  questioned.  But,  says  the 
respondent,  these  certificates  not  being  negotiable  there 
can  be  no  good  faith  on  the  part  of  the  purchaser  so  as 
to  prevent  the  state  from  making  any  defense  it  may 
have.  This  may  be  true  in  the  abstract.  But  it  is  not 
necessary  to  an  estoppel  that  the  party  against  whom 
the  principle  invoked  should  design  to  mislead.  If  the 
act  was  calculated  to  mislead,  and  actually  did  mislead 
another,  acting  upon  it  in  good  faith,  and  exercising 
reasonable  diligence  under  all  circumstances,  that  is 
enough.  Mam/afactv/rers'  Bank  v.  Hazard^  30  N.  Y., 
226.  Cowlee  v.  Bacon^  21  Conn.,  461.  Preston  v. 
Marmj  26  Conn.,  118.  Oopeland  v.  Copelandy  28  Me., 
525.  Taylor  v.  Zepp^  14  Mo.,  482.  Commonwealth  v. 
MoUz,  10  Pa.  St.,  527.  Eldrid  v.  Hazlett,  33  Pa.  St., 
307.  Ma/rtvn  v.  Rvjhter,  10  N.  J.  (Eq.),  516.  WiWams 
V,  Jackson^  28  Ind.,  334.  Weters^  Appeal^  35  Pa.  St., 
523. 

George  H.  Roberts^  Attom,ey  General^  and  T.  M. 
Marquetty  for  the  respondent. 

These  certificates  of  the  estimates  of  inspectors  are  not 
negotiable,  so  that  the  state  can  oflset  against  the  same 
any  claim  she  may   have.     Dillon's  Mun.  Corp.,  406. 
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Floyd.  Acceptances,  7  Wall,  666.  People  v.  Gray,  23 
Oal.,  126.  Comm^rs  v.  Keller^  6  Ean.,  611.  Comm^rs 
V.  Day^  19  Ind.,  460.  The  law  makes  the  convict  labor 
an  offset  to  what  is  due  to  the  contractor  on  the  estimate 
of  the  inspectors,  and  the  amount  of  convict  labor  is  to 
be  deducted  from  the  certificates  of  indebtedness.  Act 
of  Feb.  24,  1875,  Laws  1875,  128.  There  is  no  law  to 
allow  interest  on  certificates  of  indebtedness.^  Comm'rs 
V.  CarteTj  2  Kan.,  115.  £[uU  v.  Cov/ntyj  12  Iowa,  142. 
Qoodm^ow  V.  Oomm^rey  11  Minn.,  31. 

The  interest  on  certificates  of  indebtedness  referred  to 
in  the  act  of  February,  1877,  is  for  school  certificates.  By 
law,  the  school  fund  certificates  draw  interest.  Sut  the 
certificates  of  indebtedness  in  question  do  not  draw  in- 
terest. See  act  of  1875,  page  129.  The  act  of  February 
14th,  1877  (see  page  120),  provides  for  interest  on  all 
except  the  certificates  of  indebtedness,  certified  by  the 
prison  inspectors,  and  that  by  law.  All  other  indebted- 
ness referred  to  in  said  act  bears  interest  except  said 
certificates. 

The  funding  of  the  certificates  of  indebtedness  makes 
a  contract  between  the  state  and  creditor  binding  alike 
on  creditor  and  state.  People  v.  Bondy  10  Cal.,  669. 
People  V.  WoodSy  7  Cal.,  684. 

The  right  of  the  state  to  have  the  convict  labor  offset 
against  the  amount  due  on  said  certifipates  of  indebted- 
ness is  a  vested  one,  and  the  legislature  could  not  de- 
prive the  state  of  that  right  by  repealing  the  law.  By 
leasing  the  convict  labor,  W.  H.  B.  Stout  accepted  the 
terms  of  the  act  of  February  24th,  1875,  and  the  right  of 
the  state  to  have  convict  labor  offset  against  the  amount 
due  the  contractor  for  each  month,  became  a  part  of  the 
contract  between  the  state  and  the  contractor.  So  all 
that  was  due  the  contractor  upon  his  contract  was  the 
amount  due  the  state  for  convict  labor.  To  allow  the 
contractor  more  than  this  would  be  in  violation  of  sec- 
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tion  Bixteen  of  article  III  of  the  constitation.  Carpen- 
ter V.  Statey  39  Wis.,  280.  The  relator,  by  the  assign- 
ment, took  the  said  certificates  sabject  to  all  the  offsets 
the  state  might  have.  It  was  not  the  duty  of  the  legis- 
lature to  dedact  the  convict  labor  from  the  certificates 
of  indebtedness.  Its  duty  ended  when  they  made  an  ap- 
propriation to  pay  the  same.  Bat  it  was  the  duty  of  the 
auditor  to  make  this  deduction,  and  he  has  performed  it. 
The  qtaestion  of  whether  the  convict  labor  should  be 
deducted  was  not  before  the  legislature.  State  v.  Treas- 
ttreTy  61  Mo.,  28.    Rawson  v.  Rawson^  69  HI.,  68. 

Gantt,  J. 

An  alternative  writ  of  mandamus  was  allowed  in  this 
case.  The  cause  was  tried  before  the  court  upon  the  al- 
ternative writ,  the  answer  thereto,  and  facts  admitted  by 
stipulation  of  the  parties. 

It  appears  that  prior  to  and  during  the  year  1866,  W. 
H.  B.  Stout  was  contractor  for  building  the  state  peni- 
tentiary, and  that  daring  the  months  of  April,  July, 
September,  October,  and  November,  1866,  the  inspectors 
of  the  penitentiary  issued  to  him,  for  work  done  under 
the  contract,  certificates  of  indebtedness,  numbered  162, 
177, 181, 192,  197,  198,  and  204,  amounting  in  the  ag- 
gregate to  the  sum  of  $89,607.96;  that  afterwards  the 
Omaha  National  Bank,  the  relator,  purchased  all  said 
certificates,  and  became  the  owner  and  holder  of  them ; 
that  under  the  act  of  Februury  14,  1877,  providing  for 
the  funding  of  all  outstanding  indebtedness  of  the  state, 
the  relator  presented  said  certificates  to  the  respondent 
for  payment,  who  paid  thereon  the  sum  of  $87,466.09, 
leaving  a  balance  unpaid  of  $2,041.87,  which,  upon  de- 
mand for  payment  thereof  by  the  relator,  he  refused  to  pay. 
This  refusal  to  pay  is  based  upon  an  order  of  the  state 
auditor  directing  the  respondent  to  retain  said  balance 
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upon  monthly  estimates  made  by  the  warden  of  the  pen- 
itentiary for  prison  labor  let  to  said  W.  H.  B.  Stoat. 

The  respondent  contends  that  under  the  provisions  of 
the  second  section  of  the  act  of  February  25,  1875,  the 
auditor  shall  retain  from  the  fund  appropriated  to  the 
contractor  the  amount  of  such  estimates  for  prison  labor, 
and  that  this  order  from  the  auditor  is,  in  law,  a 
sufficient  justification  for  the  refusal  to  pay  the  amount 
so  retained.  On  the  contrary,  the  relator  insists  that 
under  the  act  of  February  14,  1877,  the  state  auditor  has 
no  authority  to  make  such  order  in  respect  of  the  cer- 
tificates in  question  in  this  case,  and  the  relator  is  legally 
entitled  to  the  full  amount  of  the  same. 

The  decision  of  the  question  raised  by  this  controversy 
depends  alone  upon  the  interpretation  of  section  22, 
Art.  III.,  and  section  8,  Art.  IX,  of  the  constitution, 
and  the  funding  act  of  1877,  and  acts  relating  to  the 
erection  and  revenues  of  the  state  penitentiary. 

There  is  a  seemin^if  conflict  between  the  two  sections 
of  the  constitution,  but  if  they  shall  be  expounded  ac- 
cording to  the  purposes  for  which  they  were  severally 
designed  and  adopted,  this  apparent  conflict  will  be  re- 
moved. 

Section  22,  Art.  Ill,  declares  that  ^'  no  money  shall  be 
drawn  from  the  treasury  except  in  pursuance  of  a  specific 
appropriation  made  by  law,  and  on  presentation  of  a 
warrant  issued  by  the  auditor  thereon; "  and  section  8, 
Art.  IX,  declares  that  '^  the  legislature  at  its  first  session 
shall  provide  a  law  for  the  funding  of  all  outstanding 
warrants  and  other  indebtedness  of  the  state,  at  a  rate  of 
interest  not  exceeding  eight  per  cent,  per  annnm."  The 
former  establishes  a  permanent  rule  in  regard  to  the 
mode  in  which  all  future  disbursements  of  the  public 
funds  and  revenues  shall  be  made.  It  requires  a  specific 
appropriation  made  by  law,  and  the  presentation  of  a 
warrant  issued  by  the  auditor,  to  authorize  the  payment 
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.  of  money  by  the  treasurer.  The  latter  relates  exdasi  vely 
to  the  existent  indebtedness  of  the  state  at  the  time, 
and  declares  that  '^the  legielaturs  at  its  first  session 
shall  provide  a  law  for  the  fundings ''  of  this  debt,  in- 
cluding both  ^^  outstanding  warrants  and  other  indebted- 
ness of  the  state.'* 

It  is  clear  that  the  sole  and  only  object  of  this  section 
was  to  provide  for  the  payment  of  the  outstanding  state 
debt  whatever  might  be  the  nature  and  character  of  the 
same,  and  the  execution  of  this  one  object  exhausts  the 
power  conferred  by  the  section. 

There  is  no  limitation  to  warrants  only  issued  by  the 
auditor,  nor  does  the  language  employed,  either  by  ex- 
press terms  or  necessary  implication,  require  any  act  to 
be  done  by  the  auditor  in  the  completion  of  this  one  ob- 
ject; but  on  the  contrary,  from  the  fact  that  not  only  the 
outstanding  warrants  but  all  other  indebtedness  of  the 
state  must  be  included  iu^he  law,  it  seems  that  the  legis- 
lattire  alone  must,  under  the  power  conferred,  ascertain 
and  determine  the  outstanding  indebtedness  whatever 
might  be  its  character,  and  provide  the  fund  to  pay  and 
the  mode  of  payment  of  the  same. 

It  is  therefore  very  dear  that  these  two  sections  of 
the  constitution  were  designed  to  accomplish  two  differ- 
'  ent  and  distinct  purposes — the  one  to  establish  a  perma- 
nent rule  in  regard  to  the  future  payments  of  expendi- 
tures of  the  state,  and  the  other  to  ascertain,  determine, 
and  provide  by  law  for  the  payment  of  the  existent  state 
debt.  This  interpretation  removes  all  apparent  conflict 
between  the  two  sections,  and  gives  full  force  and  effect 
to  both,  without  conflict. 

Now  by  the  provisions  of  section  ten  of  the  act  of 
March  4, 1870,  as  the  work  progressed  on  the  peniten- 
tiary, the  inspectors  were  required  to  '^  certify  to  the  au- 
ditor of  state  the  value  of  the  work  done  on  the  build- 
ing at  the  time,  and  on  such  certified  statement  the  au- 
35 
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ditor  shall  issue  a  warrant  on  the  state  treasurer  for  a 
sum  not  dxoeeding  ninety  per  cent,  of  the  value  of  the 
work  80  certified  to  have  been  done; "  and  section  thirty- 
five  provides  that  the  revenue  derived  from  convict  la* 
bor,  eta,  '^  shall  be  paid  to  the  warden  and  by  him  paid 
into  the  state  treasury."  This  policy  was  continued  by 
acts  of  March  10,  1871  and  February  23,  1875,  and  the 
revenues  collected  by  the  warden  and  paid  into  the  treas- 
ury were  held  '^  as  a  fund  for  the  care  and  support  of 
state  prisoners." 

But  the  second  section  of  the  act  of  February  25, 
1875,  provides  ^<  that  hereafter  the  auditor  of  state  shall 
retain  from  the  fund  appropriated  to  the  contractor  of 
the  state  penitentiary  the  amount  of  each  monthly  esti- 
mate due  for  prison  labor  to  the  state  from  said  con- 
tractor," and  transfer  the  same  to  the  penitentiary  fund. 

What  the  legislative  intent  was  in  passing  the  two 
latter  acts  so  nearly  at  the  same  time,  and  so  repugnant 
to  each  other,  or  whether  that  of  February  25  infringes 
the  contract  with  W.  K.  B.  Stout,  it  is  not  essentially 
necessary  now  to  inquire.  For  the  new  constitution 
adopted  by  the  people  took  effect  on  the  first  day  of 
Movember,  1875,  and  according  to  the  interpretation 
given  to  section  22,  Art.  Ill,  and  section  8,  Art.  IX,  of 
this  constitution,  the  act  of  February  14,  1877,  passed 
in  pursuance  of  the  latter  section,  must  govern  in  re- 
spect to  the  payment  of  the  existent  indebtedness  of  the 
state. 

This  act  is  entitled,  ^^  An  act  to  provide  for  the  funding 
of  all  outstanding  warrants  and  other  indebtedness  of 
the  state."  The  preamble  which  immediately  follows 
the  title,  sets  forth  that:  "  Whereas  the  state  of  Nebraska 
is  indebted  in  divers  sums  on  outstanding  warrants  and 
other  forms  of  indebtedness  as  follows,  to-wit:"  and  then 
follows  itemized  statements  of  four  distinct  classes  of 
state  indebtedness — the  fourth  class  being  ^^  certificates 
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of  indebtedness  issued  bj  the  inspectors  of  the  peniten- 
tiary on  balance  due  upon  the  contract  for  the  bailding 
of  the  penitentiary,  and  other  expenses  connected  there- 
with." Then  section  one  provides  "  for  the  purpose  of 
funding  ^%  foregomg  indebtedness,"  that  state  bonds 
shall  be  issued  and  sold  under  certain  regulations  pre- 
scribed, and  that  ^'  persons  or  corporations  owning  any 
of  said  warrants  or  certificates  of  indebtedness  may  be 
bidders  therefor,"  and  '^  upon  the  sale  of  said  bonds,  if 
the  bid  of  any  -person  holding  any  such  warrants  or  cer- 
tificates of  indebtedness  be  accepted,  the  said  warrants 
or  certificates  shall  be  received  by  the  treasurer  in  ex- 
change for  said  bonds;"  and  provides  further  that  ^^it 
shall  be  the  duty  of  said  treasurer  to  pay  all  such  war- 
rants  cmd  certificates^  together  with  the  interest  thereon 
*  *  *  out  of  the  sales  of  the  said  bonds  when  pre- 
sented to  him  for  payment."  It  is  quite  clear  from  the 
terms  here  employed  in  the  act  that  the  four  classes  of 
indebtedness  ascertained,  specified,  and  itemized,  were 
considered  and  determined  by  the  legislature  as  absolute 
indebtedness  of  the  state,  to  be  paid  upon  presentation  of 
the  warrant  or  certificate  to  the  treasurer,  without  any 
condition  or  abatement  whatever.  It  authorizes  and  di- 
rects the  money  to  be  paid,  not  to  the  person  to  whom 
tlie  warrants  and  certificates  were  issued,  but  to  be  paid 
to  the  persons  and  corporations  owning  and  holding 
them. 

Therefore,  when  the  question  in  controversy  in  this 
case  is  viewed  in  the  light  of  the  constitutional  pro- 
vision and  the  positive  provisions  of  the  act  of  1877,  it 
seems  clear  that  the  auditor  has  no  authority  to  audit, 
adjust,  or  draw  warrants,  or  make  any  orders  in  respect  of 
any  part  of  the  indebtedness  specified  in  this  act;  and 
that  his  order  to  the  treasurer  directing  him  to  deduct 
and  retain  from  the  amount  of  the  certificates  in  ques- 
tion, the  sum  of  $2,041.87,  is  a  nullity,  and  constitutes 
no  justification  for  the  refusal  to  pay  the  money. 
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It  must  not,  however,  be  inferred  from  the  exposition 
of  the  law  of  this  case,  that  the  act  of  February  14, 
1877,  does,  either  in  express  terms  or  by  necessary  im- 
plication, repeal  any  of  the  prior  acts  referred  to;  it 
merely  provides  the  fund  for  and  the  mode  of  payment 
of  the  state  debt  existing  at  the  time,  and  when  this  is 
accomplished,  the  legislative  authority  conferred  by  sec- 
tion 8,  Art.  IX,  of  the  constitution  is  exhausted.  Hence, 
the  act  effects  this  one  object  only,  and  does  not  affect 
the  operation  of  prior  laws  relating  to  the  revenues  ac- 
cruing thereafter  from  convict  labor. 

Again,  the  act  makes  it  the  duty  of  the  treasurer  '*  to 
pay  the  warrants  and  certifiocstea  with  interest  thereon, 
as  herein  provided,  *  «  «  provided  that  all  interest 
shall  cease  on  any  of  said  warrants  or  certificatea^  if  not 
presented  for  payment  on  or  before  the  first  day  of  May, 
1877."  This  language  seems  to  admit  of  only  this  con- 
struction, namely:  that  when  either  warrants  or  certifi- 
cates are  presented  for  payment  before  the  time  men- 
tioned, and  not  paid,  then  interest  shall  be  paid  thereon, 
but  if  not  so  presented,  then  interest  thereon  shall  cease. 
The  legislature  deemed  it  proper  to  allow  interest  on  the 
certificates  of  indebtedness  in  question,  and  it  is  the 
duty  of  the  court  to  expound  the  law  as  it  finds  it,  when 
not  subversive  of  the  constitution.  Therefore,  the  per- 
emptory writ  of  mandamus  is  granted  to  compel  the 
payment  of  the  balance  of  $2,041.87,  together  with  in- 
terest thereon. 

Wbtt  obantsd. 
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J.  B.  Hekdbix,  plaintiff  m  erbob,  v.  J.  A.  Kiemak, 

ADMINISTBATBIX,  DEFENDANT  IN   EBBOB. 

1.    Construction  of  Statutes.    All  statutes  in  pari  materia  most 
be  taken  together  and  constraed  as  if  they  were  one  law. 
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8.  Practice :  eyidbncb  :  becobd.  When  the  record  does  not  con- 
tain all  the  evidence,  or  show  that  no  evidence  was  introduced  or 
offered  relative  to  issues  of  fact  in  a  trial  before  the  court,  it  will 
be  presumed  that  the  findings  of  the  court  are  based  on  sufficient 
proof  of  the  facts. 

8.    :  RBYnroB  OF  AcnoiiB.  The  statute  provides  the  mode  and 

regulates  the  practice  in  cases  of  revivor  of  actions,  and  the  Judg- 
ment or  final  order  of  revivor  under  the  mode  prescribed,  unless 
reversed  or  vacated  on  error,  is  conclusive,  and  cannot  be  re- 
viewed* on  the  subsequent  trial  of  the  cause. 


4.    : .  And  in  such  case,  a  plea  of  ne  unque$  adminii- 

trator,  subsequently  pleaded  to  the  action,  is  bad,  and  may  be 
treated  as  surplusage. 

6.    :  ALLOWANCE  OF  ATT0BNBT*s  FEB.    When  the  instrument 

sued  on  provides  for  an  attorney's  fee,  the  allowance  of  the  fee 
is  no  part  of  the  Judgment  for  the  debt  itself,  but  it  is  taxed  as 
costs,  and  is  subject  to  exceptions  and  review  in  like  manner  as 
the  taxation  of  other  costs  may  be. 

Ebbob  to  the  district  court  for  Douglas  county.  The 
action  was  npon  a  promisBory  note,  and  was  brought 
by  S.  D.  Eieman,  a  non-resident.  Dnring  the  pen- 
dency of  the  action,  and  after  the  issues  therein  were 
made  np,  the  cause  was  revived  in  the  name  of  Jennie 
Kieman,  as  administratrix.  Hendrix  appeared  specially, 
and  filed  objections  to  the  revivor.  These  objections 
were  overruled,  and  exceptions  duly  taken.  'Die  case 
was  then  called  for  trial,  but  before  trial  commenced 
Hendrix  asked  leave  to  file  an  answer,  which  was  granted, 
and  an  answer  was  filed  denying  that  Jennie  A.  Bieman 
was  administratrix  of  the  estate  of  Sylvester  D.  Bieman. 
Trial  was  had.  Plaintiff  in  error  declined  to  offer  any 
evidence,  and  defendant  in  error  also  waived  introduc- 
tion of  testimony.  Thereupon  the  jury,  under  the  oral 
instructions  of  the  court,  returned  a  verdict  for  the  plain- 
tiff for  $1,823.62.  A  motion  for  judgment  non  obstante 
veridlcto^  and  a  motion  for  new  trial  were  made,  both  of 
which  were  overruled,  and  judgment  rendered  on  the 
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verdict,  to  which  the  court  added  |75  as  an  attorney's 
fee;  to  all  of  which  the  plaintiff  in  error  excepted,  and 
brought  the  cause  up  for  review  by  petition  in  error. 

T.  W.  T.  BichardSy  for  plaintiff  in  error. 

L  Upon  the  return  of  the  conditional  order  of  re- 
vivor, a  special  appearance  was  made,  and  exceptions 
filed  to  the  revivor.  It  is  insisted  that  these  exceptions 
were  well  taken,  and  should  have  been  sustained.  The 
plaintiff  was  a  non-resident.  The  proposed  representa- 
tive was  a  foreign  administratrix.  The  statute  (Gbn. 
Stat.,  p.  842,  sec.  337),  provides  that  such  administrator 
'^may  commence  and  prosecute  any  action  or  suit  in  any 
court  in  the  state,"  but  it  nowhere  makes  provision  for 
revivor  by  a  foreign  executor  or  administrator,  but  spe- 
cial provision  is  made  (Gten.  8tat.,  p.  601,  sec.  462),  for 
reviving  against  a  non-resident  defendant,  executor,  or 
administrator.  In  the  absence  of  a  statute  permitting 
it,  a  foreign  executor  or  administrator  can  not  sue  as 
such  in  another  state.  Vickery  v.  Beier^  16  Mich.,  60. 
French  v.  Frazier^  7  J.  J ,  Marsh.  (Ky .),  425.  Pond  v. 
MaJcepeaoey  2  Mete.,  114,  116.  GoodAJoin  v.  Jones^  8 
Mass.,  514.  Beaman  v.  ElUoUj  10  Cush.,  172.  Sahin 
V.  OUmanj  1  N.  H.,  193.  Barrett  v.  Barretty  8  Me., 
346.  ^err  v.  Moon,  9  Wheaton,  666.  Dixon  v.  Bam- 
aey,  8  Oranch,  819.     CHl/mcm  v.  GHlmcmy  64  Me.,  468. 

II.  After  the  action  had  been  revived,  the  defendant, 
by  leave  of  court,  filed  a  supplemental  answer,  interpos- 
ing the  plea  of  ne  uriques  administrator.  This  denial 
of  the  authority  of  the  substituted  plaintiff  to  prosecute 
the  action  threw  the  burden  of  proof  upon  the  plaintiff. 
No  proof  was  introduced.  The  court  should  have  either 
entered  non-suit  against  the  plaintiff  or  directed  verdict 
for  the  defendant.      Flinn   v.   Ghase,  4    Denio,   85. 
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French  v.  Frazier^  7  J.  J.  Marsh.  (Ky.),  425.      Yick^y 
V.  Beier^  16  Mich.,  60.    Moore  v.  Bandj  1  Wis.,  246. 

III.  It  is  insisted  farther  that  the  court  erred  in 
giving  judgment  for  an  attorney's  fee.  The  constitu- 
tion of  Neb.,  Art.  II,  sec.  6,  provides  that  "  the  right  of 
trial  by  jury  shall  remain  inviolate."  The  courts  in- 
terpret this  to  mean  the  right  to  a  jury  trial  in  all  such 
cases  where  such  right  existed  at  the  time  of  the  adop- 
tion of  the  constitution.  Sed.  on  Stat.,  and  Cons.  Law, 
p.  486  (note).  The  case  at  bar  was  an  action  on  a  prom- 
issory note,  a  common  law  action,  in  which  the  right  to 
trial  by  jury  has  always  existed.  The  case  was  in  fact 
tried  by  a  jury,  and  a  verdict  rendered  October  7th  for 
$1,323.62.  Three  weeks  afterwards,  and  on  the  28th  of 
October,  the  bourt  arbitrarily,  and  without  any  evidence 
as  to  the  value  oi  the  services,  and  without  the  interven- 
tion of  a  jury,  and  against  the  protest  of  the  defendant, 
rendered  judgment  for  the  $1,323.6:^,  and  the  further 
sum  of  $76  as  an  attorney's  fee.  This  Was  denying  to 
the  defendant  his  constitutional  right  to  try  the  question 
of  attorney's  fee  before  a  jury.  87  Ind.,  612.  1  Elackf., 
376.  29  Mo.,  356.  4  T.  B.  Mon.,  48.  1  A.  K.  Marsh. 
290. 

George  W.  Doane^  for  defendant  in  error. 

I.  To  admit  the  law  to  be  as  claimed  by  counsel,  as 
applicable  to  this  case,  would  involve  the  absurdity,  of 
admitting  that  the  legislature  has  provided  that  a  for- 
eign administrator  may  commence  an  action  in  this 
state  but  may  not  proceed  with  one  already  commenced. 
Our  statute  does  not  lead  to  any  such  absurdity,  even  by 
the  inference  which  might  be  drawn  from  an  omission 
to  provide  for  such  a  case;  for  the  section  quoted  by 
counsel  in  his  brief  provides,  in  express  t-erms,  that  an 
executor  or  administrator,  duly  appointed  in  any  other 
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state  or  country,  may  not  only  commence  any  action  or 
suit  in  any  court  in  this  state,  but  may  proseciUe  any 
such  action  in  his  capacity  of  executor  or  administrator 
in  like  manner  and  under  like  restrictions  as  a  non- 
resident may.  So  that  while  I  do  not  deny  the  general 
proposition,  in  support  of  which  counsel  for  plaintiff  in 
error  has  cited  so  many  authorities,  to- wit:  '^  thatm  the 
absence  of  a  stattUe  per?niMmg  it  a  foreign  executor  or 
administrator  cannot  sue  as  such  in  another  state,"  I 
simply  reply  that  the  proposition  is  inapplicable  to  this 
case  for  the  reason  that  our  statute  does  not  permit  it. 

II.  The  fourth  ground  of  error  urged  by  counsel  for 
plaintiff  in  error  is  that  an  attorney's  fee  of  $75.00  was 
allowed  by  the  court  to  the  plaintiff  below  upon  the  en- 
tering of  judgment  in  his  favor,  and  that  this  was  a 
violation  of  the  constitutional  provision  securing  the 
right  of  trial  by  jury.  If  so,  why  is  it  not  equally  a  viola- 
tion of  such  right  to  tax  any  other  costs  against  a  losing 
party;  or  for  an'appellate  court  to  assess  damages  against 
an  appellant  upon  the  affirmance  of  the  judgment;  or 
for  a  court  to  make  an  allowance  to  referees  in  partition 
suits,  or  to  attorneys  in  such  suits,  or  to  referees  for 
taking  testimony  and  stating  accounts  between  parties; 
or  in  numberless  other  cases  which-  might  be  stated,  in 
which  either  by  statutory  provision  or  by  long  establish- 
ed practice  courts  have  been  in  the  habit  of  assessing 
such  allowances  without  the  intervention  of  a  jury}  It 
is  no  violation  of  that  constitutional  right,  for  the  reason 
that  such  assessments  are  in  the  nature  of  costs,  which 
follow  the  judgment,  and  have  never  been  submitted 
to  a  jury.  Such  is  the  nature  of  attorneys'  fees  taxed 
under  the  statute  in  this  state.  Bich  v.  Stretchy  4  Neb., 
189.  This  being  the  case,  if  the  plaintiff  in  error  felt 
aggrieved  by  this  allowance,  his  remedy  was  by  a  mo- 
tion to  retax;  and  if,  after  having  thus   brought  the 
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matter  to  the  attention  of  the  court,  relief  was  refaeed, 
he  could  then  apply  to  the  reviewing  power  of  this  coart. 

Gantt,  J. 

During  the  pendency  of  the  cause  in  the  court  below 
the  plaintiff  in  the  action  died,  and  it  was  revived  in 
the  name  of  defendant  in  error  as  administratix.  The 
principal  point  made  in  the  argument  for  plaintiff  in 
error  is,  that  the  defendant  in  error  is  a  foreign  admin- 
stratrix,  and  therefore  the  revival  of  the  action  in  her 
name  is  error.  It  is  conceded  that  in  the  absence  of  a 
statutory  law  permitting  it,  a  foreign  executor  or  admin- 
istrator cannot  sue  or  prosecute  an  action  as  such  in 
another  state.  However,  the  point  made  in  the  argu- 
ment might  be  answered  by  the  remark  that  the  record 
does  not  show  the  defendant  to  be  a  foreign  administra- 
trix; but  admitting  such  to  be  the  fact,  does  not  our 
statute  sulBciently  provide  for  the  revival  of  an  action 
in  the  name  of  such  foreign  administratrix? 

Section  837,  Chap.  XIV,  Revised  Code  (.1866),  pro- 
vides that ''  an  executor  or  administrator  duly  appointed 
in  any  state  or  country,  may  commence  and  prosecute 
any  action  or  suit,  in  any  court  of  this  state,  in  his  ca- 
pacity of  executor  or  administrator,  in  like  manner  and 
under  like  restrictions  as  a  non-resident  may  be  permit- 
ted to  sue." 

The  only  restriction  imposed  by  statute  on  a  non-resi- 
dent to  sue  in  this  state  is,  that  he  ^^  must  furnish  suf- 
ficient surety  for  costs."  In  respect  of  actions  which 
survive  or  continue,  it  is  provided  by  section  forty-five 
of  the  civil  code  that  in  the  case  of  the  "  death  or  other 
disability  of  the  party,  the  court  may  allow  the  action 
to  continue  by  or  against  his  representative  or  successor 
in  interest;"  and  section  four  hundred  and  fifty-eight  of 
-the  civil  code  provides  that,  when  a  party  in  an  action 
dies,  "  if  the  right  of  action  survive  in  favor  of  or  against 
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his  representatives  or  saccessors,  the  action  may  be  re- 
vived and  proceed  in  their  names." 

These  statutory  provisions  all  relate  to  the  one  general 
snbject  of  an  action,  commenced,  prosecuted,  or  revived 
in  any  of  the  courts  of  this  state,  and  must  be  taken 
together  and  construed  as  if  they  were  one  law.  This 
is  an  ancient  and  well-established  rule  of  construction. 

In  the  case  of  the  Earl  of  AUsbtiry  v.  Patterson^ 
Doug.  20,  Lord  Mansfield  held  that  "  all  acts  in  pari 
materia  are  to  be  taken  together,  as  if  they  were  one 
law.  *  *  *  When  there  are  diflferent  statutes  in  pari 
viateria^  though  made  at  different  times,  and  not  refer- 
ing  to  each  other,  they  shall  be  taken  and  construed  as 
one  system,  and  explanatory  of  each  other." 

In  United  States  v.  Freemam,^  S  How.,  657,  it  is  said 
^^  the  correct  rule  of  interpretation  is,  that  if  divers 
statutes  relate  to  the  same  thing,  they  ought  all  to  be 
taken  into  consideration  in  construing  any  one  of  them, 
and  it  is  an  established  rule  of  law,  that  all  acts  in  pari 
tnateria  are.  to  be  taken  together  as  if  they  were  one 
law."  T/ie  People  v.  Weeton,  8  Neb.,  812.  White  v. 
Blvm^  4  Neb.,  561. 

When  the  above  statutory  provisions  are  construed 
according  to  this  rule,  if  they  mean  any  thing  at  all, 
their  purpose  is  to  authorize  an  administrator,  foreign 
or  domestic,  to  commence  and  to  prosecute  any  action 
or  suit,  in  any  court  of  this  state,  in  his  capacity  of  ad- 
ministrator, and  in  case  of  the  death  of  the  party  plain- 
tiff to  an  action  or  suit,  if  the  right  of  action  survive, 
to  revive  the  same  in  his  name  as  such  administrator. 
This  seems  to  be  the  only  reasonable  construction  of 
these  statutory  provisions,  when  they  are  taken  together 
as  one  svstem. 

Again,  it  was  insisted  that  the  court  erred  in  sustain- 
ing the  motion  for  the  revivor  of  the  action.  To  this  mo- . 
tion  and  the  proceedings  for  revivor  of  the  action  in  the 
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name  of  the  defendant  as  administratrix,  the  plaintiff  in 
error  appeared  and  denied  the  appointment  of  defen- 
dant as  administratrix;  denied  that  notice  of  the  motion 
was  given  to  him,  or  that  the  conditional  order  was  made, 
served,  or  returned  as  required  by  law.  Upo°  the  hear- 
ing of  the  case  the  court  found  "  that  the  snggestion  ^* 
the  plaintiff's  death  and  the  appointment  of  Jennie  A. 
Rieman  as  administratrix  of  the  estate  of  the  said  plain- 
tiff is  true,"  and  thereupoif  "ordered  that  this  action  be 
and  the  same  is  hereby  revived  in  the  name  of  the  said 
Jennie  A.  Sieman,  as  administratrix,"  etc. 

The  record  shows  that  the  case  was  heard  before  the 
court,  and  that  to  itei,  decision  the  plaintiff  excepted.  It 
does  not  show  what  were  the  proofs,  or  whether  any 
were  or  were  not  made  on  the  hearing  of  the  case;  and 
therefore  it  must  be  presumed  that  the  findings  of  the 
court  are  based  on  sufficient  proof  of  the  facts.  Wilcox 
V.  SaunderSy  4  Neb.,  582.  Eaatnia/rh  v.  Wight^  4  Ohio 
St.,  169. 

The  statute  provides  the  mode  and  regulates  the  prac- 
tice in  cases  of  revivor  of  actions.  The  mode  of  pro-, 
cedure,  when  not  by  consent,  is  by  motion  and  condi- 
tional order  of  the  court,  if  made  in  term,  or  by  a  judge 
thereof,  if  made  in  vacation ;  and  the  statutory  provis- 
ions very  plainly  indicate  that  the  question  .of  revival 
of  the  action  in  the  name  of  the  administrator  must  be 
finally  determined  on  the  hearing  of  the  case,  upon  the 
motion  and  conditional  order  and  answer  thereto  of  the 
adverse  party.  And  that  this  is  the  correct  interpreta- 
tion of  the  statute  seems  quite  clear  from  the  fact  that 
no  step  can  be  taken  in  the  prosecution  of  the  action 
until  there  is  a  revival  of  the  action  by  the  substitution 
of  the  proper  representative  in  the  place  of  the  deceas- 
ed party.  And  this  judgment  or  final  order  of  revivor, 
unless  reversed  or  vacated  on  error,  is  conclusive,  and 
cannot  be  reviewed  on  the  subsequent  trial  of  the  cause; 
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and  therefore  the  plea  of  iie  tmques  admmisiratory  sab- 
sequently  pleaded  to  the  action,  is  bad,  and  may  be  treat- 
ed as  surplusage. 

Again,  the  error  complained  of  in  regard  to  the  service 
and  return  of  the  conditional  order,  if  any  did  occur, 
was  waived  by  the  plaintiff's  voluntary  appearance  and 
denial  of  the  facts  stated  in  the  motion  and  conditional 
order. 

In  respect  to  the  attorney's  fee,  it  is  sufficient  to  ob- 
serve the  statute  provides  that  in  actions  upon  written 
instruments  for  the  payment  of  money  only,  where  the 
instrument  expressly  provides  for  the  allowance  of  an 
attorney's  fee,  the  court  shall  fix  the  amount,  not  to  ez 
ceed  ten  per  cent  of  the  recovery,  and  that  this  allow- 
ance is  not  part  of  the  judgment  for  the  debt  itself,  but 
is  merely  taxed  as  costs  and  can  be  excepted  to  and  re- 
viewed in  like  manner  as  the  taxation  of  other  costs  may 
be.    Hich  V.  Stretch,  4  Neb.,  189. 

It  was  insisted  that  the  court  erred  in  giving  a  brief 
oral  instruction  to  the  jniy ;  but  this  assignment  of  error 
cannot  be  considered  because  it  does  not  appear  in  the 
record  that  any  exception  was  taken  to  this  instruction. 
Horhdch  V.  Miller,  4  Neb.,  43. 

The  judgment  of  the  court  below  must  be 

Affirmed. 

6    te4l 
37    M6|  

«    524 
42    Wb 

^  Jgj  William  Sfidentopf,  plaintiff  in  bbbob,  v.  A.  E. 

^  Annabil,  defendant  in  ebbob. 

1  Attaohment.  In  an  application  for  the  allowance  of  an  at- 
tachment in  an  action  on  a  claim  not  due,  the  better  practice  is 
to  set  forth  in  the  affidavit,  not  merely  a  repetition  of  the 
language  of  the  code,  but  also  a  statement  of  facts  and  circum- 
stances, such  as  ordinarily  evince  and  disclose  the  intent,  pur. 
pose,  or  effect  in  the  disposition  of  property  as  injurious  lo  the 
rights  of  creditors. 
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2.    .    The  right  to  issue  the  attachment  in  snch  case  depends 

alone  upon  the  traudulent  inUrU  to  defraud,  hinder,  or  delay 
crediiora. 

8.    .    The  court  or  Judge  may,  in  its  discretion,  allow  or  re- 

taae  to  allow  the  writ;  but  if  by  the  abuse  of  that  discretion  a 
party  is  clearly  injured  by  the  disallowance  of  the  writ,  the  de- 
cision may  be  reviewed  on  error,  but  to  invoke  the  reviewing 
power  of  the  appellate  court,  the  record  must  contain  such  facts 
and  circumstances  as  will  fairly  indicate  the  ijUent  of  the  party. 

Ebbob  to  the  district  court  for  Merrick  coiinty.  The 
case  was  tried  below  before  Poer,  J.^  and  ia  stated  in  the 
opinion. 

«/.  M.  Woolworthy  for  plaintiff  in  error. 

Undonbtedly  the  first  attachment  was  void,  because 
issued  without  the  previous  order  of  the  judge  of  the 
court.  Accordingly,  the  plaintiff  moved  the  court  for 
another  attachment,  presenting  at  the  same  time  an 
amended  petition  and  another  affidavit.  Upon  these 
papers  he  was  entitled  to  the  order. 

The  court  had  before  it  an  affidavit  alleging  positively 
that  the  defendant  was  about  to  dispose  of  his  property 
to  defraud  his  creditors,  and  also  another  affidavit  alleg- 
ing positively  that  he  had  disposed  of  a  large  part  of 
his  property  out  of  the  usual  course  of  business,  and 
had  long  been  absent  from  the  county,  and  his  place  of 
business  and  his  whereabouts  could  not  be  ascertained. 
This  showing  entitled  the  plaintiff  to  the  order. 

J.  W.  SpwrJcBj  for  defendant  in  error. 

The  right  to  file  an  amended  petition  and  affidavit  is 
in  the  discretion  of  the  court.  Ra/rnsay  c&  Co.  v.  Over- 
abr,  1  Disn.,  569. 

Granting  leave  to  amend  pleadings  is  a  matter  com- 
mitted largely  to  the  discretion  of  the  trial  court,  and  it 
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must  appear  that  sncb  discretioo  has  been  aboaed  before 
a  reveroal  will  be  ordered.  Dame  v.  Wilsonj  11  Kan., 
74.  Kuna  V.  Grumd,  12  Id.,  647.  E.  B.  B.  Co.  v. 
KiaJeel,  17  Id.,  145. 

A  matter  which  rests  in  the  sound  discretion  of  the 
court  cannot  be  assigned  for  error.  Powell  on  Appel- 
late Proceedings,  195. 

Gantt,  J. 

On  the  fiftli  of  December,  1876,  the  plaintiff  com- 
menced  an  action  against  defendant  upon  two  promis- 
sory notcB,  not  dne,  and  his  attorney  filed  an  affidavit 
for  an  attachment  on  the  ground  of  his  belief  that  the 
defendant  concealed  himself  to  avoid  Bervioe  of  snm- 
mons,  and  was  abont  to  convert  his  properly,  or  a  part 
thereof,  into  money,  for  the  purpose  of  placing  it  beyond 
the  reach  of  his  creditors,  A  writ  of  attachment  was 
issued,  but  no  application  was  made  to  the  court  or 
judge  thereof  to  grant  an  attachment. 

On   the  twenty -seventh  of  February,  the  defendant 

filed  a  motioii  to  dissolve  this  attachment,  for  the  reason 

that,  "  the  notes  on  which  said  suit  was  brought  were  not 

due  at  the  time  the  suit  was  commenced,'*"  and  "  that 

said  clerk  of  the  district  court  had  no  authority  withoot 

irder  of  the  judge  thereof  to  issue  or  grant  such 

of  attachment; "  and  on  the  following  day  the 

tiff  filed  an  amended  petition  and  an  affidavit  for 

tachment,  on  the  ground  that  "  at  the  time  of  the 

aencemeiit  of  this  action  the  said  defendant  was 

t  to  convey  and  dispose  of  his  property  with  the 

ulent  intent  to  defraud  his  creditors,  and  to  hinder 

ielay  them  in  the  collection  of  their  debts."     At 

lame  time  the  plaintifiF  made  application  to  the 

.,  setting  forth  that,  "  having  commenced  his  suit 

id  court  against  the  defendant,  on  the  promissory 
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notes  in  his  petition  and  affidavit,  hereby^  makes  appli- 
cation to  the  court  for  an  order  allowing  the  attachment 
in  the  case,  as  provided  by  law."  The  motion  for  the 
allowance  of  an  attachment  was  overruled,  the  attach- 
ment issued  on  the  former  affidavit  was  discharged,  and 
the  action  was  dismissed. 

Under  section  237  of  the  civil  code  "  a  creditor  may 
bring  an  action  on  a  claim  before  it  is  due,  and  have  an 
attachment  against  the  property  of  the  debtor,"  in  cer- 
tain cases. 

Section  238  provides  that,  '^  the  attachment  authorized 
by  the  last  preceding  section  may  be  granted  by  the 
court  in  which  the  action  is  broughljj  *  *  but  before 
such  action  shall  be  brought,  or  such  attachment  shall 
be  granted,  the  plaintiff,  his  agent,  or  attorney,"  shall 
make  the  oath  required  by  the  statute;  and  section  239 
provides,  that  '^  if  the  court  or  judg«  refuse  to  grant  an 
order  of  attachment  the  action  shall  be  dismissed,  but 
without  prejudice  to  a  future  action;  and  in  all  such 
actions  application  for  an  attachment  must  be  made." 
The  attachment  is  exclusively  a  statutory  remedy,  and 
can  be  issued  only  on  the  grounds  and  in  the  mode  pre- 
scribed by  the  statute.  Egan  v.  I/umsden^  2  Disney, 
168.     Mathers  v.  Ramsey,  2  Ibid,  384. 

Neither  the  affidavit  nor  the  order  of  attachment  is  a 
pleading  admitting  of  answer,  but  the  mode  provided 
to  attack  the  order  of  attachment  is  by  a  motion  to  dis- 
charge it,  and  iience  it  is  a  special  proceeding  so  inde- 
pendent of  the  action  commenced  by  ]>etition  that,  when 
the  order  is  made  final,  it  may  be  the  subject  of  review 
on  error  during  the  pendency  of  the  action. 

The  right,  however,  to  maintain  the  action  on  a  claim 
before  it  is  due  depends  altogether  upon  the  attachment, 
for,  as  said  in  Harrison  v.  King,  9  Ohio  State,  395.  If 
the  attachment  fails  ^^the  action  falls  with  it."  The 
statute  expressly  provides,  that  if  the  court  or  judge  re- 


528      SITPREME  COURT  OF  NEBRASKA, 

Seldentopf  v.  Annabll. 

fuse  to  grant  the  order  of  attachment  the  action  shall 
be  dismiBsed.     Heidenheimer  v,  Oghom^  1  Disney,  851. 

It  is  therefore  very  clear  that  the  order  of  attach- 
ment issued  by  the  clerk  on  the  filing  of  the  first  afS- 
davit  was  void,  because  it  was  issaed  without  any  an- 
thority  of  law.  The  only  authority  to  issue  the  attach- 
ment in  such  case  is  derived  from  the  statute,  and  it 
expressly  provides,  that  in  all  actions  on  claims  before 
they  are  due  the  application  for  the  attachment  must  be 
made,  and  the  court  or  judge  thereof  must  grant  it  be- 
fore the  order  can  be  issued.  Therefore  the  only  mat- 
ter before  us  is  the  refusal  of  the  court  to  grant  the 
attachment  on  the  application  made  on  the  twenty- 
eighth  of  February,  1876. 

The  act  referred  to  provides  that  the  attachment  may 
issue  "  where  the  debtor  has  sold,  conveyed,  or  other- 
wise disposed  of  his-  property,  with  the  fraudulent  intent 
to  cheat  or  defraud  his  creditors,  or  to  hinder  or  delay 
them  in  the  collection  of  their  debts.  Second.  Where 
he  is  about  to  make  such  sale,  conveyance,  or  disposition 
of  his  property,  with  such  fraudulent  intent." 

The  ground  stated  in  the  afSdavit  is  substantially  in 
the  language  of  the  second  clause  above  quoted.  In  the 
case  of  Ha/rriaan  et  al.  v.  King  et  al.y  9  Ohio  St.,  393, 
an  attachment  had  been  allowed  in  a  case  similar  to  the 
one  at  bar.  Gohlson,  J.,  remarks  that  ^'  no  specific  form  of 
showing  the  existence  of  the  ground  is  pointed  out.  In 
like  language  as  in  an  ordinary  case,  the  plaintiff  is  re- 
quired to  make  an  oath  in  writing,  showing  the  nature 
of  his  claim,  that  it  is  just,  when  the  same  will  become 
due,  and  the  existence  of  some  one  of  the  grounds  for 
an  attachment  enumerated.  We  think,  however,  that  in 
this  class  of  cases  proper  practice  would  require  that 
something  more  than  the  mere  repetition  of  Aie  lan- 
guage of  the  code  should  be  presented  to  the  judge.  He 
ought  to  be  placed  in  a  position  to  act  intelligently  in 
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the  exercise  of  the  power  and  discretion  conferred  by  the 
code.  A  court  or  judge,  before  allowing  an  attachment 
in  an  action  for  a  debt  not  due,  might  properly  require 
a  statement  of  facts  and  circumstances,  such  as  ordina- 
rily evince  and  disclose  an  intent^  purpose,  or  effect,  in 
the  disposition  of  property  injurious  to  the  rights  of 
creditors,  and  not  act  upon  what  might  probably  be  a 
mere  belief  or  an  inference  hastily  drawn." 

Now  although  no  prescribed  form  of  a  statement  is 
required  by  the  statute  as  a  predicate  for  the  action  of 
the  judge,  and  it  has  been  held  that  as  a  matter  of  prac- 
tice ]|  rests  in  the  discretion  of  the  court  of  original  ju- 
risdiction whether  the  statement  shall  be  more  or  less 
definite,  yet  we  strongly  approve  the  practice  indicated 
by  Judge  Gohlson  as  the  better  practice.  And  this  seeing 
more  clear  when  we  consider  that  the  right  to  issue  the 
attachment  depends  alone  upon  the  fraudulent  mtent  of 
the  party — an  mtent  to  defraud,  or  to  hinder  or  delay 
his  creditors.  This  mtervt  must  not  be  merely  inferred 
from  the  consequences  of  the  act  of  the  party,  because  the 
effect  of  such  a  doctrine  might  estop  every  creditor  from 
selling  his  property,  however  advantageous  it  might  be 
to  himself  and  his  creditors.  It  is  said  that  "  to  consti- 
tute such  sale  fraudulent  it  must  be  with  a  fraudulent 
intent  to  (defraud)  hinder  or  delay  the  creditor,  that  is, 
an  intent  to  injure  him,  and  reserve  some  supposed  ben- 
efit to  the  debtor." 

In  Qans^  Adm?r  v.  T/iompson  et  aZ.,  11  Ohio  St.,  680» 
in  an  action  upon  a  claim  not  due,  the  aflSldavit  stated 
that  the  party  ^^  is  about  to  dispose  of  his  property  with 
intent  to  defraud  his  creditors,"  and  it  was  held  that  '^  on 
such  a  showing  the  judge  might,  in  his  disoretion^  allow 
or  refuse  to  allow  the  writ."  But  upon  a  motion  to  dis- 
charge the  attachment,  allowed  on  the  ground  of  insufS- 
ciency,  and  not  upon  a  denial  of  the  facts  stated  in  the 
afiidavit,  the  court  held,  that  the  question  thus  raised 
3B  ^ 
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was  a  question,  not  of  fact,  but  of  law,  and  as  matter. of 
law  the  afSdavit  was  sufficient;  but  further  held  that 
"the  previous  exercise  of  discretionary  power  by  the 
judge  in  allowing  the  writ  could  not  properly  be  re- 
viewed on  error." 

In  the  case  under  consideration  the  court  below  found 
that  in  point  of  fact  there  was  no  intent  on  the  part  of 
the  defendant  to  defraud,  hinder,  or  delay  his  creditors. 
Whether  this  finding  was  based  on  the  affidavit  only,  or 
that  together  with  other  evidence  and  circumstances  be- 
fore the  court,  the  record  does  not  show.  Though  the 
court  or  judge  may,  in  its  discretion,  allow  or  re&se  to 
allow  the  writ,  still  we  think  that  if  by  the  abuse  of 
that  discretion  the  party  is  clearly  injured  by  the  disal- 
lowance of  the  writ,  in  a  case  with  a  proper  showing,  this 
court  may  review  the  decision  on  error;  but  to  invoke 
the  reviewing  power  of  this  court  the  record  must  con- 
tain such  facts  and  circumstances  as  will  fairly  indicate 
the  intent  of  the  party.  In  the  present  case  the  rec- 
ord is  silent  in  this  regard,  and  it  is  therefore  impossible 
for  us  to  say  whether  the  finding  of  the  court  below 
should  be  sustained  or  set  aside,  and  therefore  it  would 
be  unsafe  for  us  to  *^  act  upon  what  might  probably  be  a 
mere  belief  or  an  inference  hastily  drawn." 

The  judgment  of  the  court  below  dismissing  the  ac- 
tion must  be 

Affibmbd. 
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E.    O.    Fox   AND   OTHBBS,    PLAINTIFFS  IN   BBBOB,  V.  S.    H. 

MSAOHAM,  DEFENDANT  IN  ERBOB. 

1.  Motion  for  new' trial.  The  statute  requiring  a  motion  for  a 
new  trial  to  be  made  at  the  term  at  which  the  verdict  was  ren- 
dered, and  within  three  days  after  its  rendition  (except  for  newly 
discovered  evidence),  is  mandatory;  and  if  the  motion  is  after- 
wards made  it  is  of  no  avail  to  the  par^  filing  it 
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2.  Jostioe  of  the  Peace :  jubibdiction.  In  a  case  tried  before  a 
justice  of  the  peace,  without  a  Jury,  he  Judicially  determines  the 
whole  case,  and  must  make  an  entry  of  his  Judgment  within  the 
time  fixed  by  the  statute  for  that  purpose ;  after  the  expiration  of 
th)s  time,  his  Judicial  functions  in  respect  to  the  subject  matter 
cease,  and  he  has  no  authority  thereafter  to  amend,  change,  or 
modify  his  Judgment 

8.     :     LIABILITY  OF   SURETIES    ON    OFFICIAL    BOXn).       When 

a  Justice  of  the  peace,  acting  as  such  Justice,  violates  the  law  and 
abuses  his  authority  to  the  injury  and  damage  of  another,  the 
sureties  on  his  official  bond  are  liable  for  his  acts,  and  an  action 
lies  primarily  against  him  and  his  sureties. 

Ebbob  from  the  district  court  for  Otoe  connty.  Tried 
below  before  Pound,  J.  It  was  an  action  brought  by 
Meacham  against  Fox,  a  justice  of  the  peace,  and  the 
sureties  on  his  official  bond,  for  damages  sustained  by 
Meacham  on  account  of  a  levy  and  sale  of  his  property 
under  an  execution  issued  against  him  by  Fox.  Judg- 
ment below  for  $500  and  costs  was  given  in  his  favor. 
Fox  and  the  sureties  bring  the  cause  here  by  petition 
in  error. 

H.  H.  Blodgett  <&  Brother^  for  plaintifife  in  error, 
claimed  that  the  authorities  recognizing  a  princi- 
ple or  rule  by  which  the  security  on  official  bonds  may 
be  liable  can  be  distinguished  from  those  acts  for  which 
they  will  not  be  held  liable.  The  former  are  termed  acts 
done  virttde  officii^  and  the  latter  colore  officii.  The  dis- 
tinction is  the  acts  done,  virtute  officii^  are  where  they 
are  within  the  authority  of  the  officer,  but  in  doing  it  he 
exercises  that  authority  improperly  or  abuses  the  con- 
fidence which  the  law  reposes  in  him,  whilst  acts  done 
colore  officii  are  where  they  are  of  such  a  nature  that  his 
office  gives  him  no  authority  to  do  them.  Seeley  v. 
Birdmll^  15  Johns.,  267.  Dospner  v.  The  State^  86 
Ind.,  111.  Sfate  v.  Woodman^  Id.,  511.  People  v. 
Schuyler,  4  New  York,  179.  Tomphms  w.  Sandsj  8 
Wend.,  462.     Carpenter  v.  Sloane,  20  Ohio,  880. 
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The  record  shows  that  the  verdict  was  rendered  De- 
cember 22,  1876,  and  at  that  date  conrt  adjourned  antil 
December  28,  at  which  an  application  for  a'  new  trial 
was  made,  and  it  seems  to  ns,  by  a  fair  construction  of 
the  statutes,  the  adjournment  of  the  court  was  sufficient 
to  unavoidably  prevent  the  application  being  made  be- 
fore. It  seems  to  us  it  must  have  been  the  legislative 
intent  to  give  litigants  three  judicial  days  to  make  ap- 
plication,^nless  court  adjourned;  for  what  benefit  can  it 
be  to  file  the  motion  when  it  cannot  be  heard?  We  sup- 
pose it  was  the  legislative  intent  to  limit  the  time  to 
three  days  so  as  to  bring  it  before  the  court  while  the 
errors  complained  of  are  fresh  in  his  memory.  Then 
how  could  it  avail  anything  if  court  had  adjourned  1 
The  application  was  made  before  judgment.  Mc  Willis 
V.  Perkvns^  20  La.  Ann.,  168.  Citizen'^ s  Bcmkv.  BeUocq^ 
19  La.  Ann.,  876,  say  litigants  have  three  judicial  days 
to  move  for  a  new  trial  under  a  statute  similar  to  ours. 

There  is  framed  in  the  bill  of  rights  in  the  constitu- 
tion of  Nebraska:  The  right  to  be  heard  in  all  civil 
cases  in  the  court  of  last  resort  by  appeal,  error,  or  other- 
wise shall  not  be  denied. 

Sedgwick  says  this  is  peremptory  language  of  oar 
constitution  to  keep  the  legislature  in  constant  control. 
Sedgwick,  216.    Cooley's  Oonstitutional  Limitations,  37. 

Gantt,  J. 

In  the  court  below,  the  motion  for  a  new  trial  in  this 
case,  was  not  filed  until  several  days  after  the  expiration 
of  the  time  limited  by  the  statute,  which  provides  that 
application  must  be  made  at  the  term  the  verdict  is  ren- 
dered, and,  except  for  cause  of  newly  discovered  evi- 
dence, "  shall  be  made  within  three  days  after  the  ver- 
dict or  decision  is  rendered.'* 

It  is,  however,  now  insisted,  on  the  part  of  the  plain- 
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tiffs  in  error,  that  this  limitation  fixed  by  the  statute 
maj  be  disregarded  by  the  court,  and  that,  as  the  right 
to  grant  a  new  trial  is  an  inherent  power  in  the  court,  it  is 
in  the  discretion  of  the  court  to  grant  the  new  trial  upon 
a  motion  filed  at  any  time  without  regard  to  the  time 
limited  by  the  statute.  Now  the  authority  of  the  legis- 
lature to  regulate  by  statute  the  application  for  a  new 
trial  will  not  be  questioned;  and  as  the  legislature  of 
our  state  has,  by  a  mandatory  act,  fixed  the  time  within 
which  the  application  must  be  made'  we  think  the  court 
has  no  power  to  disregard  such  .law,  and  none  of  the  au- 
thorities cited  by  the  counsel  go  that  far.  In  the  case 
of  Johnson  v.  Semple^  31  Iowa,  50,  which  is  relied  on 
here,  it  was  insisted  that,  as  no  motion  was  made  for  a 
new  trial,  no  question  was  raised  upon  which  the  court 
would  pass;  but  the  court  held  that  the  act  of  1860 
waived  the  filing  of  such  motion,  which  before  that  act 
was  necessary  for  raising  legal  questions;  that  the  act 
was  in  itself  '^  a  perpetual  motion  "  for  a  new  trial  in 
every  case  where  the  same  questions  were  formerly  raised 

-  by  motion,  and  suggested  that  the  title  of  the  act  would 
more  properly  have  been  "  an  act  for  the  relief  and  ben- 
efit of  lazy  and  careless  lawyers." 

In  Mv/nch  v.  WUliamaon,  24  Oal.,  170,  it  does  not  ap« 
pear  that  the  motion  was  made  after  the  entry  of  judg- 
ment, and  section  1182  of  the  code  of  that  state  provides 
that  ^^  the  application  for  a  new  trial  must  be  made  be- 
fore judgment."   And  in  Williams  v.  St.  Louis  Cvrouit 

.  Cowrij  5  Mo.,  254,  it  is  said  that:  ^^  A  party  who  sleeps 
upon  his  rights  until  the  time  allowed  him  to  make 
his  motion  for  a  new  trial  expires  can  no  longer 
claim  to  make  his  motion  as  a  matter  of  right."  But 
upon  a  suggestion  that  substantial  justice  has  not  been 
done,  '^  the  court  may  look  into  the  matter  or  not  If 
they  refuse  to  grant  a  new  trial  no  error  will  lie,  because 
no  law  authorized  the  motion  after  the  four  days  ex- 
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pired."  This  seems  to  be  the  correct  exposition  of  the 
lawy  and  therefore,  in  the  case  at  bar,  as  the  motion  was 
not  made  within  the  time  limited  by  the  statute,  it  can- 
not avail  the  plaintiffs  anything. 

Bat  when  we  look  into  the  record,  we  discover  no 
sufficient  grounds  for  disturbing  the  judgment  of  the 
court  below. 

The  plaintiff,  Fox,  was  a  justice  of  the  peace,  before 
whom  a  criminal  complaint  was  made  by  defendant 
against  one  Isaac  8.  OoUins,  and  after  hearing  the  case 
the  prisoner  was  discharged,  and  the  plaintiff,  as  such 
justice  of  the  peace,  rendered  ^^  judgment  against  the 
dtate  "  for  costs.  Afterwards,  he  issued  execution  upon 
this  judgment  against  the  defendant  in  error,  and  caused 
his  property  to  be  sold  by  the  officer  executing  the  writ; 
and  the  defendant  alleges,  that  by  reason  thereof,  he  was 
injured,  and  sustained  damages,  and  this  is  the  subject 
matter  of  the  action.  The  main  ground  of  error  is,  that 
the  court  refused  to  permit  plaintiff,  Fox,  on  the  trial  of 
this  cause,  so  to  amend  his  docket  entry  in  the  criminal 
case,  as  to  set  forth  a  finding  that  the  prosecution  was 
malicious  and  without  probable  cause,  and  the  entry  of 
judgment  against  this  defendant  for  costs.  It  is  said  he 
so  intended  his  record  to  be  made,  and  had  made  some 
such  minutes  on  loose  papers,  but  such  papers  became 
lost.  Suppose  such  minutes  were  made  (which  seems 
questionable),  can  he  make  any  such  amendment  or  en- 
tire change  of  his  record  on  a  trial  against  him  for  dam- 
ages sustained  by  his  misconduct  in  issuing  the  execu- 
tion} We  think  not.  But  it  is  contended  that  the 
entry  of  the  judgment  was  merely  a  ministerial  act,  and 
can  be  amended  at  any  time,  and  the  authority  mainly 
relied  on  to  support  this  proposition  is  the  case  of 
Stephens  v.  Santee^  49  N.  T.,  39.  In  that  case  the  court 
held  that  the  entry  of  a  judgment  on  his  docket  by  a 
justice  of  the  peace  upon  the  verdict  of  a  jury  is  minis- 
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terial,  as  the  law  made  a  jodgment  for  that  amonnt  the 
onij  one  that  coald  be  rendered ;  but  *^  when  the  caae  is 
tried  by  a  justice,  without  a  jury,  he  is  judicially  to  de- 
termine the  amount  of  the  recovery,  and  he  must  do 
this,  and  make  an  entry  thereof,  as  required  by  law 
within  the  time  fixed  by  the  statute  for  that  purpose. 
After  the  expiration  of  this  time  his  judicial  functions 
in  respect  to  the  matt^  cease,  aund  he  can  do  nothing 
further  in  the  premdsesJ*^  We  think  this  is  a  correct 
interpretation  of  the  law.  Hence,  as  all  judicial  func- 
tions of  Fox  as  justice  of  the  peace  ceased  after  the 
entry  of  the  judgment  by  him  in  the  criminal  case,  he 
could  do  nothing  more  in  the  premises,  and  had  no  au- 
thority to  amend,  change,  or  modify  the  judgment.  The 
proposed  amendment  and  evidence  in  respect  to  it  were 
properly  rejected  by  the  court. 

Again,  it  is  urged  that  the  court  erred  in  overruling 
the  motion  to  dismiss  the  action  as  to  Taggart  and  Botts- 
Yord,  the  sureties  on  the  official  bond  of  Fox.  It  is  clear 
that  in  the  matter  of  the  criminal  proceedings  and  the 
issuance  of  the  execution,  the  plaintiff  Fox  did  not  act 
as  a  private  individual,  but  by  virtue  of  his  office, 
clothed  with  official  power;  and  that  under  the  power 
delegated  to  him  by  the  statute,  he  had  jurisdiction  over 
the  subject  matter,  and  that  he  had  authority  to  issue  exe- 
cutions upon  judgments  properly  rendered  by  him  as 
such  justice  of  the  peace,  but  when,  in  the  exercise  of  this 
authority  as  justice  of  the  peace,  he  infringes  the  law 
and  abuses  this  authority  to  the  injury  and  damage  of 
another,  we  think  his  sureties  on  his  official  bond  are 
liable  for  his  acts  in  such  case.  This  principle  is  clearly 
announced  in  the  case  of  Kane  v.  The  Union  P.  R.  R, 
Co.^  5  Neb.  107-8,  and  we  adhere  to  the  rule  laid  down 
in  that  case.  The  action  lies  primarily  against  the  prin- 
cipal and  his  sureties.  Vcm  Pelt  v.  lAUler^  14  Gal.,  194. 
Briley  v.  Copelcmd^  14  111.,  39. 
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We  are  satiBfied  that  the  petition  states  facts  safiicient 
to  coDstitate  a  cause  of  action. 
The  judgment  of  the  court  below  mnst  be  affirmed. 

JUDOMBMT   AFnBMBD. 

A  motion  for  a  rehearing  in  the  foregoing  case  was 
denied,  the  defendant  in  error  having  entered  a  remiti- 
tur  of  $120.  Lake,  J.,  dissented,  and  said  he  thought 
the  motion  should  be  sustained  and  a  new  trial  granted; 
the  entry  of  the  remititur  only  cured  one  defect,  but 
there  were  others  fatal  to  a  maintenance  of  the  claim  of 
the  defendant  in  error. 
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John  B.  Bbown,  plaintiff  in  ebbob,  v.  P.  W.  Stbaw, 

DEFENDANT  IN   EBBOB. 

1.  Promissory  Note:  ai/tbbation  of.  An  alteration  of  a 
promissory  note  in  any  material  part  renders  it  invalid  as  against 
a  party  not  consenting  thereto,  even  in  the  hands  of  an  innocent 
purchaser. 


2. 


8. 


;  .    After  an  instrument  is  completed  and  deliy- 

ered,  no  alteration  can  be  made  therein  except  by  consent;  an  al- 
teration  of  the  date,  whether  it  hasten  or  delay  the  time  of  pay- 
ment,  is  a  material  alteration,  and  if  made  withont  the  consent  of 
the  par^  sought  to  be  charged,  extinguishes  his  liability. 


!  JURiSDionoN  OF  DiBTRioT  oouBT.  In  an  action  between 
the  original  parties  to  a  promissory  note,  the  district  court  has 
ample  power  to  correct  mistakes  and  enforce  the  original  con- 
tract ;  but  the  law  does  not  permit  the  payee  to  change  its  terms 
and  conditions  without  the  assent  of  the  maker,  even  if  the  al- 
teration is  in  his  favor,  or  to  correct  a  mistake. 


Ebbob  from  the  district  court  of  Johnson  county. 
Tried  below  before  Wbavvb,  J.  The  opinion  states  the 
case. 
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B.  F.  Perkins^  for  plaintiflF  in  error,  cited  1  Smith's 
Leading  Oases,  1141.  Wood  v.  Steely  6  Wall.,  89.  Low 
V.  Merrily  1  Pinney,  840.  Britton  v.  Dierker^  46  Mo., 
591.  Simpson  v.  Davis^  119  Mass.,  269.  Hv/nt  v.  Ora/y 
85  New  Jersey  Law,  227. 

T,  Appdgety  for  defendant  in  error. 

An  alteration  in  law  is  where  the  change  made  is 
such  as  to  make  the  instrament  express  something  dif- 
ferent from  the  contract  entered  into  between  the  par- 
ties. The  change  made  in  the  date  of  the  note  in  con- 
troversy (if  there  was  a  change)  was  simply  a  correction, 
making  the  instrament  conform  to  the  agreement  en- 
tered into  by  the  parties.  Such  a  correction  is  not,  in 
contemplation  of  law,  an  alteration.  Edwards  on  Prom- 
issory Notes,  page  l.M.  Duker  v.  Franz^  Bash,  239. 
Jewup  V.  DeniaoTij  2  Disney,  160.  Smith's  Leading 
Oases  (4  American  edition),  820. 

Maxwisll,  J. 

On  the  eleventh  day  of  September  1874,  Erastus  Eames 
executed  a  promissory  note  for  the  sam  of  $225,  payable 
to  the  order  of  the  defendant,  and  due  in  twelve  months 
from  date.  The  note  was  dated  September  13,  1874,  and 
'  in  that  condition  was  signed  by  the  plaintiff  in  error  as 
surety  and  delivered  to  Eames,  who  delivered  the  note  to 
the  defendant  in  error.  At  the  time  Eames  delivered 
the  note  to  the  defendant  the  mistake  in  the  date  was 
discovered,  when  the  defendant  erased  ^'  18  "  and  inserted 
^^  11"  in  place  thereof,  thereby  changing  the  date  of  the 
note  from  September  18,  to  September  11.  This  change 
was  made  without  the  consent  of  Brown.  In  an  action 
on  the  note  Brown  pleaded  the  alteration  as  a  defense. 
The  defendant  in  error  recovered  judgment  in  the  court 
below,  to  reverse  which  Brown  brings  the  case  into  this 
court  by  petition  in  error. 
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The  rale  is  well  settled  that  the  alteration  of  a  note 
in  any  material  part  renders  it  wholly  invalid  as  against 
a  party  not  consenting  thereto,  even  in  the  hands  of  an 
innocent  purchaser.  Palmer  v.  Largent^  5  Neb.,  225. 
Wait  V.  Pomeroy^  20  Mich.,  426.  Benedict  v.  Cowden^ 
49  New  York,  396.  Bruce  v.  WescoU,  8  Barb.,  876. 
An  alteration,  to  avoid  a  note,  must  be  material.  It  has 
been  held  that  altering  the  date  was  a  material  altera- 
ion.  Stevens  v.  Oraharriy  7  S.  &  R,  506.  Hacker  v. 
Jamison,  2  W.  &  S.,  438.  Wood  v.  Steele^  6  Wall.,  80. 
Inserting  the  words  "  or  order  "  in  a  note  not  before  ne- 
gotiable. Bruce  v.  Westcottj  3  Barb.,  374.  Haines  v. 
Bcmiett,  11  N.  H.,  181.  Pepoor  v.  Stagg^  1  Nott  &  Mc- 
Cord,  102.  Appointing  a  particular  place  of  payment 
where  none  was  stated  in  the  note  as  signed.  Nazro  v. 
Fuller,  24  Wend.,  374.  Woodworthv.  Bank,  19  Johns., 
391.     1  Smith's  Leading  Cases,  1172. 

After  an  instrument  is  completed  and  delivered,  no 
alteration  can  be  made  therein  except  by  consent  of  the 
parties.  The  alteration  of  the  date,  whether  it  hasten 
or  delay  the  time  of  payment,  is  a  material  alteration, 
and  if « made  without  the  consent  of  the  party  sought  to 
be  charged  extinguishes  his  liability.  If  a  party  may, 
without  consent,  change  the  date  for  two  days  and  bind 
the  maker,  he  might  change  the  date  to  such  other  time 
as  he  saw  fit. 

In  an  action  between  the  original  parties  the  court 
has  ample  power  to  correct  mistakes  and  to  enforce  the 
original  contract;  but  the  law  does  not  permit  the  payee 
of  a  note  to  change  its  terms  and  conditions  without 
the  assent  of  the  maker,  even  if  the  alteration  is  in 
his  favor,  or  to  correct  a  mistake.  In  Wood  v.  Steele, 
6  Wall.,  82,  the  court  say:  "  The  agreement  is  no  longer 
the  one  into  which  the  defendant  entered;  its  identity  is 
changed;  another  is  substituted  without  his  consent" 
As  it  is  clearly  shown  that  the  alteration  in  the  date 
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was  made  after  the  plaintiff  in  error  had  signed  the 
note  and  without  his  consent,  he  is  discharged  from 
liability  thereon. 

The  jndgment  of  the  district  court  is  reversed  and 
the  caose  remanded  for  farther  proceedings. 

Bbvbrsei)  and  remandbd. 


JosiAH  0.  Batoliff  and  others,  appellees,  v.  Jambs  H. 
Farib,  Treasurer  of  Hamilton  Oounty,  appellant. 

1.    County  Superintendent  of  Publio  Instruction.    The 

powers  and  duties  of  a  county  superintendent  of  public  instruc- 
tion are  derived  entirely  fh>m  the  statute.  He  can  only  exercise 
such  powers  as  are  especially  granted,  or  are  incidently  necessary 
to  carry  the  same  into  efifect  It  must  appear  from  the  record  of 
his  proceedings  that  he  has  jurisdiction,  or  his  acts  will  be  Toid. 

d.  :  DiYisiON  OF  SCHOOL  DI8TRI0T6.  When  *  the  statute  re- 
quires him,  in  cases  where  a  new  school  district  is  formed  in 
whole  or  in  part  from  otie  or  more  districts  possessed  of  a  school 
house,  or  other  property,  to  ascertain  and  determine  the  amount 
Justly  due  to  such  new  district  from  any  district  or  districts  out 
of  which  it  may  hare  been  formed,  and  to  certify  the  same  to 
the  county  clerk — Seld^  where  it  appeared  that  there  was  no 
finding,  or  determination  whateyer,  by  the  superintendent,  as  to 
property  of  any  kind  retained  by  a  district,  out  of  which  a  new 
district  was  formed,  that  his  certificate  to  the  county  clerk,  stat- 
ing the  amount  of  tax  to  be  leyied  on  the  old  district  to  be  paid 
to  the  new,  when  collected,  was  a  nullity. 

Appeal  from  the  district  court  of  Hamilton  county. 
The  action  there  was  in  equity  to  enjoin  the  collection  of 
a  tax  levied  upon  the  real  and  personal  property  of  the 
plaintiffs.  This  property  was  situated  in  school  district 
number  six  of  that  county,  and  the  tax  in  question  was 
levied  by  the  county  commissioners  in  pursuance  of  an 
order  of  the  county  superintendent  of  public  instruc- 
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tion,  stating  that  the  sum  of  $1,178,48  was  due  from 
district  number  six  to  district  number  nine,  which  had 
formerly  been  a  part  of  district  number  six.  The  de- 
fendant alleged  in  his  answer  that  at  the  time  of  the 
division  and  formation  of  district  number  nine  the  above 
amount  properly  belonged  to  that  district,  that  district 
number  six  had  levied  i^pon  ite  original  territory  a  sum 
of  which  the  above  amount  belonged  to  district  number 
nine,  and  that  the  same  had  been  collected  by  district 
number  six  and  used  by  it.  The  plaintiffs  replied, 
denying  these  allegations  of  the  answer.  Upon  a  trial 
before  Q-aslin,  J.,  sitting  in  the  district  court  of  Hamil- 
ton county,  a  decree  was  entered  enjoining  the  collec- 
tion of  the  tax,  and  Faris,  the  treasurer,  appealed. 

EdAJowrd  JSateSy  for  appellant,  contended  that  the  cer- 
tificate of  the  county  superintendent  could  not  be  attack- 
ed in  this  collateral  way.  It  is  a  kind  of  an  adjudica- 
tion, and  if  erroneous,  must  be  corrected  by  a  direct  pro- 
ceeding. General  Statutes,  1873,  Chap.  68,  page  962, 
Sec.  7,  8,  and  9.  Wallace  v.  Brovmy  22  Ark.,  118. 
Western  B.  S.  Co.  v.  Nolarij  48  N.  T.,  513.  Mechanics 
and  Traders  Bank  v.  Sen/ry  Duboltj  1  Ohio  State,  6fl. 
A  court  of  equity  will  not  entertain  an  injunction  in 
the  case  of  personal  property  tax.  Oooley  on  Taxation, 
page  538;  subject,  "Personal  Tax."  The  appellees 
make  no  case  for  such  relief.  WilUams  v.  Detroit^  2 
Mich.,  660.     Conley  v.  OhediCj  6  Nev.,  222. 

Mason  dh  Whedon  for  appellees. 

Does  the  evidence  warrant  the  decree  of  the  court  be- 
low? Admitting  for  the  purpose  of  this  argument  that 
district  six  had  property  on  the  second  of  April,  1872,  it 
then  became  the  duty  of  the  county  superintendent,  un- 
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der  section  4,  of  chapter  68,  of  the  General  Statutes  (if 
that  section  is  constitutional),  ^^  to  determine  at  the  time 
of  forming  the  new  district."  But  it  is  submitted  that 
*  to  determine  the  amount  due  more  than  three  years  after 
the  formation  of  the  new  district,  was  not  in  any  sense 
a  compliance  with  the  requirements  of  this  section  of  the 
statute,  and  especially  so  where  the  pretended  determi- 
nation was  made  by  one  who  assumed  the  duties  of  the 
office  long  after  the  formation  of  the  new  district.  It 
was  for  the  court  below  to  determine,  under  the  issues, 
whether  the  superintendent  complied  with  the  laws  in 
his  pretended  finding  as  to  the  amount  due,  and  as  that 
court  passed  upon  that  question  of  fact,  its  finding 
should  not  be  set  aside  here.  A.  &  N.  B.  B.  v.  Wash- 
him,  6  Neb.,  117. 

But  the  important  question  to  be  determined  in  this 
case  is:  Was  school  district  six  possessed  of  any  pro- 
perty on  the  second  of  April,  1872?  It  will  be  conceded 
by  the  appellant  that  the  only  property  the  district  had, 
if  any,  was  the  tax  voted  on  the  first  day  of  April,  1872, 
one  day  before  the  formation  of  the  new  district. 

The  appellees  contend  that  this  tax  was  not  ^^  pro- 
perty "  in  any  sense  of  the  term.  The  term  property  is 
said  to  include  lands,  and  tenements,  hereditaments,  and 
commodities,  the  value  of  which  may  be  measured  in 
money.     Herman  on  Executions,  140. 

If  this  be  a  correct  definition  of  the  word  property, 
what  was  the  money  value  of  this  pretended  tax  on  the 
second  of  April,  1872? 

Suppose  the  district  board  had  never  reported  to  the 
county  derk  this  vote,  and  the  tax  had  never  been  placed 
upon  the  tax  duplicate,  would  district  six  have  acquired 
any  property  by  this  vote?  We  think  not  The  tax 
could  not  be  collected  until  all  the  steps  imposed  by  the 
statute  had  been  taken,  and  the  fact  that  these  steps  were 
taken  after  the  division  and  the  tax  collected  does  not 
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entitle  district  nine  to  any  portion  thereof.  Ora/mt  Co. 
V.  Delaware  Oo.^  4  Blackf.,  266.  Deoar  v.  McCUrUockj 
9  Watts  &  S.,  80.  Ba/mett  v.  Jefferson  Co^  9  Watts,  166. 
If  this  court  should  hold  that  the  vote  by  the  district  is  ' 
all  that  is  necessary  in  order  to  constitute  a  tax^  even 
then  district  nine  is  not  entitled  to  any  part  of  the  same, 
because  a  tax  is  not  property.  Opinion  of  Judges,  68 
Me.',  691.  Hilbiah  v.  Oathermanij  64  Penn.  ^State,  154 
Perry  v.  Waahlmm^  20  Gal..  818.  Oooley  on  Taxation, 
1  Blackwell  on  Tax  Titles,  1.  The  appellant  contends 
that  the  finding  of  the  superintendent  was  an  adjudica- 
tion, and  cannot  be  attached  collaterally,  and  cites 
authorities  to  support  this  theory.  But  it  is  submitted 
that  the  authorities  cited  do  not  sustain  the  proposition. 
The  statute  says  the  county  superintendent,  at  the 
time  of'  forming  the  new  district,  or  as  soon  thereafter  as 
may  be,  shall  ascertain,  etc.  It  nowhere  authorizes  his 
successor  in  office  to  perform  this  duty;  he  acted  with- 
out jurisdiction,  and  his  acts  are  void,  granting  he  acted 
judicially.  1  Gonn.  40.  6  Harr  &  J.,  Ind.,  43.  8 
Granch,  9. 

Maxwell,  J« 

School  diBtrict  number  six,  of  Hamilton  county,  was 
organized  in  February,  1872,  and  comprised  the  east 
half  of  township  ten  north,  range  six  west  of  the  sixth 
principal  meridian.  In  the  following  month,  the  bound- 
aries of  the  district  were  enlarged  so  as  to  include  all  of 
township  ten,  range  six,  and  also  townships  ten  north, 
ranges  seven  and  eight  west  of  the  sixth  principal 
meridian. 

On  the  first  day  of  April,  1872,  the  district  held  its 
first  annual  meeting,  at  which  "  it  was  voted  that  the 
amount  of  taxes  levied  on  the  taxable  property  for  school 
district  purposes  for  the  coming  year  be  as  follows,  to- 
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wit:  For  building  and  school-honse  fund,  ten  mills  on 
asseBsed  valuation.  Incidental  and  teacher's  fund,  five 
mills;  total,  fifteen  mills."  On  the  ninth  day  of  April, 
1872,  a  new  district  was  formed  from  district  number 
six,  bj  taking  the  west  half  of  township  ten  north, 
range  six  west,  and  all  of  townships  ten  north,  of  ranges 
seven  and  eight  west.  The  new  district  thus  formed 
was  numbered  nine.  At  the  time  district  number  nine 
was  formed  there  was  no  school-house  or  property  of 
any  kind  belonging  to  school  district  number  six.  Con- 
sequently, the  then  county  superintendent  made  no  re- 
port to  the  county  clerk,  as  required  by  section  eight  of 
the  school  law  (Gen.  Statutes,  962.)  On  the  twenty- 
seventh  of  May,  1872,  school  district  number  six,  at  an 
election  duly  held,  voted  bonds  to  the  amount  of  $1,000, 
for  the  purpose  of  building  a  school-house,  and  again,  on 
the  twenty-fifth  of  January,  1873,  voted  bonds  in  the 
further  sum  of  $800  for  the  purpose  of  completing  the 
school-house,  and  $225  for  other  purposes.  A  consider- 
able portion  of  these  bonds  has  been  paid. 

On  the  first  day  of  Jmly,  1875,  the  county  superin- 
tendent of  public  instruction  transmitted  the  following 
order  to  the  county  clerk  of  Hamilton  county: 

"  To  the  Hon.  ComUy  Clerk  of  HamiUon  Cowmty: 

^'Sib: — Report  to  the  county  commissioners  to  be 
levied  on  school  district  number  six,  to  be  paid  when  eol- 
lected  to  school  district  number  nine,  $1,078.48. 

"  J.  T.  Pmob, 
^^County  Super'mt&ndent. 
''July  1, 1875." 

Upon  this  order  the  tax  in  question  was  levied. 

Neither  the  pleadings  nor  proof  make  it  entirely  clear 
as  to  the  amount  collected  in  school  district  number  six, 
for  school  purposes,  under  the  levy  for  1872.  And  so 
far  as  the  legality  of  the  tax  in  controversy  is  concerned, 
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it  is  not  material,  as  the  inquiry  is  limited  to  the  au- 
thority of  the  county  superintendent  to  make  the  certi- 
ficate in  question.  Section  seven  of  the  chapter  entitled, 
" Schools''  (General  Statutes  '962),  provides  that: 
"  When  a  new  district  is  formed  in  whole  or  in  part, 
from  one  or  more  districts  possessed  of  a  achoql-hovsej 
or  other  property y  the  county  superintendent  at  the  time 
of  fornung  such  new  district,  or  as  soon  theTeafter  ae 
may  be^  shall  ascertain  and  determine  the  amount  justly 
due  to  such  new  district  from  any  district  or  districts 
out  of  which  it  may  have  been  in  whole  or  in  part 
formed,  which  amount  shall  be  ascertained  and  de- 
termined according  to  the  relative  value  of  the  taxable 
property  in  the  respective  parts  of  such  former  district 
or  districts  at  the  time  of  such  division." 

Section  eight  provides  that:  '^The  amount  of  such 
proportion,  when  so  ascertained  and  determined,  shall 
be  certified  by  the  county  superintendent  to  the  county 
clerk,"  etc. 

The  powers  and  duties  of  a  county  superintendent  of 
public  instruction  are  derived  entirely  from  the  statute. 
He  can  only  exercise  such  powers  as  are  especially 
granted,  or  are  incidently  necessary  to  carry  the  same 
into  effect.  Any  proceedings  on  his  part  beyond  the 
scope  of  his  authority,  or  where  he  has  no  jurisdiction, 
are  absolutely  void.  . 

There  is  no  pretence  that  school  district  number  six 
had  a  school-house,  or  property  of  any  kind,  at  the  time 
district  number  nine  was  formed  in  April,  1872;  yet, 
more  than  three  years  afler  the  formation  of  district  num- 
ber nine,  the  successor  to  the  officer  who  formed  the  dis- 
trict, without  9kjmding  or  determiruition  of  any  kind  as 
to  the  property  received  by  district  number  six,  issued 
the  certificate  in  question  to  the  county  clerk.  The  cer- 
tificate does  not  purport  to  state  the  object  of  the  levy, 
and  is  merely  a  direction  to  the  county  clerk. 
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Section  three  of  the  act  provides  that:  ^^  Whenever 
the  county  superintendent  of  any  county  shall  form  a 
new  district  therein,  he  shall  deliver  to  a  taxable  inhab- 
itant of  such  district  a  notice  in  writing  of  the  forma- 
tion of  said  district,  describing  its  boundaries,  and  spe- 
cifying the  time  and  place  of  holding  the  first  meeting, 
which  notice,  with  the  fact  of  such  delivery,  shall  be  en- 
tered upon  the  record  by  the  county  superintendent" 
This  record  is  also  referred  to  in  section  fifteen. 

While  there  is  nothing  in  the  statute  prescribing  the 
requisites  of  the  record^  yet,  from  the  nature  of  the 
duties  of  the  superintendent,  it  should  contain  a  minute 
detail  of  his  proceedings  in  the  formation  of  a  new  dis- 
trict, and  of  the  amount  justly  due  (if  anything)  to 
such  new  district  from  any  district  or  districts  out  of 
which  it  may  have  been  in  whole  or  in  part  formed.  In 
determining  the  amount  due  he  acts  judicially,  and  the 
record  should  show  that  he  has  jurisdiction. 

As  it  does  not  appear  from  either  the  pleadings  or 
proof  in  this  case  that  the  superintendent  had  jurisdic- 
tion, his  action  in  the  premises  is  void.  The  decree  of 
the  district  court  is  clearly  right,  and  must  be  afiirmed. 

DSOKEB  ASTIBMED. 


Daniel  Geioeb,  plaintebt  m  ebsob,  v.  Thb  State  of 
Nebraska,  defendant  in  ebbob. 

1.  Criminal  Law:  bytdence.  Under  section  828  of  the  criminal 
code,  neither  husband  nor  wife  are  competent  to  testify  concern- 
ing any  communication  made  by  one  to  the  other  during  mar- 
riage. But  when  papers  or  letters  are  offered  in  evidence  on  the 
trial  of  a  cause,  which  are  pertinent  to  the  issue,  they  should  be 
admitted,  and  the  court  will  not  take  notice  how  they  were  o\y 
tained,  nor  will  it  form  a  collateral  issue  to  determine  that  ques- 
tion. 
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3.  :  :    FBAcncB.    Where  there  is  no  testimony  what- 

ever,  showing  the  fxilue  of  property  stolen  by  the  accused,  other 
than  that  with  which  he  stands  charged  in  the  indictment, 
it  is  not  error  for  the  court  ta  reftise  to  instruct  the  Jury  that  they 
cannot  add  the  value  of  such  property  to  that  in  the  indictment, 
the  court  having  previously  instructed  the  Jury  that  the  ownership 
of  the  property  stolen  must  be  proved  as  charged  in  the  indictment 

8.     :    DISCRETION  OP  TBIAL  COURT  IN  BBNTBNCINO  PRIBONXR. 

Within  the  limits  fixed  by  the  statute,  the  term  of  imprisonment 
to  which  a  party  convicted  of  crime  may  be  sentenced,  rests  en- 
tirely with  the  Judge  of  the  court  before  whom  the  case  was 
tried,  and  the  Judgment  will  not  be  set  aside  because  it  seems  to 
be  severe. 

Thb  plaintiff  in  error,  upon  an  indictment  for  grand 
larceny,  found  against  him  in  Buffalo  county,  was  found 
guilty  and  sentenced  to  imprisonment  in  the  penitenti- 
ary for  the  term  of  four  years.  Upon  the  trial  before 
Gaslin,  J.,  and  a  jury,  the  contents  of  a  letter,  purport- 
ing to  have  been  written  by  the  prisoner  to  his  wife,  was 
offered  in  evidence.  The  letter  was  not  produced,  but 
the  witness,  Achey,  testified  that  he  had  had  it  in  his 
possession;  that  he  got  it  at  Geiger's  house:  that  it  com- 
menced— "  Dear  Wife,"  and  continued — '*I  have  looked 
out  a  place  for  some  more  tar  paper  to-day,  and  if  I  have 
luck,  I  will  get  enough  to  tar-paper  the  house,  and  I 
have  got  flooring  enough  to  lay  the  floor,  and  make  a 
door;  siding  enough  to  side  up  the  house;  and  I  have 
got  lumber  to  make  a  cupboard  for  yon;  and  I  have  got 
a  rocking  chair  for  you,  and  some  glass,  and  lime,  and 
bedsteads."  To  the  introduction  of  this  eyidence,  the 
counsel  for  the  prisoner  objected  on  the  ground  that  it 
was  a  privileged  communication,  being  from  husband 
to  wife.    Objection  overruled,  and  an  exception  taken. 

The  plaintiff  in  error  requested  the  court  to  give  the 
following  instruction  to  the  jury,  which  the  court  refus- 
ed to  do,  and  an  exception  was  taken. 

^^  8.    If  the  jury  find  that  the  defendant  unlawfully 
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took  from  More  &  Sunderland^  or  other  persons,  other  pro- 
perty than  that  described  in  the  indictment,  they  will 
nevertheless  be  precluded  from  adding  the  value  thereof 
to  the  value  of  any  property  described  in  the  indictment, 
and  which  they  may  find  was  unlawfully  taken  by  the 
defendant." 

Ham&r  cfe  Ccmrier,  for  plaintiff  in  error. 

Achey  went  to  Geiger's  house  when  Gheiger  had  been 
arrested,  and  when  his  mother  was  gone  and  got  a  letter 
purporting  to  have  been  written  by  Gteiger  to  his  wife. 
We  claim  this  letter  was  obtained  surreptitiously,  and 
that  it  was  a  privileged  communication  from  husband  to 
wife,  and  not  admissible  in  evidence,  if  written  by 
Oeiger,  and  if  not  written  by  Gkiger,  certainly  not  ad- 
missible. It  was  not  proved  to  have  been  written  by 
Oeiger,  or  mailed  or  sent  by  him.  If  it  was  not,  then  it 
should  not  have  been  introduced  in  evidence,  because  it 
was  not  the  defendant's  act.  If  it  was  written  by  de- 
fendant, then  it  should  not  have  been  admitted,  because 
a  privileged  communication.  Gen.  Statutes,  682,  section 
381,  832. 

Oeorge  H.  RohertSy  Attorney  General,  for  the  State. 

There  were  no  errors  in  admitting  or  rejecting  testi- 
mony on  the  grounds  assigned  by  counsel  at  the  time, 
as  the  statute  provides.  The  only  objection  made  to  the 
letter  at  the  time  of  the  introduction  of  testimony  con- 
cerning it  was  its  privileged  character — ^not  of  the  want 
of  proper  foundation,  as  stated  in  assignment  of  errors, 
motion  for  new  trial,  and  in  brief. 

The  wife  or  husband  cannot  be  compelled  to  disclose 
confidential  communications.  But  even  an  eavesdrop- 
per can  testify  when  of  the  res  gestCB  as  to  the  communi- 
cations;   and  papers  and  other  subjects  of  evidence 
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which  have  been  illegaUj  taken  from  the  possession  of 
the  party  against  whom  they  are  offered,  or  otherwise 
unlawfully  obtained,  if  pertinent  to  the  issae,  are  ad- 
missible.   1  Greenleaf  on  Evidence,  287,  §  254  a. 

Maxwell,  J. 

In  the  year  1876,  the  plaintiff  in  error  was  indicted 
by  the  grand  jury  of  Buffalo  county  for  the  larceny  of 
four  hundred  feet  of  pine  flooring,  of  the  value  of  $14.00; 
five  hundred  feet  of  pine  siding,  of  the  value  of  $11.50; 
one  box  of  window  glass,  of  the  value  of  $5.00;  one  bed- 
stead, of  the  value  of  $3.50;  one  barrel  of  lime,  of  the 
value  of  $2.50;  and  one  lot  of  window  stops  and  mould- 
ings, of  the  value  of  $1.00;  all  of  said  goods  being  the 
property  of  Luman  R.  More  and  William  0.  Sunder- 
land. 

On  the  trial  of  the  case  the  plaintiff  in  error  was  found 
guilty,  and  the  property  stolen  was  found  to  be  of  the 
value  of  $35.70.  A  motion  for  a  new  trial  having  been 
overruled  by  the  court,  the  plaintiff  was  sentenced  to 
imprisonment  in  the  penitentiary  for  the  term  of  four 
years.  To  reverse  the  judgment  the  plaintiff  has  brought 
the  cause  before  this  court  by  a  writ  of  error. 

The  first  objection  urged  is  that  there  is  no  sufficient 
proof  of  the  identity  of  More  and  Sunderland  as  the 
owners  of  the  property  taken.  E.  F.  Lougee,  a  witness 
called  by  the  state,  testified  that  he  '^  was  doing  business 
for  M.  &  S.  in  1875  in  the  lumber  business;  cannot  say 
how  long  before  bedstead  was  brought  back;  I  saw  it; 
lime  and  lumber  kept  in  shed;  plunder  unloaded  in 
street;  I  recognized  the  bedstead  as  the  property  of 
More  and  Sunderland;  recognized  the  lumber  as  the 
property  of  More  and  Sunderland;  measured  it;  I 
think  there  was  about  four  hundred  feet  of  flooring, 
worth    $35    per    M;     measured  siding,   five   hundred 
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feet,  worth  $23.00  or  $24.00  per  M;  recognized  the 
flooring  as  M.-  &  8.'b;  am  not  positive  abont  the  siding, 
but  think  it  was  ours  (More  &  Sunderland's)." 

W.  0.  Sunderland  testified  that  he  recognized  the 
flooring,  siding,  bedstead,  barrel  of  lime,  box  of  glass,  and 
that  it  had  not  been  sold  by  the  firm,  and  that  the  prop- 
erty was  taken  in  Buffalo  county.  There  is  other  testi- 
mony  tending  to  show  that  the  property  stolen  was 
owned  by  More  and  Sunderland,  and  we  think  there  is 
sufficient  on  that  point  to  warrant  the  jury  in  finding 
they  were  the  owners  of  the  stolen  property. 

The  objection  that  the  proof  failed  to  show  that  the 
property  was  of  the  value  of  $35.00,  is  equally  untenable. 
Sunderland  identified  the  flooring,  siding,  bedstead,  box 
of  glass,  and  barrel  of  lime,  and  stated  that  the  lime  was 
of  the  value  of  $2.60,  the  window  glass  of  the  value  of 
$5.00,  and  the  bedstead  of  the  value  of  $3.50.  Other 
witnesses  testified  that  the  fiooring  was  of  the  value  of 
$14.00,  and  that  the  siding  was  of  the  value  of  $11.50, 
amounting  in  all  to  the  value  of  $36.50. 

Section  three  hundred  and  twenty-eight  of  the  crimi- 
nal code  provides  that  neither  husband  nor  wife  shall  be 
competent  to  testify  concerning  any  communication  made 
by  one  to  the  other  during  marriage.  Where,  however, 
papers  or  letters  are  offered  in  evidence  on  the  trial  of  a 
cause,  which  are  pertinent  to  the  issue,  they  should  be 
admitted,  and  the  court  will  not  take  notice  how  they 
are  obtained,  nor  will  it  form  a  collateral  issue  to  deter- 
mine that  question.  Leggett  v.  Tollermg^  14  East,  802. 
Jordan  v.  Zewis,  Id.,  806.  Commonwealth  v,  Dana^  2 
Met.,  837.  But  there  is  no  admission  of  the  plaintiff 
contained  in  the  letter  given  in  evidence  tending  to  show 
that  lie  was  guilty  of  the  offense  charged. 

There  is  no  testimony  whatever  showing  the  value  of 
any  property  found  in  possession  of  the  plaintiff  except 
that  taken  from  More  &  Sunderland.    There  was  there- 
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fore  no  evidence  to  warrant  the  third  instruction  asked 
by  the  plaintiff  in  error,  and  the  court  had  already  in- 
structed the  jury  that^x>  authorize  a  conviction  they  must 
find  that  the  property  taken  by  the  plaintiff  was  the  prop- 
erty of  More  and  Sunderland,  and  of  the  value  or  in 
excess  of  $35.00. 

On  the  whole  case  the  plaintiff  appears  to  have  had  a 
&ir  trial,  and  no  errors  appear  in  the  record  sufficient  to 
authorize  the  reversal  of  the  judgment.  The  sentence 
may  appear  to  be  severe,  but  that  is  a  matter,  within  the 
limits  fixed  by  statute,  resting  with  the  judge  of  the  dis- 
trict court. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affikukd. 
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ACTION. 


1.  To  Beoover  Taxes.  An  action  at  law  is  the  proper 
remedy  to  recover  taxes  illegally  paid,  when  the  same  haTe 
been  paid  under  protest,  to  prevent  distress  and  costs. 
Tum&rp,  AUhaui 64 

2.  Iiegal  and  Equitable  Oaiuses  of  Action  may  be  proper- 
ly Joined  whenever  they  fall  within  Sec.  87  of  the  civil 
code.    Id 56 

8.  Againflt  County.  An  original  action  on  an  accoont  against 
a  county  does  not  lie.  The  account  must  be  presented  to 
the  county  board,  and  the  remedy  of  a  party  aggrieved  by 
the  decision  is  by  appeal  to  the  district  court    Brown  e. 

OtoeOauniy 119 

See  also  Olark  9.  Da^ftan 193 

4.  Contracts  and  Promises.  When  a  condition  or  promise 
is  only  to  indemnify  and  save  harmless  a  party  from  some 
consequence,  no  action  can  be  maintained  until  actual  dam- 
ages have  been  sustained  by  the  plaintift  Oregory  v. 
EarUey 860 

6.  Sights  of  a  Vendor  of  Beal  Estate..  If  a  purchaser 
of  real  estate  agrees  to  assume  and  pay  certain  outstanding 
indebtedness  against  the  vendor  and  to  save  him  harmless 
from  the  same,  if  he  fails  to  do  so  it  is  not  necessary,  in 
order  to  give  the  vendor  a  right  of  action  against  him,  that 
he  should  have  first  paid  the  debt  himself    Id 866 

Bee  CoNTBACT,  1,  4  Couhtibs,  8.  Comrrr  Coubts,  2,  8, 
4,  6.  EsTOFPBL.  Injunction.  Judgment.  Pbacticb, 
2, 8,  66, 67,  68.    Tbbspass.    Y bndob  and  Y endbb,  2, 8, 4. 

ADMINISTRATOR 
See  EsTATB  of  dbcbdbnts.    Pbacticb,  66, 67, 68. 

ADULTERY. 
See  Plbading,  0. 


ADTER8B  POSSESSION. 
Bee  Tbebpau,  2,  8. 

AGENT. 
8m  Injumrrioir,  2.  Pbdioifal  aso  Aanra. 

AORBEHBHT. 
BeeConTBAor. 

AMBNDJtENT. 
Bee  OouBTB.    FiAUONa,  18. 

ANSWER. 
See  PiiOADiMs,  S,  13,14 

APPEAL. 

L  An  Appeal  maat  be  taken  th>m  the  dectaion  of  the  conn^ 
oomnuBsionen  upon  tiaj  matter  within  their  JnrUdtction, 
or  the  decision  of  the  board  Is  final  and  conclnsiTe.  A  par- 
ty aggriered  by  sach  declBion  cannot  bring  as  original 
action  on  any  demand  against  the  connty.    Sroiea  e.  Otot 

OowUy Ill 

e^tatoQlarhv.  Dayton 1S9  . 

S.  To  Supreme  Coort.  Where  &  demurrer  to  a  petition  in 
a  Bult  in  equity  ia  sustained  in  the  district  court,  the  cause 
msy  be  taken  by  appeal  to  the  supreme  court  BttwaH  ■. 
(7((rt«r,  4  Neb.,  464,  distinguiabed.    Amoid  9.  Baktr 184 

S.  Aflsessment  of  Damages  for  Land  Taken  by  Sail- 
road  Company.  In  taking  au  appeal  from  the  assessment 
of  damages  for  land  appropriated  by  a  railroad  company 
to  the  district  court,  the  appellant  is  not  required  by  Uie 
statnte  to  execute  an  appeal  bond.  Nor  is  it  neceesaiy  in 
such  case  to  file  pleadings  in  the  district  court  Stbratka 
B.S.%.  7mDv*m, ".  160 

APPEARANCE. 
Bee  PjuonoE,  31. 

APPROPRIATION. 
Bee  COMBTiTDTioNAL  Law,  1,  S,  14. 

APPURTENANCEa 
See  EvmBHCB,  1.    HOKTQAai,  1,  S. 
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ABBirRATION. 

• 

1.  Defense.  In  an  action  on  an  award,  the  defendant  may  set 
up  as  a  defense  that  the  arbitrators  considered  matters  not 
submitted  to  them,  or  omitted  to  consider  matters  which 
were  submitted,  and  may  prove  such  matters  in  bar.  ffuU 
V.  Vani&r 85 

8.  Evidence.  Arbitrators  are  proper  witnesses  to  testify  con- 
cerning what  matters  were  presented  before  them,  and 
whether  or  not  they  had  considered  all  the  matters  referred. 
Id 85 

ASSESSMENT. 
See  Taxbb,  5,  6. 

ASSIGNMENT. 
See  Neootiablb  lNSTBUM]Eirr& 

ATTACHMENT. 

1.  Affidavit.  An  objection  that  affiant's  name  was  omitted 
from  the  body  of  the  affidavit,  he  having  duly  signed  it  at 
the  close,  is  technical  merely,  and  no  ground  for  dissolving 
the  attachment    BvdoJfv.  McDonald 168 

8.  Venue:  amendicbnt  of.  The  want  of  a  venue,  however,  if 
taken  advantage  of  by  the  defendant  at  the  proper  time,  is 
a  fatal  defect,  unless  cured  by  amendment.  And  when  the 
venue  is  omitted  by  mistake,  it  is  proper  for  the  court  to  al- 
low an  amendment  in  accordance  with  the  facts.    Id 168 

8.  Motion  to  Dissolve :  when  to  be  hade.  But  to  be  avail- 
able  the  motion  to  dissolve  in  such  case  must  be  made  be- 
fore final  Judgment  in  the  action.    Id, 163 

4.  :  SUBSEQUENT  ATTAOHiNa  OBBDiTOB.  And  a  Subse- 
quent attaching  creditor,  even  if  he  could  take  advantage  of 
this  defect  at  all,  which  we  do  not  decide,  is  entitled  to  no 
advantage  over  the  defendant  in  this  respect    Id 163 

6.  Final  Judgment.  The  true  rule  of  practice  in  such  case  is 
that  where  property  is  seized  under  an  order  of  attachment, 
and  no  question  of  ownership  is  raised,  nor  any  fraud  or  col- 
lusion charged,  final  Judgment  in  the  action  concludes  all  in- 
quiry by  third  persons  concerning  the  validity  or  regularity 
of  the  proceedings,  no  matter  how  erroneous  they  may  have 
been,  provided  the  court  had  Jurisdiction.    Id, 163 
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4.  Waiver  by  Deftadant.  The  deTendut  fn  stUclimeiit 
may  wiItb  anytliing  wbea  It  will  cmih  no  aatNUatlftl  in. 
JdbUm  to  the  otlier  crsdlton,  or  !■  not  intraded  to  gaud 
their  rights,  ud  If  he  do  w,  a  rabaeqaeot  attaching  credi- 
tor can  talce  no  adrantage  of  a  former  hj  reaaon  of  any 
ttich  wairer.    Id 104 

7.  Garnishment  after  Jadgment.  The  proceaa  of  gamlsh- 
ment  under  section  244  of  the  civil  code  ia  adthoriied  onlj 
when  there  is  a  Judgment  rendered,  upon  which  execution 
haa  been  inned  and  returned  onaatiifled  for  want  of  pro- 
perty whereof  to  lery  and  collect  the  debt    Olcugh  •■  Buck.  848 

8.    .    If  In  anch  caae,  after  proceaa  of  gamlehment,  the 

Jadgment  ia  set  aiide,  the  garDlahment  becomea  diaaolred, 
and  the  garnishee  discharged.    Id S4S 

9.  Negotiable  Note.  The  general  mle  ia,  that  a  negotiable 
note  or  bill  li  not,  before  maturity,  subject  to  attachment; 
but  an  exoeptioD  to  the  rule  la,  that  if  such  note  or  bill  la 
transferred  before  matnrity,  voluntarily  or  fraudulently,  for 
the  purpose  of  protecting  the  debt  ftom  the  creditora  of  the 
payee,  it  may  be  attached  or  garnished  while  the  same  re- 
mains in  the  bands  of  such  indorsee.    Id S4S 

10.  Uortgagor'a Intereflts in Oooda.  AnoTdinarycreditor 
may,  by  proceedings  In  attachment,  subject  the  interest  of 
a  mortgagor  of  goods  and  chattela  In  the  hands  of  the 
mortgagee  to  the  payment  of  his  debt  The  plain,  orderly 
coarse  in  such  case  is  by  garnishment,  whereby  such  Inlerest 

ordered  paid  over  to  the  attachment  creditor.  Faulk- 

Tegert 414 

a  Debt  not  Due.  In  an  application  fbr  the  allow- 
an  attachment  in  an  action  on  a  claim  not  due,  the 
iractice  is  to  set  forth  In  the  affidavit,  not  merely 
don  of  the  language  of  the  code,  but  also  a  etate- 
'  bets  and  circumstances,  such  as  ordinarily  evince 
close  the  intent,  purpose,  or  effect  in  the  dlsposllion 
erty  as  injurious  to  the  rights  of  creditors.  Seidtn- 
dnnoWI SU 

The  right  to  Issue  the  attachment  in  such  case  de- 
done  upon  the  fraudulent  intent  to  defraud,  or  hin- 
lelay  creditora.    Id SU 

The  court  or  Jndge  may.  In  Its  discretion,  allow  or 
o  allow  the  writ;  but  if  by  the  abuse  of  that  discre. 
party  is  clearly  injured  by  the  disallowance  of  the 
e  decision  may  be  reviewed  on  error,  but  to  Invoke 
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the  reriewing  power  of  the  appellate  oonrt,  the  record  mvat 
contain  each  facts  and  circamstanceB  aa  will  fitlrly  indicate 
the  ifUftU  of  the  party.    Id 626 

See  ExBicFTioir.    EzBOirrioN. 

ATTORNEY'S  PEES. 
See  Pbaotiob,  60. 

AUDITOR  OP  PUBLIC  ACCOUNTS. 
See  CoMBTmrnoHAL  Law,  1,  %    Statb  asd  Statb  Offiobbs,  9. 

BANKRUPTCY. 

L  Impeaohment  of  Discharge.  A  decree  of  discharge 
in  bankmptcy  can  only  be  impeached  in  a  direct  application 
for  that  purpose  in  the  court  in  which  it  was  granted. 
Bnnith  9.  Kinney. 447 

8.    .    A  certificate  of  discharge  is  safflcient  evidence  of 

bankruptcy  and  of  the  yalidity  of  the  proceedings  Uierein. 
Id, 447 

8.  Judgment  in  State  Court.  When  a  Judgment,  upon  a 
debt  accrued  before  the  institution  of  procedings  in  bank- 
ruptcy, is  entered  in  a  state  court  prior  to  a  decree  in  bank- 
ruptcy, the  certificate  of  discharge  is  conclusive  of  the  dis- 
charge and  a  bar  to  farther  proceedings  upon  the  Judgment; 
and  the  court  will  relieve  the  Judgment  debtor,  in  such  case, 
from  an  execution  afterwards  issued  thereon.    Id, 447 

4.   Beplevln  of  Property  from  the  U.  8.  Marshal.    In 

proceedings  in  bankruptcy  in  the  United  States  district 
court,  the  marshal,  under  a  writ  duly  issued,  seized  a  stock  of 
goods  then  in  possession  of  a  vendee  of  the  alleged  bank- 
rupt, at  the  request  of  the  petitioning  creditor,  and  upon  his 
executing  a  bond  indemnifying  the  marshal  *'  against  any 
damages,  loss,  or  expense  "  incurred  by  taking  the  proper- 
ty. Thereupon  the  purchaser,  by  an  order  of  replevin  is- 
sued  from  the  state  district  court,  took  the  goods  from  the 
marshal,  who  made  no  defense,  but  suffered  Judgment  for 
damages  to  be  entered  against  him  on  default — which  he 
paid.  Htid^  that  the  state  court  had  Jurisdiction,  and  that 
the  damages  adjudged  could  be  recovered  against  the  prin- 
cipal  and  his  sureties  on  the  indemnifying  bond.  HM  aUo, 
that  by  proi>er  answer  showing  the  authority  under  which 
he  took  the  goods,  the  marshal  could  have  rendered  it  im- 
proper and  erroneous  for  the  state  court  to  have  preceded 
ftirUier  with  the  case.     Baker  e.  Daily 464 
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The  poBsession  of  the  goods  by  the  manhal  was 


the  possession  of  the  court  whose  officer  he  was,  and  it  was' 
the  right  of  that  court  to  determine  whether  that  possession 
was  legal  or  not    Id 4G5 

6.    :    WAiYSR  BT  MARSHAL.    But  this  right  the  marshal 

could  waive,  and  he  did  waive  it  by  failure  to  answer.    Id.  465 

7.  Practice  in  Beplevin:  bervicb  ov  order  jn.  The  fail- 
ure of  the  sheriff  to  serve  a  copy  of  the  order  of  delivery 
upon  the  defendant  was  not  a  fatal  defect  It  was  an  irregu- 
larity which  should  have  been  taken  advantage  of,  if  at  all, 
before  trial  and  Judgment,  for  afterwards  it  is  too  late  to  do 

so.    Id 465 

8.  Damages.  An  expanse  incurred  by  the  marshal  in  taking 
care  of  the  goods  while  in  his  custody,  but  not  paid  until 
the  day  of  trial,  was  properly  allowed  as  damage.    J<L.  • . .  466 

BANKS  AND  BANKING. 
See  Principal  and  Surety. 

BASTARDY. 
See  JuDGUBNT,  6.    Practicb,  11, 13. 

BILLS  AND  NOTES. 
See  Negotiable  Ikbtrumbntb. 

BILL  OP  EXCEPTIONS. 
See  Praotiob,  6,  6. 

BLIND  ASYLUM. 
See  Board  of  Public  Lands  and  Buildinos. 

BOARD  OF  PUBLIC  LANDS  AND  BUILDINGS. 

1.  Bemoval  of  State  Offloera.  The  state  board  of  public 
lands  and  buildings  have  not,  under  the  provisions  of  the 
constitution,  or  the  act  of  February  18,  1877,  authority  to 
appoint  and  remove  officers  of  state  institutions.  The  State 
V.  Bacon 286 

S.  MandamiiB.  Action  by  mandamus  will  lie  to  compel  an 
officer  to  deliver  up  property  of  the  state,  held  by  him  with- 
out any  right  or  authority  at  law.    Id 286 
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8.  Institation  for  the  Blind.  The  institation  for  the  blind 
is  not,  within  the  meaning  of  aection  19,  Art.  Y,  of  the  con^ 
stitntion,  an  edacational  institation,  and  therefore  is  with- 
in the  control  of  the  board  of  public  lands  and  buildings. 
Qahtt^J.,  di$$0nting.    Id 286 

BONA  FIDE  PUBCHASER. 
See  Faaud.    Moktgaob.    Ruluj  Pbopebtt. 

BONDS. 

1.  Freoinot  Bonds.  The  limitation  in  section  two,  Art.  XII, 
of  the  constitation,  prohibiting  counties,  except  on  a  two- 
thirds  vote,  from  issuing  its  bonds  in  excess  of  ten  per  cent 
of  the  valuation,  does  not  prohibit  a  precinct  from  issuing 
its  bonds  in  addition  to  the  amount  which  may  be  issued  by 
a  county.  Tha  BtaU^  esa  reL  A.  A  N.  B.  R.  9.  Lancast&r 
Otmnty »  214 

2.    .  Capitol  precinct,  at  an  election  held  on  the  sixteenth 

day  of  October,  187S,  voted  bonds  to  the  A  &  N.  R  R  Co., 
to  aid  in  an  extension  of  its  line.  The  bonds  were  to  be 
placed  in  the  hands  of  a  trustee  until  the  company  had  so 
far  completed  its  road  as  to  be  entitled  to  them.  The  com- 
pany immediately  made  a  preliminary  survey  of  its  line, 
and  the  same  was  completed  prior  to  November  1, 18^6. 
Heldf  That  the  right  of  the  company  to  the  bonds  in  ques- 
tion had  become  vested,  at  the  time  the  constitution  of  1875 
took  effect,  to  such  an  extent  that  the  company  could  re- 
quire the  bonds  to  be  issued  as  provided  in  the  proposition, 
and  placed  in  the  hands  of  the  trustee  to  await  the  final  ac- 
tion of  the  company.    Id, 214 

8.  County  Bonds.  Counties  have  no  authority  at  common 
law  to  issue  bonds.  They  are  qiuui  corporations,  mere  gov- 
erning agencies,  charged  with  certain  objects  of  necessary 
local  administration.    Hamlin  «.  MeadoiUe 227 

i.  .  The  power  to  issue  commercial  paper  must  be  con- 
ferred by  statute.  And  such  power  must  be  exercised  in  the 
manner  prescribed ;  but  if  the  authority  to  issue  the  bonds 
existed  at  the  time  of  their  issuance,  a  mere  irregularity  in 
its  exercise  will  not  invalidate  the  bonds.    Id. 227 

6.  Submission  to  a  Vote  of  the  People.  Where  the  ques- 
tion of  issuing  bonds  to  any  railroad  company  was  submit- 
ted to  the  people  of  a  county,  but  without  accompanying 
the  same  by  a  proposition  to  levy  a  tax  to  meet  the  liability 
incurred ;  Held,  that  bonds  issued  in  pursuance  of  such  vote 
were  void.    Id, 227 
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4.    .  Where  a  Tote  of  the  people  of  a  conoty  uithoilEed 

the  coaDt7  commisaioDera  to  tubteribt  for  Htook  in  »  nil- 
road  companj ;  EOd,  th&t  such  authority  did  not  empower 
the  commiaaionerB  to  dcnatt  the  bonda  of  the  coontj  to  a 
railroad  company.    Id UT 

Sm  Ihtbbval  Impbotzmbmtb.    JosTicuor  thb  PzaoX|4. 

fiRIDGBS. 
Bee  ComiTiBi,  S-IS.    Estoppel.  1.     Irtbbbai.  iKFBOYUfnm. 


CHATTBL  HORTGAGBl. 
Bee  Fbaod.    HoBTOAai. 

CITIES. 
Bee  LiituoB  Biujho.    Hohioipal  Gorporatiokb,  1,  S. 

CITIES  OF  THE  FIRST  CLASS. 

1.  Taxation.  Section  34  of  the  "act  to  iacorporate  oltlea  at 
the  flrat  claas"  la  consUtatlonal.  Under  it  all  proper^ 
Mthln  the  llmlta  of  a  city  aa  incorporated,  which  la  taxable 
acoordlDg  to  the  laws  of  the  atate,  la  anl^ect  to  taxaUon  by 
theci^.    Tamer  t.  AitAaiu S4 

S.    .    The  court  cannot  ciaaaity  the  property  within  the 

llmltsof  anch  city  into  anBh  as  shall  be  taxable  and  snch  aa 
■hall  be  exempt  from  taxation.    Id. H 

S.  Ab  to  Jorisdlotion  of  police  Judge.  Thon^iim  •.  7^ 
"'  K  108 

Bee  COHnTTUTiOiTAL  Li,w,  6,  B,  10,  IL 

CITIES  OP  THE  SECOND  CLASS. 

iryof  OfBooTB.  InApril,  1874,  Bwaa  elected  cl^ea- 
9er  of  the  city  of  LIdcoIb.   Id  Hay  followiog,  the  mayor 

council  of  aald  city  paaaed  an  ordinance  repealing  the 
ryof  aaid  officer,  and  providing  that  thereafter  he  should 
paid  (5.00  per  day  for  aervicea  actually  rendered.  In 
rember  following  an  ordinance  waa  paaeed  providing  for 

pAyment  of  a  salary  of  $S.O0  per  day  to  aaid  officer. 
41,  that  afler  anch  ordinance  took  effect,  the  plaintiff  waa 
llled  to  a  aalary  of  95.00  per  d^y.  Bob»rU  e.  Oitg  iff 
Mote SSS 
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CONDITIONS. 
See  CoNTBAiTr,  2.    Warbaiytt. 

CONSTITUTIONAL  LAW. 

1.  Appropriations.  The  rule  observed  as  to  appropriations 
in  the  case  of  Ths  SUUe^  ex  rel.  Roberts  v.  Weston,  4  Neb., 
216,  applies  only  to  those  officers  whose  salaifies  are  fixed  by 
the  constitution  itself,  and  not  to  those  whose  compensation 
is  left  to  the  discretion  of  the  legislature.  As  to  the  latter 
specific  appropriations  by  the  legislature  are  necessary  to 
authorize  their  payment  from  the  state  treasury.  State  «. 
Weston 16 

3.  Legislatiye  Appropriation.  Section  six  of  the  act  of 
February  24th,  1875.  providing  for  a  state  board  of  immi- 
gration, is  not  a  sufficient  appropriation  of  money  by  the 
legislature  to  authorize  the  auditor  to  draw  his  warrant  on 
the  state  treasury  for  the  payment  of  the  incidental  ex- 
penses incurred  by  the  secretary  of  the  board.    Id 16 

8.  Judiolal  Sale.  The  act  of  the  legislature  of  February  IS, 
1875,  providing  "  for  the  more  equitable  appraisement  of  real 
property  under  Judicial  sale,"  is  not  repugnant  to  that  pro- 
vision of  the  constitution  of  1867,  which  declared  that  **no 
law  shall  be  revived  or  amended  unless  the  new  act  contains 
the  entire  act  revived,  and  the  sections  amended,"  it  being 
a  complete  law  of  itself,  covering  the  whole  subject  of  the 
appraisement  of  property  for  that  purpose.    Janes  v.  Doms.    88 


Neither  is  it  repugnant  to  the  constitutional  pro- 


vision which  prohibits  the  passage  of  any  law  impairing 
the  obligation  of  contracts,  inasmuch  as  it  merely  changes 
the  remedy  or  mode  of  enforcing  the  contract,  which  is 

within  the  control  of  the  legislature     Id 88 

5.  Legislatiye  Power.  The  legislati?e  authority  cannot 
reach  the  life,  liberty,  and  property  of  the  individual,  ex- 
cept when  he  is  convicted  of  crime,  or  when  the  sacrifice 
of  his  property  is  demanded  by  a  just  regard  for  the  public 
welfare.    A.<bN,B.  B.v,  Baty 87 

6.    .    The  rights  of  every  individual  must  stand  or  fall 

by  the  same  general  law  that  governs  every  member  of  the 
body  politic  in  the  land  under  similar  circumstances,  and 
therefore  a  partial  law  which  proposes  to  affect  or  destroy 
the  rights  of  particular  persons,  or  a  particular  class  of  per- 
sons, is  not  the  law  of  the  land.    Id 37 
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7.    :    ooNSTBUcmoK  OF  BTATUTB.    That  part  of  the  stat- 

Qte  of  June  22, 1867,  which  gives  to  the  owner  of  live  stock 
** double  the  value"  of  his  property-  accidentally  injured 

or  destroyed  on  a  railroad  track  is  void.    Id 87 

8.  Powers  of  Judiciary.    The  court  cannot  pronounce  an 

act  of  the  legislature  void  merely  because  it  may  be  imper- 
fect or  impolitic,  or  for  any  supposed  inequality  or  iqjustice 
in  its  operation,  if  it  be  upon  a  subject  matter  fairly  within 
the  scope  of  the  legislative  authority.  To  bring  the  validity 
of  a  legislative  act  within  the  control  of  the  Judiciary,  it 
must  be  clearly  subversive  of  the  constitution.  Tum&r  e. 
Althatu 64 

9.  Private  Property.  The  private  property  of  a  citizen  can- 
not, by  the  exercise  of  legislative  power  in  any  form,  be 
taken  from  him  and  given  to  another,  or  to  a  corporation. 
Such  act  would  be  Judicial,  depriving  the  citizen  of  his 
property  without  due  process  of  law.    Id 64 

10.  Cities  of  the  First  Class.  Section  twenty-four  of  the 
**  act  to  incorporate  cities  of  the  first  class,'*  approved,  March 
26, 1878,  authorizing  and  empowering  the  mayor  and  coun- 
cil of  such  cities  to  levy  and  collect  taxes  for  general  pur- 
poses, is  not  unconstitutional ;  and  under  this  law,  all  prop- 
erty within  the  limits  of  a  city  as  incorporated,  which  is 
taxable  according  to  the  laws  of  the  state,  is  subject  to  taxa- 
tion by  the  municipal  corporation  for  general  purposes.  Id,    64 

11. .    The  court  cannot  classify  the  property  within  the 

limits  of  such  city  or  tax  district  into  such  as  shall  be  taxa- 
ble and  such  as  shall  be  exempt  from  taxation.  The  Judi- 
ciary can  only  determine  as  to  the  constitutionality  or  un- 
constitutionality of  a  legislative  act.    Id 64 

12.  Section  87  Civil  Code  is  not  in  conflict  with  section  0, 
Art.  VI,  of  the  constitution,  by  which  district  courts  are 
given  both  **  chancery  and  common  law  Jurisdiction.*'    Id.    65 

18.  Title  of  Act.  An  act  embracing  several  subjects  not  in- 
dicated by  the  title,  but  which  are  dependent  on  each  other 
and  form  inseparable  parts  of  the  same  law,  is  unconstitu- 
tional and  void.    The  Stats,  ex  rel,  Jonee  v.  Laneaster  Oouniy.  474 

14.  Legislative  Appropriations.  Section  22,  Art  III,  and 
Section  8,  Art.  IX,  of  the  constitution  were  designed  to  ef- 
fect two  difierent  and  distinct  objects — the  one  to  establish 
a  permanent  rule  in  regard  to  future  expenditures  of  the 
state,  and  the  other  to  ascertain,  determine,  and  provide  by 
law,  for  the  payment  of  the  existent  state  debt  The  BUUe^ 
ex  Tel.  Omaha  National  Bank  e.  MeBride •    506 

See  Criminal  Law,  2. 
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CONSTRUCTION  OP  8TATTJTB8. 

See  Statutes. 

CONTINUANCE. 
See  Pbacticb  m  Crihikal  Casbs,  12, 18. 

CONTRACT. 

1.  Besoission:  fbattd:  pleading.  A  contract  procured  by 
fraud  will  be  rescinded  at  the  suit  of  the  party  defrauded. 
But  in  such  action  the  particular  and  precise  circumstances 
which  constitute  the  alleged  fraud  must  be  set  forth  in  the 
petition.  It  is  not  enough  to  allege  that  a  party  by  false 
and  fraudulent  representations  induced  another  to  enter  into 
a  contract,  but  he  must  state  the  facts  on  which  he  bases 
his  claim  for  relief.    Arnold  9.  Baker. 184 

2.  Payment:  oobditionb.  When  a  debt  is  divided  into 
several  payments,  to  be  made  at  different  periods  of  time, 
and  the  parties  contract  that  upon  a  failure  to  make  any  one 
of  the  payments  when  it  becomes  due,  the  whole  amount  of 
the  debt  shall  become  due  and  payable,  the  court  is  bound 
to  give  effect  to  their  contract    Such  aondition  of  payment 

is  not  in  the  nature  of  forfeiture.    Pope  «.  Hooper 178 

8.  Fraud:  RBSOissioir.  In  morals  the  faildre  to  perform  a 
promise  may  be  without  excuse  or  justification,  but  in  law 
false  representations  to  authorize  the  rescission  of  a  contract 
must  be  made  in  regard  to  existing  facts.    FerMiu  o.  Lougee .  220 

4.  Action:  CONTRACT  Ain>  PBOMiBBB.  Where  a  Condition  or 
promise  is  only  to  indenmify  and  save  harmless  a  party  from 
some  consequence,  no  action  can  be  mauitained  until  actual 
damages  have  been  sustained  by  the  plaintiff.  Gregory  v. 
Hartley 356 

6.  Jurifldiotion  of  Court  of  Equity.  A  court  of  equity 
will  relieve  a  party  against  contracts  made  by  him  while 
temporarily  Insane  from  the  use  of  intoxicating  liquor, 
where  such  contracts  have  been  procured  by  the  fraud  or 
imposition  of  the  other  party.    Johnson  v.  Phifer 401 

6.     :   BBTTHTG  ASroE  CONTRACTS  ON  OROUND  OF  DRUNS- 

BNNBss.  In  order  to  set  aside  a  contract  on  the  ground  of 
drunkenness  it  is  not  sufficient  that  the  party  was  under 
undue  excitement  from  liquor.  It  must  rise  to  that  degree 
which  may  be  called  excessive  drunkenness,  where  a  party 
is  utterly  deprived  of  his  reason  and  understanding.    Id»,,  402 

See  Constitutional  Law,  3,   Counties,  8,  9.  Mortgagb, 
1,  2.    Partnership.    Real  Property  Warranty. 

38 
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CONVEYANCE. 
Bee  MoBTGAOB.    Real  Pbopbbtt.  VendobandVeitdbs. 

CORPORATIONS. 

See  Appeal,  8.     Estoppel.    Mukioipal  Cobfobations. 

Railboads. 

COSTS. 

1.  Where  a  Justioe  of  the  Feaoe  has  Jurisdiction  of  an  ac- 
tion, and  it  has  ben  brought  in  any  other  court,  the  plaintiff 
cannot  recover  costs.    Bay  v.  Mason 101 

d.  An  Attorney's  fee  is  a  part  of  the  costs,  and  is  subject 
to  exceptions  and  review  in  like  manner  as  other  costs. 
Hmdrix9.  Bieman 517 

See  County  Coubts.     Pbaotioe,  59. 

COUNTIES. 

1.  County  Commissioners :  jubisdictioit  of.  The  board 
of  county  commissioners  is  invested  by  statute  with  exclu- 
sive original  Jurisdiction  in  the  examination  and  allowance 

of  accounts  against  a  county.    Brawn «.  Otot  Oauntp Ill 

2.  -^ :  juDioiAL  acts.  In  the  audit,  adjustmen  t,and  allow- 
ance or  disallowance  of  a  claim  against  the  county,  the 
board  of  county  commissioners  acts  Judicially,  and  its  Judg- 
ment in  the  matter  is  conclusive,  unless  appealed  from  or 
reversed  in  the  mode  prescribed  by  law.  The  board  has 
no  power  to  review,  reverse,  vacate,  or  set  aside  its  former 
a4Judication  of  a  claim  against  the  county.  Id.  777.  The 
8taU,  ex  reL  Olark  9.  Buffalo  OwMy 454 

8.  : .  As  to  accounts  against  a  county,  the  Juris- 
diction of  the  district  court  is  appellate  only,  and  an  origi- 
nal action  on  such  demands  cannot  be  maintained.    Id...  113 

4.  Fees  for  Publishing  Delinquent  Tax  List.  The  pub- 
lisher of  the  delinquent  tax  list  for  a  county  has  no  right  to 
withhold  from  the  treasurer  the  proof  of  publication,  which 
the  statute  requires  him  to  deliver  to  that  officer,  because 
of  the  non-payment  of  fees,  and  if  he  do  so  it  is  good  ground 
for  a  refusal  of  the  county  commissioners  to  allow  his  ac- 
count for  publishing  the  list.    Id 112 

6.  As  to  Jurisdiction  of  County  Commissioners  in  lo- 
cation  of  county  roads.— i9to<0,  wrel.  Sime  e.  Oioe  County. .  180 
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6.  County  Bridges:  fowbb  of  thbootthtt  ooviaaflioir- 
SK8.  Section  sixteen  of  the  road  law,  as  constraed  by  this 
court  in  the  case  of  The  People  v.  OammUeioners  ofBuffaio 
Oimnty^  4  Neb.,  150,  applies  to  contracts  for  erection  of 
bridges  as  well  as  to  those  for  the  improyement  of  roads, 
and  prohibits  the  commissioners  fix^m  entering  into  a  con- 
tract for  the  expenditure  of  more  than  double  the  amount 
of  money  on  hand  to  the  credit  of  the  bridge  Aind.    Ola/rk 

V.  Dofton 199 

7.    : ,    While  it  is  true  that  the  general  road  ftmd 

may  be  lawAiUy  applied  to  the  erection  or  reparation  of 
permanent  culverts  and  bridges,  it  Is  not  true  that  the  bridge 
fund  raised  from  the  five  mills  levy,  under  section  fifteen, 
can  be  used  in  the  general  improvement  of  roads,  but  must    ' 
be  devoted  exclusively  to  the  object  for  which  this  levy  may 

be  made.    Id 192 

8.    : .    The  contract  in  this  case  provides  for  the 

payment  of  the  cost  of  the  bridge,  in  excess  of  the  nine 
thousand  dollars  received  in  county  bonds,  by  warrants 
drawn  on  the  bridge  and  road  fbnds.  The  petition  alleges 
the  want  of  sufficient  money  in  the  road  ftind  to  justify  the 
contract,  but  no  mention  whatever  is  made  of  the  condition 
of  the  Hpecial  bridge  ftmd.  Hdd^  that  for  this  omission  the 
petition  was  fatally  defective.    Id 198 

9.    . .  Although  this  contract  was  illegal  by  reason 

of  the  failure  of  the  commissioners  to  advertise  for  propo- 
sals under  a  plan  and  specifications,  still  the  contractor  hav- 
ing completed  the  bridge,  and  the  same  having  been  ac- 
cepted by  the  commissioners,  he  is  entitled  to  compensation. 
Under  such  circumstances  payment  will  not  be  enjoined  at 
the  suit  of  taxpayer.    Id. 198 

10.  Claims  Against  a  County,  allowancb  ov:  bbmbdt. 
The  building  of  county  bridges  being  entirely  within  the 
control  of  county  commissioners,  and  they  having  accept- 
ed the  bridge  from  the  plaintiff,  and  allowed  his  claim 
therefor,  the  remedy  for  any  person  feeling  himself  aggriev- 
ed was  by  appeal  to  the  district  court.  Having  neglected 
this  remedy  t^e  plaintiff  cannot  resort  to  equity  for  relief 

by  an  original  suit    Id 198 

11.  Beads  and  Bridges.  Section  sixteen  of  the  road  law 
requires  all  contracts  for  the  improvement  of  roads  to  be  let 
to  the  lowest  competent  bidder,  and  this  includes  contracts 
for  the  erection  and  repair  of  permanent  bridges  and  cul- 
verts.   FoUmer  9.  IfuekoUi  County 904 
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IS. .  FOWBB  OF  COUNTY' 00UMISBI0NEB8.  Connty  Com- 
missioners have  no  authority  either  personally  or  by  agent 
to  engage  in  the  business  of  erecting  public  bridges  on  the 
credit  of  the  county.  The  law  defines  their  power  and 
I>oints  out  the  mode  of  its  exercise,  and  that  mode  is  ez- 

clusive.    Id 304 

« 

18. . .  The  words  ** permanent"  and  **  substan- 
tial "  are  used  in  section  fifteen  of  the  act  in  a  descriptive 
sense,  and  apply  only  to  such  structures  as  are  of  a  perma- 
nent and  substantial  character,  and  do  not  include  merely 
temporary  structures  or  ordinary  repairs.    Id 904 

14.  County  Commissioners  possess  no  powers  except  such 
as  are  expressly  granted,  or  are  incidentally  necessary  to 
carry  such  powers  into  eflTect    EwnUin  f>.  MeadviUe, 287 

16.  Claims  Against  Counties:  dftt  of  oomnsaioirBBa. 
Upon  the  final  adjudication  of  a  claim  against  the  county, 
it  is  the  duty  of  the  board  to  issue  to  the  claimant  his  war- 
rant for  the  amount,  or  so  much  thereof  as  shall  not  exceed 
the  aggregate  amount  levied  by  tax  for  the  current  year  for 
the  ftind  out  of  which  it  is  payable.  The  State,  ea  reL  Olark 
V.  BulTalo  County 455 

10.  Mandamus  to  Levy  a  Tax.    When  the  board  revises 

•  to  levy  a  tax  clearly  provided  by  law,  it  may  be  compelled  by 

mandamus  to  levy  such  tax  to  pay  a  claim  which  has  been 

finally  abjudicated  against  the  county.    Id 465 

See  Bonds. 

COUNTY  COMMISSIONERS. 
See  Bonds.    Countibs.    Roads. 

COUNTY  COURTS 

1.  Practice.    The  practice  in  civil  cases  in  probate  courts  in 

all  essential  particulars  was  regulated  by  statute,  and,  ex- 
cept  in  a  very  few  matters,  was  the  same  as  that  established 
for  justices -of  the  peace.    Bank^.UM.,..^ 145 

2.  Dismissal  of  Action.  The  dismissal  of  actions  in  the 
probate  courts — now  county  courts — is  governed  by  the 
rules  applicable  to  cases  commenced  before  justice  of  the 
peace.    Id 146 

8.    .    The  plaintiff  in  an  action  brought  in  the  probata 

court,  could  at  any  time  before  the  case  was  finally  sub- 
mitted, and  on  his  own  motion,  dismiss  it.  And  the  failure 
to  pay  the  costs  that  had  then  accrued  will  not  prevent  him 
from  exercising  this  right    Id • 145 
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i.  — : — .  And  such  yolontaiy  dismissal  was  practically  a 
final  disposition  of  the  case,  except  as  to  unpaid  costs,  for 
which  alone  the  court  could  render  Jndgment  against  him. 
Id, 145 

5.    .    Nor  was  it  any  objection  to  the  exercise  of  the  right 

of  dismissal  that  it  was  done  in  order  to  enable  the  plaintiff 
to  proceed  with  another  action,  concerning  the  same  subject 
matter,  fraudulently  instituted  in  another  county.    Id 145 

6.  New  Trial  in.  The  Jurisdiction  of  the  county  courts,  in 
the  granting  of  new  trials,  is  the  same,  and  no  greater,  than 
that  given  to  Justices  of  the  peace,  and  is  derived  from  the 
same  statute.    Oox  «.  Tyl&r 298 

7.    .    It  is  only  when  the  Judge  is  satisfied  that  the  verdict 

was  obtained  by  fra/ud,  pcvriiality^  or  undue  mean$^  that  a 
new  trial  can  be  granted  in  these  courts.    Id 399 

COUNTY  SUPERINTENDENT. 
See  Schools. 

COUNTY  TREASURER 
See  CoxTKTiss,  4. 

COURTS. 

1.  Powers  of  Distriot  Court.  In  the  year  1875,  G.  was  in- 
dicted for  rape.  The  court  fixed  the  amount  of  bail  requir- 
ed of  the  accused,  and  the  cause  was  continued  until  the 
next  term.  In  1876  the  cause,  on  motion  of  the  accused, 
was  continued  until  the  next  term.  At  the  next  term  of  the 
court,  held  in  1877,  the  accused  filed  a  plea  in  abatement, 
alleging  that  there  was  no  record  of  the  finding  of  the  in- 
dictment against  him.  The  Judge  who  held  court  at  the 
time  the  indictment  was  found  had  ceased  to  be  Judge  of 
the  district  court,  and  had  failed  to  sign  the  Journal  of  the 
court  The  presiding  Judge  of  said  court  in  the  year  1877 
ordered  an  entry  conforming  to  the  facts  to  be  made  on  the 
Journal  of  the  court,  showing  that  an  indictment  had  been 
found  against  the  accused,  ffdd^  that  the  court  had  au- 
thority to  make  such  entry.    Garrison  «.  T?ie  People 274 

%    .    The  entire  purpose  of  enter^g  orders  or  Judgments 

as  of  a  prior  date  is  to  supply  matters  of  evidence.  Where 
It  is  clear  that  an  order  or  Judgment  was  in  fact  rendered, 
but  through  the  inadvertence  or  negligence  of  the  clerk 
was  not  entered  upon  the  Journal,  the  court  has  authority 
to  order  it  to  be  supplied.    Id 274 
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8.    :    Ntiwo  PRO  TUNC  ORDER     But  the  falluTO  of  the 

court  to  act  d9e8  not  authorize  the  entry  of  a  nunc  pro  tune 
order  or  Judgment  If  no  order  or  Judgment  wae  in  fact 
rendered,  the  court  cannot  treat  such  defects  as  a  clerical 
error.    Id. 274 

4    :    AirsNDMBNT  07  RBOOROS.    Courts  retain  authority 


over  their  records  after  the  entry  of  Judgment,  and  possess 
authority  to  supply  a  record  which  has  been  lost  or  destroys 
ed,  and  in  doing  so  must  be  goyerned  by  the  rules  of  eri- 
dence.  A  court  may  amend  its  record  to  correspond  with 
the  facts,  and  this  may  be  done  from  the  Judge's  notes,  or 
any  other  satisfactory  evidence.    Id 

See  Njbgotiablb  iNSTBuifBirra,  6.    Pkactiob. 

CRIMINAL  LAW. 

1.  AutrefoiB  Convict.  It  is  indispensable  to  the  plea  of  for 
mer  conviction  that  the  court,  whose  record  is  relied  upon 
to  sustain  it,  had  Jurisdiction  of  the  offense.  ThiOmpi<fn  e. 
Ths  8UUe KKI 

2.    :  .    The  rule  of  constitutional  law  cannot  span 

country  and  country  in  such  a  way  as  to  cause  Jeopardy  in 
one  country  to  free  the  party  from  trial  in  another,  but  as 
**  a  sort  of  merciful  dispensation"  a  court  may  consider  fa- 
vorably the  fact,  if  it  exists,  that  the  accused  had  been  pros- 
ecuted and  punished  for  the  same  offense  in  a  foreign  coun- 
try,  when  it  appears  that  he  was  convicted  and  his  punish- 
ment was  ftill  and  complete.     MarBhaU  «.  Ths  8taU 190 

8-  Murder.  At  common  law,  on  a  charge  of  murder,  malice 
is  presumed  from  the  fact  of  killing,  unaccompanied  with 
circumstances  of  extenuation;  in  such  a  case  it  devolves  on 
the  accused  to  disprove  malice.    MiUonv.ITUState 186 

4    :  BviDBNCB.    Under  our  statute,  to  convict  of  murder 

in  the  first  degree  the  evidence  must  show  that  the  party  ac- 
cused perpetrated  the  act  purposely,  that  he  did  it  with 
intent  to  kill ;  and  of  deliberate  and  premeditated  malice. 
Id. 186 

5.  Murder  in  Second  Degree:  prbsumptioh.  Where  a 
homicide  is  proved,  the  presumption  is,  that  it  is  murder  in 
the  second  degree.    Id 186 

6.  Murder  in  First  Degree :  statutory  DUFiNmoN.    The 

words  '*  deliberate  and  premeditated  malice "  in  the  statu- 
tory definition  of  murder  in  the  first  degree,  were  intended 
to  restrict  murder  in  that  degree  to  cases  where  deliberation 
was  shown  to  have  taken  place  before  the  commissioa  of 
the  crime.  Id 
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7.  Bape :  DBViKiTiON  OF.  Rape  is  defined  to  be  the  nnlawftil 
carnal  knowledge  by  a  man  of  a  woinHn  forcibly  tJid  against 
herwill.    Ga/rrisonv,  The  Feaple 274 

8.     :  ABBAXSVr  WITH  INTENT  TO  OOMICIT  RAPB.     To  COnSti' 

tate  an  assault  with  intent  to  commit  rape  there  must  have 
been  an  intent  to  commit  rape,  and  that  intent  must  have 
been  manifest  pd  by  an  assault  for  that  purpose  upon  the 
person  intended  to  be  ravished.  Both  of  these  ingredients 
are  necessary  to  constitute  the  offense.    Id 975 

9.  :  WTTNBSS.  The  injured  party  is  a  competent  wit- 
ness, but  her  credibility  must  be  submitted  to  the  Jury. 
Where  the  Jury  are  satisfied  beyond  a  reasonable  doubt, 
from  the  testimony  of  the  prosecutrix  alone,  of  the  guilt  of 
the  accused,  they  will  be  Justified  in  returning  a  verdict  of 
guiltjr.     Id... 275 

• 

10.  Murder:  dcplibd  maliob.  On  a  trial  for  murder,  where 
the  prosecution  establishes  against  the  prisoner  an  inten. 
tional  homicide,  and  nothing  explanatory  is  shown,  the  im- 
plication of  malice  at  once  arises,  which  it  is  incumbent 
upon  the  prisoner  to  remove.    WiUiami  «.  The  State 835 

11.  Evidenoe.  Under  sec.  828  of  the  criminal  code  neither 
husband  nor  wife  are  competent  to  testify  concerning  any 
communication  made  by  one  to  the  other  during  marriage ; 
but  where  papers  or  letters  are  offered  in  evidence,  which 
are  pertinent  to  the  issue,  they  should  be  admitted.  The 
court  will  take  notice  how  they  were  obtained,  nor  will  it 
form  a  collateral  issue  to  determine  that  question.  Geiger 
v.The  State 545 

See  Ck)UBT8.    Eyidbnob.    Practicb  m  Crihikal  Casbs. 

EJECTMENT. 
See  Pragticb,  85. 

EQUITY. 

See  Countibs,  10.     Estatbs  of  Decbdbnts.    Estoppbl. 
Ihjttnction,  1,2.  Jtjbibdiction.  JxTDeHBNT.  Pragticb. 

ERROR. 

See  AxTAOHiiBNT,  18.     Judombnt,  12.    Practtob,  11, 12, 
42.    Pragticb  in  Sttprbmb  Court,  4.    Replbyin,  7. 

DAMAGES. 

See  Apfbal,  8.   Bankritftct,  8.   Constitutional  Law,  7.   Libbl. 
Rbal  Propbrtt,  9.    Rbplbyin,  1,  2,  8,  6,  8. 
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DEBTOR  AND  CREDITOR. 

Bee  ATTAOHMBirr.   Bankbuptoy.    Pabtnebbhip.    Pbiitctpal  ajxd 

Surety. 

DECEDENTS. 
Bee  Estates  of  Dscbdbntb. 

DEED. 
See  MoBTaAOE.   Real  Pbopertt.    Vbndob  and  Vendee. 

DEMURRER. 
See  Pleading. 

DISMISSAL  OP  ACTIONS. 
See  County  Court. 

DISTRICT  SCHOOL. 
See  Schools. 

ESTATES  OP  DJECEDENTS. 

1.  Practice:  insolvent  estate:  injunction.  The  creditors 
of  an  insolvent  estate  may  maintain  an  action  in  the  district 
court  against  the  executor)  who  is  also  the  fraudulent  mort- 
gagee, to  have  a  mortgage  of  personal  property  declared 
void  on  the  ground  that  it  was  executed  in  fraud  of  such 
creditors.    Becker  v,  ^Anderson 499 

d.    :  .    And  when,  in  such  action  it  is  shown  that 

such  executor  is  insolvent,  and  he  is  about  to  sell  the  pro- 
perty under  the  mortgage,  the  plaintiffs  are  entitled  to  an 
injunction  restraining  such  sale,  this  being  the  only  ade- 
quate remedy  afforded.    Id 499 

ESTOPPEL. 

1.  By  Acts  in  Pais.  If  a  company,  incorporated  with  the  ex. 
elusive  privilege  to  establish  and  keep  a  ferry  and  wagon 
bridge  across  a  river,  within  a  certain  district,  stand  by  and 
silently  see  and  permit  other  parties  to  construct  and  com- 
plete another  wagon  bridge  across  the  same  river,  within 
the  same  district — or  acquiesce  and  consent  to  the  erection 
thereof— it  will,  by  reason  of  such  silence  or  assent,  be  es- 
topped from  controverting,  by  iiij  unction  or  otherwise,  the 
right  of  the  other  parties  to  use  and  repair  such  bridge. 
Fremont  Ferry  and  Bridge  Oo.  «.  Dodge  County 18 
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2.    .    The  receipt  of  purchase  money  with  the  knowledge 

that  the  purchaser  is  paying  it  upon  an  understanding  that 
he  is  purchasing  a  good  title,  touches  the  conscience  and 
binds  the  rights  of  the  parties  as  effectually  in  a  v&id  aa  a 
widable  proceeding;  and  the  same  principle  applies  when 
a  party  retains  the  benefits  derived  from  an  agency,  and  has 
ratified  the  acts  of  the  agent  He  is  thereby  precluded  from 
denying  the  authority  of  the  agent    McMwriry  v.  Brown. .    868 

EVIDENCE. 

1.  Admisson  of  Parol  Evidenoe  to  vary  BeBoription 
of  Property  in  a  Deed:  OriNioiis  of  witnbsb.  Where 
there  is  no  ambiguity  in  the  description  of  property  in  a 
deed,  parol  testimony  is  not  admissible  to  show  what  was 
in  fact  conveyed.  Nor  is  it  competent  for  a  witness  to  give 
opinion  as  to  what  was  appurtenant  to  property  conveyed, 
and  a  question  which  in  effect  called  for  such  ^  opinion 
was  rightly  excluded.    Freyv.  Draho% 2 

9.  Grade  of  Streets  in  Cities.  To  establish  the  existence 
of  a  street  grade  the  records  and  files  pertaining  thereto 
should  be  produced,  and  unless  these  are  shown  to  be  lost 
or  destroyed  secondary  evidence  will  not  be  received.  And 
loose  expressions  made  by  city  officers,  indicating  that  they 
supposed  such  a  grade  to  have  been  established,  are  but 
hearsay,  by  which  the  corporation  is  not  bound.  N(i>ra$ka 
City  «.  Lamphin 27 

8.  Larceny:  fbesumftions.  It  is  a  rule  of  evidence  in  trials 
for  larceny  of  goods  that  the  finding  of  a  portion  of  them 
in  the  exclusive  possession  of  the  prisoner,  very  shortly 
after  the  theft  was  committed  is  presumptive  evidence  that 
he  stole  the  whole,  and  may  be  sufficient  to  warrant  a  con- 
viction accordingly.    Thompson  9.  The  Stats 103 

4.  Mtirder.  To  convict  of  murder  in  the  first  degree,  the 
evidence  must  show  that  the  accused  perpetrated  the  act 
purposely;  that  he  did  it  with  intent  to  kill;  and  of  delib- 
erate and  premeditated  malice.    Milton  o.  The  State. 186 

6.     :    Where  a  homicide  is  proved,  the  presumption  Is 

that  it  is  murder  in  the  second  degree.    Id ...186 

6.  Disturbance  of  Public  School.  On  the  trial  of  a  person 
charged  with  the  willful  disturbance  of  a  public  school  it 
is  competent  for  the  defendant  to  prove  that  he  was  a  mem- 
ber of  the  district  school  board,  and  that  what  he  did  was  in 
pursuance  of  an  order  of  the  board  and  in  the  honest  dis- 
charge of  his  official  duty.  And  it  is  error  to  exclude  such 
testimony.    Baye  «.  The  State 167 
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7.  "New  Matter  in  Answer.  When  new  matter  set  up  in  an 
answer  is  denied  by  the  reply,  the  burden  of  proof  is  on  the 
party  alleging  the  same  as  a  defense.    WiUiams  v.  JSwxm.,  .  216 

8.  Good  Character.  Where  evidence  of  good  character  is 
before  the  jury  it  is  their  duty  to  give  it  such  weight  as  they 
think  it  is  entitled  to.  It  is  the  province  of  the  Jury  to 
weigh  the  evidence  and  determine  the  facts,  and  they  should 
be  left  as  free  and  untrammelled  to  give  such  weight  to  the 
evidence  of  good  character  as  they  are  in  relation  to  other 
facts.    Garri$an  9,  People 875 

9.  Frecnimption  of  Innocence.  In  the  absence  of  evi- 
dence to  the  contrary  the  law  presumes  every  one  innocent 
And  this  legal  presumption  of  innocence  is  a  matter  of  evi- 
dence to  the  benefit  of  which  the  party  accused  is  entitled. 

Id 275 

10.  Impeachment  of  Witness.  A  witness  may  be  impeach- 
ed by  bringing  other  witnesses  to  swear  that  his  reputation 
for  truth  is  bad.  In  this  mode  of  impeachment,  however, 
it  is  not  competent  to  show  what  two  or  there  persons  only 
may  think  or  say  concerning  him,  but  the  inquiry  should 
be  confined  to  the  general  estimation  in  which  he  is  held 

by  his  neighbors  and  acquaintances.    MaUhewBon  «.  Burr..  312 

11.  As  to  Communications  Between  Husband  and 
Wife.    See(?e»^er«.  The  State 545 

See  Fraud,  1,  2,  8.  MoRTQAaB,  1,  2.  Psacteoib,  5,  6,  9, 10, 
11, 12«  24,  82,  56  Pringipal  and  Agbkt,  7.  Public 
Lands,  ^2.    Roads,  4. 

EXCEPTIONS. 
See  Practioib,  5, 6, 21,  22,  80,  86,  88,  46,  52. 

EXECUTION. 

1.  Stay  of  Execution :    UNDEBTAKiNe  fob.    To  operate  as 

a  strictly  statutory  stay  of  execution  the  undertaking  must 
be  given  within  the  time  limited  by  law.  But  a  stay  may 
be  effected  afterwards  by  agreement  between  the  parties 
upon  a  sufficient  consideration.  Oameron  «.  The  Sandwich 
ManfgOo 444 

2.    :    .    If  by  agreement  the  undertaking  is  giyen 

afterwards,  and  the  stay  is  thereby  obtained,  the  defendant 
having  received  the  benefits  of  the  contract,  will  not  be  per- 
mitted to  repudiate  the  obligation  thereby  assumed.    Id...,  444 

See  ExBMPTioN. 
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EXECUTOR. 
See  EsTATB  or  Decbdbntb.    P&actiob,  55,  67, 58. 

EXEMPTIONS. 

1.  Of  Personal  Property.  Upon  an  application  for  man- 
damus, it  appeared  that  i^rsonal  property  of  the  relator, 
including  two  mules,  harness,  and  wagon,  had  been  levied 
upon  by  an  officer  under  a  writ  of  attachment;  that  relator 
thereupon  filed  an  Inventoty,  under  oath,  with  the  officer 
holding  the  attachment,  of  the  whole  of  the  personal  prop- 
erty owned  by  him,  and  claimed  the  property  as  exempt; 
that  the  officer  refused  to  call  to  his  aid  three  freeholders  of 
the  county  and  have  the  property  appraised ;  and  that  the 
property  was  not  taken  for  clerks',  laborers*,  or  mechanics* 
wages,  or  for  money  due  and  owing  by  an  attorney  at  law 
for  money  or  other  valuable  consideration  received  by  said 
attorney  for  any  person  or  persons.  SM:  1.  That  the 
relator  was  entitled  to  a  release  of  the  mules,  harness,  and 
wagon.  2.  That  the  respondent  take  the  necessary  steps 
to  have  the  property  in  question  appraised  as  required  by 
law,  and  to  permit  the  relator  to  select  therefrom  to  the  value 

of  five  hundred  dollars.    StcUs  v,  Cunningham 90 

2.    .    Where  an  inventory,  under  oath,  is  made  by  a 

debtor,  and  filed  with  an  officer  holding  an  execution  or  or- 
der of  attachment,  he  mnst  call  appraisers  to  ascertain  the 
value  of  the  property  seized.  He  has  no  discretion  in  the 
matter.    Id 90 

8.    .    Although  section  680  of  the  civil  code  exempts, 

among  other  things,  a  pair  of  horses,  but  not  '*  mules,"  yet 
as  the  object  of  the  law  is  to  exempt  a  *'  team "  for  the 
debtor,  and  such  team  consist  of  mules,  they  are  exempt 
Id, 90 

FEES. 
See  CouirriES. 

FOREIGN  JUDGMENT. 
See  JuDGicBKT,  11,  12. 

FRAUD. 

1.  Evidenoe.  Fraud  is  never  presumed,  but  must  be  proved, 
and  the  degree  of  proof  necessary  to  establish  it  is  the  same 
in  equity  as  at  law.    TooUe  d  MauU  «.  Dunn 98 
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2.    .    The  question  of  fraudulent  intent  is  one  of  fact  and 

not  of  law.    Id 98 

See  also  Williams  v.  Bvan$ 217 

Boston  «.  VTU 828 

Sedman  v.  Anddrsan, 892 

8.  Vendor  and  Vendee.  Where  the  vendee  has  participa- 
ted in  the  fraud  of  the  vendor,  by  accepting  firom  him  a 
conveyance  of  real  estate,  with  the  intent  to  hinder,  delay, 
or  defraud  the  creditors  of  such  vendor,  the  conveyance 
will  be  void  as  to  those  creditors,  even  though  flill  conside- 
ration had  been  paid  for  the  properly.  Tootle  db  McMle  «. 
2>un9k. 98 

4.  Fraud  cannot  be  predicated  on  a  promise  not  performed. 
To  be  available  there  must  be  a  false  assertion  in  regard  to 
some  existing  matter  by  which  a  party  is  induced  to  part 
with  his  money  or  property.    Perkins  o.  Lougee 220 

6.  Resolssion  of  Contract.  In  morals  the  failure  to  perform 
a  promise  may  be  without  excuse  or  Justification;  but  in 
law  false  representation  to  authorize  the  rescission  of  a  con- 
tract must  be  made  in  regard  to  existing  facts.    Id 220 

0.  FossesBion.    Under  our  statute  of  frauds  the  delivery  of 

possession  of  goods  sold  is  not  necessary  to  protect  the  pur- 
chaser as  against  the  creditors  of  the  seller,  provided  the 
purchase  was  made  in  good  faith.    Bobisan  «.  UM, 828 

7.    .    By  our  statute  the  retention  of  possession  by  the 

seller  is,  at  most,  only  prima  fcteie  evidence  of  fraud,  which 
may  be  rebutted  by  proof.    Id 826 

See  OoirraAOT,  1, 8.    JuDaMSNT,  1.    Mortoaos.    Plbad- 
iSQ,  4.    KfiAL  Pkopabty,  1,  2. 

GARNISHMENT. 
See  Attaghkbkt,  7,  8,  9. 

HABEAS  CORPUS. 
See  Pbacticb  in  Cbihinal  Cases,  11. 

HERD  LAW. 

1.  Notice  to  Owner  of  Stock.    It  is  the  duty  of  a  par^  tak- 

ing up  stock,  under  the  provision  of  an  act  for  a  general 
herd  law  to  protect  cultivated  lands  from  trespass  by  stock, 
to  give  notice  to  the  owner  of  such  stock  within  a  reason- 
able time  after  taking  up  the  same.  As  to  what  is  a  reason- 
able time  must  be  determined  by  the  circumstances  of  each 
case.    Haggard  «.  Wallen 271 
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8.  Arbitration.  The  object  of  the  proviBion  for  arbitration 
is  to  afford  a  speedy  and  inexpensive  mode  of  ascertaining 
the  damage  sustained  by  trespass  of  stock  upon  cultiyated 
lands.  Ck>urts  construe  proceedings  of  this  kind  with  great 
liberality  in  all  matters  except  as  to  the  Jurisdiction.    Jd. .  271 

HIGHWAYS, 
See  Roads. 

HOMESTEAD. 
See  Public  Lands  of  United  States. 

HUSBAND  AND  WIFE. 

1.  Deed.  In  the  year  1870,  a  husband  and  wife  owning  lands 
in  severalty,  in  the  state  of  Wisconsin,  sold  the  same,  the 
husband  receiving  the  money  therefor,  which,  on  removing 
to  this  state  in  the  spring  of  that  year,  he  deposited  in  his 
own  name  in  a  bank  in  the  city  of  Lincoln.  Afterwards, 
with  the  knowledge  and  consent  of  his  wife,  he  purchasea 
certain  lands  and  paid  for  the  same  with  the  money  in 
question,  and  took  the  deed  in  his  own  name.  In  the  year 
1876  the  husl)and  made  a  deed  to  his  wife  for  the  lands  in 
controversy.  HMy  that  the  deed  was  absolutely  null  and 
void  at  law.    AuUtnan  v.  Gb&rmeyer 261 

2.  .  When  it  is  apparent  that  such  a  deed  has  been  made 
in  pursuance  of  a  valid  antenuptial  agreement,  or  upon  a 
sufficient  consideration,  it  may  be  sustained  in  equity.    Id.  261 

8.  Common  Law.  By  the  common  law  neither  husband  nor 
wife  could  convey  lands  to  each  other.  And  our  law  still 
regards  them,  in  relation  to  each  other,  as  one  person,  not- 
withstanding  the  statutes  enlarging  the  rights  of  the  wife. 
Id 261 

4.  Transactions  Between  Them.  Transactions  between 
husband  and  wife  in  relation  to  the  transfer  of  property 
from  one  to  the  other,  by  reason  of  which  creditors  are  pre- 
vented from  collecting  their  just  dues,  will  be  scrutinized 
very  closely,  and  the  hanafdM  of  such  transactions  will  have 
to  be  established  beyond  question  in  order  to  be  sustained 
by  a  court  of  equity.    Id 261 

6.  Common  Law  in  Force :  The  common  law  in  respect 
to  the  rights  of  husband  and  wife  is  in  force  in  this  state, 
except  so  far  as  it  has  been  modified  by  statute.    Id, 264 
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6.  Married  Woman's  Act.  Under  the  statate  of  1871,  a 
husband  may  act  as  the  agent  of  his  wife,  and  she  may  au- 
thorize him  by  power  of  attorney  to  convey  her  lands,  al-  . 
though  they  cannot  convey  to  each  other,  being  generally 
deemed  bat  one  i>erson  in  law;  yet  this  does  not  preclude 
the  husband  from  acting  as  agent  to  his  wife.  McMwriry  «. 
Bratan 868 

7.  Evidence.    As  to  communications  between  husband  and 
wife.    Bee  Geig&r  V,  Th§  BUUe 

See  Mabribd  Women. 

INDICTMENT. 
See  PBAcnoB  m  OBiKiNAii  Cabbs,  d,  8, 4, 9. 

INJUNCTION. 

1.  An  Ii^unotion  by  a  tax  payer  to  restrain  the  payment  of 
a  claim  for  the  erection  of  a  county  bridge  cannot  bo  main- 
tained where  it  appears  that  the  contractor  has  completed 
Hhe  work,  and  the  same  has  been  accepted  by  the  coun^ 
commissioners,  although  the  contract  was  illegal  by  reason 
of  the  failure  to  advertise  for  plans  and  specifications. 
Clark  V.  Doffton 108 


But  where  county  commissioners  are  engaged  in 


erecting  public  bridges  by  their  own  agents,  without  letting 
the  contract  therefor  to  the  lowest  bidder,  and  are  purchas- 
ing material  and  employing  workmen,  a  tax  payer  may  re- 
strain such  action  by  injunction.  foUiMr  e.  NuckoU$ 
OovMty ^ 904 

See  Estate  of  Dbobdbhtb.    Estoppel. 

INSTRUCTIONS  TO  JURY. 

See  Praotiob,  4, 14,  28,  26, 26,  27,  46,  47, 60, 61.    Practice 

iH  CRnoHAii  Cases,  6, 16. 

INTEREST. 

Decree.  A  decree  can  draw  interest  at  the  rate  of  twelve 
per  cent  only  in  cases  where  the  debt  upon  ifhich  it  was 
predicated  was  drawing  interest  at  that  rate.  Qregory  e. 
HaHlay 866 

See  Pbactiob,  84.    Usury. 
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INTERNAL  IMPROVEMENTS. 

1.  Frecinot  Bonds.  Precinct  bonds  may  be  issued  to  aid  in 
bailding  a  public  wagon  bridge  across  the  Platte  river, 
that  being  a  work  of  internal  improyement  FrmMn^  Build- 
ing AM^n,  «.  Shermn 48 

2.  --^ :    TOLL  BRiDOB.    Where  the  vote  is  regular  in  all 

•  other  respects,  it  is  not  a  valid  objection  to  the  bonds  issued 

in  pursuance  thereof  that  the  proposition  contained  a  pro- 
vision for  coUecting  tolls  from  persons  crossing  the  bridge 
—especially  after  the  bonds  have  passed  into  the  hands  of 
innocent  purchasers.    Id 48 

8.  PropoBition  Voting  Aid  to.  In  voting  aid  to  works  of 
internal  improvement,  it  is  not  necessary  that  the  proposi- 
tion shall  contain  a  provision  for  the  levy  of  a  tax  to  pay 
the  principal  of  the  bonds,  but  simply  to  pay  the  inierett  as 
it  falls  due.  As  to  the  prt'napoZ,  it  is  made  the  duty  of  the 
proper  officers  to  levy  taxes  to  pay  it  independently  of  any 
vote  on  that  subject;  but  this  cannot  be  done  until  after  the 
year  1880.    Id, 48 

SeeBoims. 

JUDGMENT. 

1  Vacating.  In  an  original  action  in  equity  to  vacate  a 
Judgment  or  decree,  if  the  ground  of  complaint  is  not  the 
result  of  fraud  on  the  part  of  the  plaintiff,  or  some  circum- 
stance beyond  the  control  of  the  defendant,  but  is  occasion- 
ed by  the  fault,  negligence,  or  want  of  ordinary  diligence  on 
the  part  of  the  defendant,  he  will  not  be  permitted  to  deny 
the  correctness  of  the  Judgment  or  decree,  or  to  renew  the 
controversy.    Pope  «.  Hoop&r 178 

d.  Exception  to  Final  Judgment  is  not  necessary.  Blade 
«.  WinUfUin 224 

8.    Bamagee  in  actions  of  replevin.    Id 224 

4.  In  Supreme  Court.  An  accident  or  mistake  in  respect  of 
a  fact  occurring  on  the  trial  of  a  cause  in  the  district  court 
which  is  not  incorporated  in  a  bill  of  exceptions  and  made 
a  part  of  the  record,  is  not  sufficient  ground  to  set  aside  the 
Judgment  of  the  supreme  court  and  grant  a  new  trial.  Mor- 
riUv,  Taylor 286 

5.  Judgment  non  obstante  veridicto.  When  a  plea  or 
replication  is  good  in  form  only,  but  is  bad  in  substance,  and 
constitutes  neither  a  bar  or  answer,  and  issue  is  tal^en  on  it 
and  the  verdict  finds  it  true,  such  verdict  leaves  the  cause  of 
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action  or  bar  unanswered  and  confessed,  and  Judgment  mm 
obstante  should  be  entered  for  him  whose  cause  of  action  or 
bar  is  confessed ;  and  the  rule  applies  to  equity  cases,  when 
the  issue  of  fact  raised  by  the  pleadings  is  submitted  to  the 
consideration  of  a  Juxy,  but  in  either  case  such  Judgment 
or  decree  can  only  be  rendered  in  a  veiy  clear  case.  Oades 
v.OadM ;J04 

6.  Bastardy  Judgment.  In  an  action  of  bastardy,  on  a  yer- 
diet  of  guilty,  it  is  the  duty  of  the  court  to  adjudge  the  de- 
fendant to  be  the  reputed  father  of  the  bastard  child,  and  a 
failure  to  do  so  will  render  the  orders  of  the  court  for  the 
support  of  the  child  erroneous.    Spurgeon  «.  Olemmons 307 

7.  Justice  of  the  Peace :    jxtbisdiction  of.    A  justice  of 

t]ie  peace,  with  the  assent  of  the  plaintiff,  may  render  Judg- 
ment on  the  personal  confession  of  a  defendant  made  orally 
in  open  court.    M&re&r  v.  James 40G 

8.    :    PLAnrriFF'8  absbnt  pbesumbd.    In  such  case  the 

plaintiff's  assent,  although  not  affirmatively  shown  by  the 
transcript,  will  be  presumed  fix>m  the  fact  that  he  procured 
a  satisfaction  of  the  Judgment  by  an  execution,  levy,  and 
sale  of  the  defendant's  property.    Id 406 

9.  Judgment  may  be  Void  as  to  one  Defendant,  but 

Qood  as  to  Another.  W,  the  maker  of  a  promissory 
note,  signed  also  by  B,  as  surety,  appeared  and  confessed 
his  indebtedness  thereon,  and  requested  Judgment  to  be  en- 
tered. Thereupon  the  Justice  rendered  Judgment  against 
both  principal  and  surety.  Heldj  that  the  Judgment,  al- 
though void  as  to  B,  was  valid  as  to  W.    Id 406 

10.  Bevival  of.  A  Judgment  of  revival  is  merely  a  contin- 
uation of  the  original  action,  and  continues  the  vitali^  of 
the  original  Judgment  with  all  its  incidents  from  the  time 

of  its  rendition.  Eaton  «.  Hasty 419 

11.  Foreign  Judgment.  The  Judgment  of  a  state  court 
duly  authenticated,  as  prescribed  by  act  of  congress,  is  con- 
clusive upon  the  merits  or  subject  matter  of  the  suit    Id. .  419 

12. :  PLBAB  IN  BAB.  But  Want  of  Jurisdiction,  or  re- 
lease, or  payment,  or  limitation  by  statute,  or  common  law 
prescription,  or  fhtud,  is  a  good  plea  to  an  action  brought 
upon  a  foreign  Judgment;  and  it  is  error  to  reject  evidence 

tending  to  prove  such  defenses.    Id 419 

• 

13.  The  Judgment  of  a  Court  or  Tribunal,  having  cog- 
nizance of  the  subject  matter,  is  conclusive  between  the 
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parties  and  their  priyies,  when  the  same  matter  comes  in 
question  between  them  in  the  same  or  another  conrt  The 
suae,  wrd,  Olark  ^.Bvffaio  Ooumty 455 

See  Bahkruptct,  8.    Laudlobd  and  Tvshsn^  2.    FftiKGi- 

PAL  AJSD  SUBBTT,  1.     RbfLBYIN,  1,  6. 

JUDICIAL  SALB. 
See  Ck)NBTiTunoHAL  Law,  8. 

JUMSDICnON. 

1.  In  Claims  Against  a  County  the  jurisdiction  of  the 
district  conrt  is  appellate  only,  and  an  original  action  on 
such   demands   cannot  be   maintained.     Bravan  o.   Otoe 

OoutUy • 112 

See  also  Olmrk  «.  IkiyUm 1 93 

d.  Of  County  Commissioners  in  Locating  Boads— ^T^ 
8ta$Bje9  reLSifMv.  OtoeOaurUy 180 

8.  Jurisdiction  over  Defendants.  An  dlicu  summons  is 
not  made  necessary  by  the  filing  of  an  amended  petition. 
Jurisdiction  over  the  person  of  the  defendant,  once  ac- 
quired, will  continue,  and  can  be  lost  only  by  an  actual  dis- 
missal of  the  action.    Healy  v.  AuUtnan  A  Oo 849 

4.  Equity  Jurisdiction.  The  jurisdiction  of  a  court  of 
equity  to  determine  the  rights  of  parties  in  case  of  conflict- 
ing claims  to  a  tract  of  land  is  undoubted.  Stalnaker  «. 
Morrieon 865 

5.  ;  BBTTmo  Asms  coifrrRAOi.  A  court  of  equity  will 
relieve  a  party  against  contracts  made  by  him  while  tem- 
porarily insane  from  the  use  of  intoxicating  liquor,  where 
such  contracts  have  been  procured  by  the  fraud  or  imposi- 
tion of  the  other  party.    Johneon  o.  Phifer 401 

Bee  CoiTEBAor,  6, 6.   Jvoawssr.   Justice  of  thb  Pkaob,  1, 5. 

JURY  AND  JURORS. 
Bee  Fractiob.    PaAcncfB  in  Cbimikal  Cabbs. 

JUSTICE  OF  THB  PEACE. 

1.  Jurisdiction.  A  Justice  of  the  peace,  with  the  assent  of 
the  plaintiff,  may  render  Judgment  on  the  personal  confes- 
sion of  a  defendant  made  orally  in  open  iconrt  Mereerv. 
Jamet 406 

89 
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2.    :    PLAnrriFF^s  ASSENT  FBBSUMBD.    In  such  caso  the 

plaintiff's  assent,  although  not  affirmatiyely  shown  by  the 
transcript,  will  be  presumed  from  the  fact  that  he  procured 
a  satisfaction  of  the  Judgment  by  an  execution,  levy,  and 
saleof  the  defendant's  property.    Id 406 

8. :  JUDGMBNT  MAY  BB  VOID  AS  TO  ONB  DEFENDANT,  BUT 

oooD  AS  TO  ANOTHBB.  W,  the  maker  of  a  promissoiy  note, 
signed  also  by  B  as  surety,  appeared  and  confessed  his  in- 
debtedness thereon,  and  requested  Judgment  to  be  entered. 
Thereupon  the  Justice  rendered  Judgment  against  both  prin- 
cipal and  surety.  HM^  that  the  Judgment,  although  void 
as  to  B,  was  valid  as  to  W.    Id. 406 

4.  New  Trial.  A  Justice  of  the  peace  has  Jurisdiction  to 
grant  a  new  trial  only  when  it  is  shown  that  "  the  verdict 
was  obtained  by  fraud,  partiality,  or  undue  means."  Temp- 
lin  V.  Synder 401 

5.  Jurisdiotion.  In  a  case  tried  before  a  Justice  of  the  peace 
without  a  Juty,  he  Judicially  determines  the  whole  case,  and 
must  make  an  entry  of  his  Judgment  within  the  time  fixed 
by  the  statute  for  that  purpose;  after  the  expiration  of  this 
time  his  Judicial  frmctions  in  respect  to  the  subject  matter 
cease,  and  he  has  no  authority  thereafter  to  amend,  change, 

or  modify  his  Judgment    Fox  v.  Meaeham. 531 

6.     :  UABELITT  OF  8UBBTIB8  ON  OFFICIAL  BOND.     When 

a  Justice  of  the  peace,  acting  as  such  Justice,  violates  the 
law  and  abuses  his  authority  to  the  injury  and  damage  of 
another,  the  sureties  on  his  official  bond  are  liable  for  his 
acts,  and  an  action  lies  primarily  against  him  and  his  sure- 
ties.   Id. 681 

See  Ck)8TS.    CJountt  Courts.    Practiob,  7, 80,  81.    Pbao- 

TioB  in  Criminal  Cases. 

LANDLORD  AND  TENANT. 

1.  Action  For  Bent.  In  an  action  for  rent  against  a  tenant 
who  has  taken  a  lease  for  one  year  and  abandoned  the  pro- 
perty. HM,  it  was  proper  to  charge  the  Jury  that  the  land- 
lord should  let  the  property  thereafter,  in  as  profitable  a 
way  as  a  prudent  man  would  dp,  but  that  he  was  not 
obliged  to  let  it  to  a  tenant  whose  business  would  perma- 
nently injure  it    Alien  v,  Saunders 436 

8.  Judgment.  A  recovery  of  Judgment  for  monthly  rent 
haying  become  due,  is  not  a  bar  to  a  Aiture  action  and  Judg- 
ment for  rent  falling  due  thereafter,  upon  a  lease  which  pro- 
vides for  the  payment  of  a  certain  monthly  rent    Id 436 
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LANDS. 

SeeMOBTGAGB.    PUBUC  liAllDS.    Rbaij  Pbopebty. 

LARCfBNY. 

See  Gbikutal  Law,  1.    Eyidbmcb,  8.    Practicb  m  Gaiidc- 

mAL  Gases,  3. 

LEGISLATURE. 
See  Ck)J!rBTiTDTiONAL  Law.    Ovficeb8»  1. 

LIBEL. 

1.  Definition.  A  libel  is  a  malicions  publication  against  a 
person  tending  to  blacken  his  reputation,  or  to  expose  him 
to  public  hatred,  contempt,  or  ridicule.    Qeislerv.Brawn...  254 

3.  Pleading.  But  it  is  not  every  false  charge  against  a  per- 
son which  is  sufficient  to  sustain  an  action  for  damages. 
The  plaintiff  must  aver  in  his  petition  and  prove  on  the 
trial  that  he  has  sustained  some  special  damages  from  the 
publication  of  the  alleged  libel,  unless  the  words  are  ac- 
tionable |?^  aa.    Id 254 

8.  .  Where  the  words  are  not  actionable  |)m*  se  the  plain- 
tiff must  set  forth  in  his  petition  facts  showing  wherein  he 
has  sustained  damages.    Id 258 

4     .    When  the  terms  of  an  alleged  libel  are  general,  or 

indefinite,  the  petition  must  contain  averments  that  the  al- 
leged libel  was  published  of  and  eone&ming  the  plaintiff. 
Id...., 254 

6.    .    The  mere  statement  in  a  petition  that  the  plaintiff 

has  sustained  damages  by  loss  of  friends,  etc.,  where  there 
is  no  statement  qf  facts  from  which  it  is  apparent  that  the 
defendant  is  liable  for  damages,  will  not  sustain  the  action. 
Id. 254 

LICENSES, 
See  LiquoB  Sbllimg. 

LIEN. 
See  Ybndob  and  Ybndbb. 

LIMITATION  OP  ACTIONS. 

1.  Mortgage.  Where  the  debt  is  barred  by  the  statute  of 
limitations,  no  action  can  be  maintained  on  the  mortgage. 
ffurhyv.  Bttea., ...,886 
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LIQOUR  SELLING. 

I 

1.  Idoense  Money:  deposit  bt  afpltcastt  before  lz- 
CBNBB  I88UBS.  Under  the  statute  relating  to  licenses  for 
the  sale  of  malt,  spirtuons,  and  Tinons  liquors,  the  authori- 
ties of  a  town  or  city  have  no  authority  to  pass  an  ordinance 
appropriating  money  placed  in  the  hands  of  the  treasurer 
before  the  allowance  of  a  license.  Money  thus  deposited 
with  the  treasurer,  without  the  allowance  of  a  license,  is 
the  property  of  the  applicant,  subject  only  to  his  disposal. 
State  «.  Noonan 12 

3.  :  .  When  such  license  is  allowed,  the  appli- 
cant must  then  pay  into  the  treasury  the  amount  required 
for  a  license  "  before  such  license  shall  be  issued.'*    Id. ...    12 

8.  Cities  of  Second  Class.  A  party  who  takes  out  a  11-. 
cense  to  sell  liquors  in  a  city  of  the  second  class,  under  the 
authority  of  section  583,  chap.  58,  Gen.  Stat.,  855,  is  not  re- 
quired to  take  out  a  second  license  under  an  ordinance  of 
the  city,  in  order  to  legally  conduct  his  business  during  the 
time  and  at  the  place  mentioned  in  the  first  license.  Ex 
parte  Sehmitk&r 108 

MANDAMUS. 
Bee  CoxTNTiBS,  16.    Officer,  8. 

MARRIED  WOMEN. 

1.  The  Common  Law  Disability  of  a  married  woman 
having  been  removed  by  section  three  of  the  act  of  June  1, 
1871,  she  no  longer  comes  within  the  protection  of  subdi- 
vision five  of  section  six  hundred  and  two  of  the  civil  coda 
Pope  9 .  Hooper 178 

See  HusBAiTD  ajsd  Wife. 

MISDEMEANOR 
See  Practice  in  Criminal  Cases,  6. 

MORTGAGE. 

1.  Conyeyanoe:  description  of  property  i  affurten- 
AN0B8.  The  property  as  described  in  a  mortgage  was  ^  one 
fhune  grain  elevator  warehouse,  *  *  *  with  all  the  ap- 
purtenances thereto  belonging."  Under  this  description 
the  plaintiff  claimed  title  to  an  engine  house,  together 
with  engine  and  boiler  complete ;  al^o  an  ofilce  building, 
and  a  staticmary  Fairbanks  scale— the  former  situated  over 
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fifty  feet  and  the  lattef  over  one  hundred  feet  distant  from 
the  warehouse,  and  entirely  disconnected  therefrom.  HMy 
That  as  a  matter  of  law,  the  property  in  question  could  not  . 
be  regarded  as  appurtenant  to  the  warehouse,  nor  did  it  pass 
to  the  mortgagee  under  the  general  term  **  appurtenances 
thereto  belonging."    Frey  o.  DrahM 1 

3.    :    :    ,     By  the  term  '*  appurtenances " 

is  commonly  understood  in  law,  purely  incorporeal  heredi- 
taments usually  annexed  to  lands  or  to  houses.  But  the' 
word  may  be  used  by  parties  to  a  contract  in  a  broader  and 
much  ihore  comprehensive  sense,  and  when  the  proof 
shows  that  it  was  so  used  a  corresponding  effect  should  be 
giventoit    Id 2 

8.  Chattel  Mortg^age.  A  mortga^  of  goods  ,and  chattels, 
with  possession  and  jxno^r  cfzaU  in  the  mortgagor,  is  void 
against  the  creditorB  of  such  mortgagor.  WiJUauM  «. 
Ewtm ai6 


In  such  case,  the  illegality  of  the  .transaction  ap- 


pears on  the  face  of  the  instrument,  and  it  is  the  duty  of  the 
court  to  pronounce  it  fraudulent  as  to  creditors,  it  being 
presumed  that  the  transaction  was  not  entered  into  in  good 
faith  as  ieeurity  for  the  payment  of  a  debt,  but  as  a  mode  of 
covering  up  property,  in  order  to  hinder,  delay,  or  defraud 
creditors.  But  the  words,  *'  It  shall  and  may  be  lawfrd  for 
him  (the  mortgagor)  to  retain  the  possession  of  the  said 
goods  and  chattels,  and  to  use  and  enjoy  the  same  *'  until 
default,  do  not  render  the  instrument  void  on  its  face.  Hed- 
man  9.  Anderson 808 

5.    :     Fraud.     To  render  a  conveyance,  which  is  not 

fraudulent  upon  its  face,  void  as  to  creditors,  the  fraudulent 
purpose  must  be  shared  by  both  the  grantor  and  grantee.  If 
the  mortgagee  has  no  notice  of  the  fraudulent  intent  of  the 
mortgagor,  and  the  instrument  was  made  to  secure  a  lana 
fide  debt,  the  mortgage  will  be  valid.    Hedmanv.  Anderson,  892 

8.  '  :     WHBn  FRAUDULBNT  IIVTIENT  A  qUBSTION  VCR  THB 

JURY.  Where  an  instrument  is  not  void  upon  its  face  the 
question  of  fraudulent  intent  is  a  question  of  fact  which 
should  be  submitted  to  the  Jury.  WiUiams  v.  JSvans,  217. 
But  if  certain  facts 'tending  to  establish  fraud  are  conceded 
to  eoHst^  the  question  of  their  sufficiency  to  .establish  a  frau- 
dulent intent  is  a  question  of  law,  to  be  decided  by  the 
court.    Hedman  v.  Anderson 808 

7.    Foreclosing  Mortgage:    flvadiko.    In  an  action  to 
foreclose  a  mortgage  the  petition  must  state  whether  any 
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proceedings  have  been  had  at  law  for  the  recoTory  of  the 
debt  secured  thereby,  or  any  part  thereof,  and  whether  sach 
debt  or  any  part  thereof  has  been  collected  and^paid.  Qrtg- 
oryv.HofrUey 856 

8.    :    .    If  an  action  has  been,,commenced  on  the 

the  note  the  petition  must  show  either  that  the  action  has 
not  proceeded  to  Judgment,  or  if  a  Judgment  has  been  ob- 
tained, then  that  an  execution  against  the  property  of  the 
defendant  (other  than  the  mortgaged  premises)  has  been  re- 
turned unsatisfied,  in  whole  or  in  part,  and  that  the  plain- 
tifTs  remedy  is  exhausted.    Id 856 

9.  At  common  law  the  legal  ownership  of  mortgaged  real 
estate  Is  vested  in  the  mortgagee.  In  equity,  however,  a 
mortgage  is  a  mere  security  for  the  debt,  and  is  a  mere  chat- 

tel  interest    HurUy  «.  EbU% 886 

10.. .    In  this  state,  a  mortgage  of  real  estate  is  a  mere 

pledge,  or  collateral  security,  creating  a  lien  upon  the  mort- 
gaged property,  but  conveying  no  title  or  vesting  no  estate, 
either  before  or  after  condition  broken.    Id 886 

11.  Trust  Deed.  A  deed  of  trust  is  a  mortgage,  and  only 
differs  f^om  a  mortgage  with  a  power  of  sale,  in  its  being  ex- 
ecuted  to  a  third  person  instead  of  a  creditor.     Id 886 

12.  .    When  an  instrument  is  given  as  ucu/rity  for  the 

payment  of  money,  or  the  performance  of  some  collateral' 
act,  it  is  a  mortgage  whatever  may  be  its  form.    Id, 886 

18.  Foreclosure.  An  action  to  foreclose  a  mortgage  is  a 
proceeding  in  rem  so  far  as  it  is  sought  to  subject  the  mort- 
gaged property  to  the  payment  of  the  mortgage  debt.    Id,,  886 

14.  Statute  of  Limitations.  Where  the  debt  is  barred  by 
the  statute  of  limitations,  no  action  can  be  maintained  on 
the  mortgage.    Id 886 

See  At^achkbnt,  10.    Estatb  ov  Dbobdbntb. 

MOTION  FOR  NEW  TRIAL. 
See  PRAcnoB,  8,-  39,  53, 60.    Pbactiob  in  Sufbbkb  Oodbt,  1. 

MUNICIPAL  CORPORATIONS. 

1.  Grade  of  Streets  in  Cities:  dahaobs.  Action  to  re- 
cover damages  alleged  to  have  been  occasioned  to  a  store 
building  by  reason  of  changing  the  grade  of  the  street  ad- 
Joining  thereto.  Under  the  issues  it  was  necessary  for  the 
plaintiff  to  show  the  existence  of  a  prior  grade  with  refer- 
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ence  to  which  the  bnilding  was  erected.  HOd,  that  to  er 
tabliflh  the  existence  of  a  grade  for  a  street  in  a  city  the 
records  and  files  pertaining  thereto  should  be  produced; 
that  unless  these  be  shown  to  be  either  lost  or  destroyed, 
secondary  eyidence  will  not  be  received.  SM^  also,  that 
loose  expressions  made  by  officers  of  the  city,  indicating  that 
they  supposed  such  a  grade  to  hare  been  established,  are 
but  hearsay,  by  which  the  corporation  irnot  bound.  Ne- 
hroika  Oity  v.  Lampkin ^ 

2.    :    .    Where  a  city,  in  the  reasonable  exercise 

of  an  authority  given  by  its  charter,  establishes  a  grade  for 
its  streets,  and  works  them  in  accordance  therewith ,  there 
being  no  provision  of  law  for  payment  of  damages,  an  ac- 
.  tion  wiU  not  lie.    Id OT 

Bee  OrriBS  of  thb  Fibst  akd  Sboond  Cuum.    Oomrron. 

Roads. 

MURDER. 
See  CRncNAL  Law,  8, 4,  6, 6, 10. 

NEGOTIABLE  INSTRUMENTS. 

1.  Promissory  Note.  A  promissory  note,  drawn  for  a  sum 
certain  and  made  payable  to  any  person,  '*  or  order,"  **  or  . 
assigns,"  "  or  bearer,"  is  negotiable;  but  if  it  is  payable  to 
a  certain  person  without  words  making  it  payable  "  to  or- 
der," **  or  assigns,"  **  or  bearer,"  it  is  not  a  negotiable  instru- 
ment   Sotford  V.  8Ume 880 

9.  .  Any  words  in  a  promissory  note,  firom  which  it  ap- 
pears that  the  person  making  it  intended  it  to  be  negotiable, 
will  give  it  a  transferable  quality;  but  the  words  "negotia- 
ble and  payable  without  defalcation  or  discount,"  do  not  of 
themselves  make  an  instrument,  otherwise  non -negotiable, 
negotiable.    Id 880 

8.  Alteration  of.  An  alteration  of  a  promissory  note  in  any 
material  part  renders  it  invalid  as  against  a  party  not  con- 
senting thereto,  even  in  the  hands  of  an  innocent  purchaser. 
Browi  V,  Straw 686 

4.  — =-^ — .  After  an  .Instrument  is  completed  and  delivered, 
no  alteration  can  be  made  therein  except  by  consent;  an  al- 
teration of  the  date,  whether  it  hasten  or  delay  the  time  of 
payment,  is  a  material  alteration^  and  if  made  without  the 
consent  of  the  party  sought  to  be  charged  extinguishes 
hisliabUity.    Id 686 
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5.  :  juBiBDiornoN  OF  DISTRICT  oouBT.  In  AH  action  be- 
tween the  original  parties  to  a  promissory  note,  the  district 
court  has  ample  power  to  correct  mistakes  and  enforce  the 
original  contract;  but  the  law  does  not  permit  the  payee  to 
change  its  terms  and  conditions  without  the  assent  of  the 
maker,  even  if  the  alteration  is  in  his  favor,  or  to  correct  a 
mistake.    Id 586 

See  Attachmbxtt,  0.    PLB^Dora,  14. 

NEW  TRIAL. 

See  Ck>inrrT  Ck>URT8.   JuDGMBirr.  Jxjbtiob  of  thb  Pbaob. 

PBAcnoB,  8, 89,  68,60. 

NON  COMPOS  MBNTia 

r 

Persons  Non  Compos  Mentis.  There  are  four  differ- 
ent classes  of  persons  who  are  deemed  in  law  nan  eompotu 
mentis.  First.  An  idiot  or  fool  natural.  Second.  He  who 
was  of  a  good  sound  memory,  but  by  the  act  of  God  has  lost 
it.  Third.  A  lunatic  who  is  sometimes  of  a  good  sound 
mind  and  memory  and  sometimes  non  compos  menHs. 
Fourth.  One  who  is  non  compos  mentis  by  his  own  act,  as 
a  drunkard.    Johnson  9»  Phifer 401 

NOTES  AND  BILLS. 

■ 

See  Nbgotiablb  Instbithents. 

NOTICE. 
See  Hbbd  Law.    Rbal  Pbopbrtt,  1,  9l 

NUNC  PRO  TUNC  ORDER 
See  CouBTB,  1,  d. 

OPPIOERS. 

1.  Salary  of  State  OfOleers.  Specific  appropriations  by 
the  legislature  are  necessary  to  authorize  the  payment  of 
salaries  of  state  officers,  except  those  whose  salaries  are  fixed 

by  the  constitution.    State  f>.  Weston 16 

2.  Mandamus.  An  action  by  mandamus  will  lie  to  compel 
an  officer  to  deliver  up  property  of  the  state,  held  by  him 
without  authority  of  law.    The  State  v.  Bacon, 286 

8.  Powers  of  Public  OflOLcers.  Where  power  is  given  to 
public  officers  in  the  permissive  form— may— if  the  public 
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Interests  or  indiyidual  rights  call  for  its  exercise,  it  is  per- 
emptory.   The  State,  eao  reL  Olark  «.  B'uffalo  Oounty 465 

Bee  Board  of  Public  Lands  ahd  Bttildingb.    Citibs  of 
THB  Second  Class.    Constitutional  Law,  1,  2.    Coun- 

TIB8.  HXBMFTIONB.  INTERNAL  IlCPROYBlCENTB.  BOROOLS.    . 

OFFICIAL  BONDS. 
See  JusnoB  of  the  Peaob. 

PARTNERSHIP. 

1  Liabilities  of  InoomiiLg  Partner.  An  incoming  part 
ner  is  not  liable  for  the  debts  incurred  or  contracts  made 
before  he  entered  the  partnership,  unless  such  liability  is 
created  by  express  contract  based  on  good  consideration. 
Parmalee  e.  Wiggenhom 832 

2.  .  There  must  be  a  novation  before  the  new  firm  is  lia- 
ble ;  and  the  new  contract  must  receive  the  consent  of  all 
the  parties,  and  must  have  the  effect  to  extinguish  the  old 
contract,  and  create  a  new  liability  of  debtor  add  creditor, 
or  of  contractors  between  the  creditor  or  contractor  and  the 
new  firm,  and  such  new  contract  must  be  based  on  some 
consideration.    Id 822 

8.    .    The  mere  receipt  of  money  by  the  new  firm  is  not 

sufficient  to  raise  a  presumption  that  the  incoming  partner 
made  a  parol  contract,  binding  him  to  fulfill  the  terms  and 
conditions  of  such  former  contract,  or'  to  make  him  liable 
for  a  breach  of  the  same.    Id 822 

PAYMENT. 

Conditions.  When  a  debt  is  divided  into  several  pay- 
ments to  be  made  at  different  periods  of  time,  and  the  par- 
ties contract  that  upon  failure  to  make  any  one  of  the  pay- 
ments when  it  becomes  due  the  whole  amount  of  the  debt 
shall  become  due  and  payable,  the  court  is  bound  to  give 
effect  to  their  contract  Such  condition  of  payment  is  not 
in  Uie  nature  of  a  forfeiture.    Pope  v.  Hooper, 178 

PERSONAL  PROPERTY. 

See  MoBTaAQB.    Vbndob  and  Vbndbb. 

« 

PETITION. 
See  PLBADiNe,  4»  6, 7, 8, 10, 11, 12. 
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PLEADING. 

1.  Demurrer.  When  a  demnrrer  only  specifies  as  groimd 
therefor  that  the  facts  stated  in  the  petition  are  not  suffi- 
cient to  constitute  a  cause  of  action,  the  court,  in  its  decision 
of  the  demurrer,  should  confine  itself  to  that  objection. 
Turner v.AUhmis.,,., 60 

8.  Contract:  bbsgission.  In  an  action  to  rescind  a  contract 
on  the  ground  of  fraud,  the  particular  and  precise  circum- 
stances which  constitute  the  alleged  fraud,  and  the  facts 
upon  which  the  plaintiff  bases  his  claim  for  relief^  must  be 
stated  in  the  petition.    Arnold  «.  Baker. 184 

8.  In  an  Appeal  from  the  assessment  of  damages  for  land 
taken  by  a  railroad  company  it  is  not  necessary  to  file 
pleadings  in  the  case,  in  the  district  court— a  Jury  is  impan- 
eled by  the  court  to  hear  the  proofs  and  assess  the  damages 
sustained  by  the  owner  of  the  land.  Nebratka  BaHwa/y  «. 
VanDueen, 100 

4.  Averment  of  Fraud.  An  allegation  in  a  petition  that  a 
claim  presented  to  the  county  commissioners  for  allowance 
**was  unjust,  and  was  audited  and  allowed  through  frandu^ 
lent  and  undue  means,'*  is  too  general  for  either  the  admis- 
sion of  proof,  or  the  entry  of  a  decree  establishing  fraud 
against  any  of  the  parties  to  the  transaction.  OUurk  «.  Day- 
Urn, 192 

5.  Beply.  A  reply  must  be  made  to  all  the  material  allega- 
tions of  new  matter  contained  in  an  answer,  or  they  will  be 
taken  as  true.    WiUiame  «.  Bwme dl6 

6.  In  Actions  for  libel.    Oeialer  9.  Brawn 964 

7.  A  Petition  in  Beplevin  should  state  that  the  plaintiff  is 
the  owner  of  the  goods  sought  to  be  recovered  (or  has  a 
special  property  therein,  stating  its  nature),  that  he  is  enti- 
tled to  the  immediate  possession  of  such  goods,  and  that  the 
defendant  wrongfully  detains  the  same.  The  gist  of  the 
action  is  the  unlawful  detention  of  the  properly.    Sctggard 

«.  WaUen. 871 

8.  Defects  in  Petition.  Where  a  petition  is  defective  for 
want  of  a  material  averment,  and  such  averment  is  supplied 
by  the  answer,  the  defects  in  the  petition  will  be  thereby 
cured.    Id 371 

9.  Denial  of  Adultery.  A  general  denial  is  a  good  plea  to 
an  allegation  of  adultery,  and  the  verdict  of  the  Jury  find- 
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ing  the  defendant  not  guilty  is  conclusive,  unless  upon 
proper  grounds  shown  it  is  set  aside  and  yacated.  Oadea  «. 
Oade$ » 804 

10.  Foreolosing  Mortgage.  In  an  action  to  foreclose  a 
mortgage  the  petition  most  state  whether  any  proceedings 
have  been  had  at  law  for  the  recovery  of  the  debt  secured 
thereby,  or  any  part  thereof,  and  whether  such  debt  or  any 
part  thereof  has  been  collected  and  paid.  Gregory  v.  Hart- 
ley  356 

11.  .    If  an  action  has  been  commenced  on  the  note,  the 

petition  must  show  either  that  the  action  has  not  proceeded 
to  judgment,  or  if  a  Judgment  has  been  obtained,  then  that 
an  execution  against  the  property  of  the  defendant  (other  • 
than  the  mortgaged  premises)  has  been  returned  unsatisfied 
in  whole  or  in  part,  and  that  the  plaintiff's  remedy  is  ex- 
hausted.   Id, 856 

12.  Statement  of  Faots.  In  pleading,  each  party  must  set 
forth  a  plain,  concise  statement  of  facts  relied  on  to  main- 
tain  his  cause  of  action,  or  his  defense  to  the  action.    AUen* 

V.  8aunder$ 436 

18.  Amendment  of.  When,  on  a  trial  of  an  action  com- 
menced against  the  members  of  a  partnership,  as  such,  it  is 
discovered  that  the  transaction  was  really  with  a  single 
member  of  the  firm,  in  his  individual  capacity,  the  court 
may  permit  an  amended  petition  to  be  filed  changing  the 
title  and  form  of  the  action  accordingly.    Seed  v.  Beardsley.  498 

14  Answer.  In  an  action  on  a  promissory  note  by  the  payee, 
the  defendant  answered  a  former  suit  by  another  person,  in 
which  he  had  recovered  Judgment  dismissing  the  case,  but 
there  was  no  allegation  to  the  eff.-ct  that  the  payee  had  dis- 
posed of  the  note,  or  any  interest  therein,  to  ihe  plaintiff  in 
the  former  suit  Held,  That  the  answer  constituted  no 
defense.    Brandt  9,  AUfen 504 

See  Counties,  a    Pbaotiob. 

PRACTICE. 

1.  Demurrer.  When  a  demurrer  only  specifies,  as  ground 
therefor,  that  the  facts  stated  in  the  petition  are  not  sufficient 
to  constitute  a  cause  of  action,  the  court,  in  its  decision  of 
the  demurrer,  shotdd  confine  itself  to  that  single  objection. 
Turner  9,  AJUhaui 55 

8.  Action:  Mi8J0nn>SB.  And  even  if  there  be  a  misjoinder 
of  different  causes  of  action,  if  the  defendant  do  not  object, 
it  is  not  within  the  province  of  the  court  to  do  so.    Id.....    56 
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8.      :     LBGAL  Ain>  EqUTTABLB    KAT  BS  JOINBD,   WHBH. 

Legal  and  equitable  caases  of  action  may  be  properly 
joined  wheneyer  they  fall  within  Sec.  87  of  the  Code  of 
Civil  Procednre.  This  section  of  the  statute  is  not  in  con- 
flict with  Sec.  0,  Art  YI,  of  the  constitution,  by  which 
district  courts  are  given  *'both  chancery  and  common  law 
jurisdiction."    Id. 56 

4  Instructions  to  Jury  :  yxbdiot.  Where,  from  the  testi- 
mony in  a  case,  the  facts  are  in  dispute,  it  is  error  for  the 
court  to  direct  the  juiy  how  they  shall  find  a  verdict.  HaU 
0.  Vanier 85 

5.  Bill  of  Exceptions.  Where  evidence  has  been  intro- 
duced in  the  court  below,  which  is  not  properly  a  matter  of 
record,  a  par^  who  desires  to  avail  himself  of  it  in  the  su- 
preme court  must  preserve  the  same  by  a  bill  of  exceptions. 
Ray  V,  MoMn 101 

6.  Affidavits  of  Jtirors  in  support  of  a  motion  for  a  new 
trial,  which  are  not  embodied  in  the  bill  of  exceptions,  will 
not  be  considered  by  the  supreme  court    Id 101 

7.  Costs  in  Cases  where  Justice  of  the  Peace  has 
Jurisdiction.  Where  a  Justice  of  Uie  peace  has  Juris- 
diction of  an  action,  and  it  has  been  brought  in  any  other 
court,  the  plaintiff  cannot  recover  costs.    Id, 101 

8.  Motion  for  19'ew  Trial.  In  an  action  at  law,  in  order  to 
obtain  a  review  of  the  case  in  the  supreme  court,  the  party 
aggrieved  must  have  presented  to  the  court  below,  by  mo- 
tion for  a  new  trial,  his  objections  to  the  judgment  or  order 
of  the  court,  and  have  obtained  a  ruling  thereon.  HvU  «. 
MiUw ; ,...  128 

9.  Verdict:  weight  of  xvmBircB.    In  a  jury  trial,  where 
the  evidence  is  conflicting,  the  verdict  will  not  be  set  aside 
simply  because  the  testimony  to  support  it  is  not  entirely  . 
satisfactory  to  the  court.    High  «.  MerehanU  Bank i65 

10.  ,    When  conflicting  testimony  is  fairly  submitted  to 

a  Jury,  the  court  has  no  right  to  interfere  with  their  finding, 
on  the  ground  of  a  mere  difference  of  opinion  as  to  its 

weight    Id..., 155 

See  also  Hedman  9.  Andenon • • 892 

11.  : .    But  if  a  verdict  is  clearly  against  the 

weight  of  the  evidence,  a  new  trial  should  be  granted. 

Bpwrgeon  v.  Clemmons 807 

i9m  ako  MaUh&w9an  9.  Burr 818 
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13.  : .    Where,  on  the  trial  of  a  defendant  under 

the  bastardy  act,  an  alibi  was  established  by  two  credible 
witnesses  in  addition  to  that  of  the  accused,  as  against  the 
unsupported  testimony  of  the  mother  of  the  child — HM^ 
That  the  yerdict  should  be  set  aside  as  being  against  the 
evidence.    Id 807 

IS.  Error.    iRRBUEYAirr  TssTncoNT.    On  a  Jury  trial,  the  ad- 
'  mission  of  irrelevant  testimony  tending  to  prejudice  the 
adverse  party  is  good  ground  for  the  reversal  of  the  judg-  * 
ment    Id 155 

14.  :    Charge  to  jury  when  thrrb  is  ho  svidencb 

TO  WHICH  IT  IS  AFFLiOABLS.  Where  the  court,  in  charging 
the  jury,  gives  an  instruction  not  called  for  by  the  evidence, 
lind  which  is  calculated  to  mislead  them,  the  Judgment  will 

be  reversed.    Id.. 155 

15.  Attachment :  Affidavit  in.  An  objection  that  afliant's 
name  was  omitted  from  the  body  of  the  affidavit,  he  having 
duly  signed  it  at  the  close,  is  technical  merely,  and  no 
ground  for  dissolving  the  attachment.   Budolfv.  McDonald.  168 

16.  :  YBNUB;  AMBNDMBNT  OF.    The  waut  of  a  venue, 

however,  if  taken  advantage  of  by  the  defendant  at  the  pro- 
per time,  is  a  fatal  defect,  unless  cured  by  amendment  And 
when  the  venue  is  omitted  by  mistake,  it  is  proper  for  the 
court  to  allow  an  amendment  in  accordance  with  the  facts. 
Id. 168 

17.    :  motion  TO  DISSOLVE ;  WHBN  TO  BB  MADB.     But  tO 

be  available,  the  motion  to  dissolve,  in  such  cases,  must  be 
made  before  final  judgment  in  the  action.    Id. 168 

18. :  SUBSEQUENT  ATTACHING  CREDITOR.  And  a  subse- 
quent attaching  creditor,  even  if  he  could  take  advantage 
of  this  defect  at  all,  which  we  do  not  decide,  'is  entitled  to 
BO  advantage  over  the  defendant  in  this  respect.    Id. 168 

19.  : .    The  true  rule  of  practice  in  such  case  is, 

that  where  property  is  seized  under  an  order  of  attachment, 
and  no  question  of  ownership  is  raised  nor  any  fraud  or 
collusion  charged,  final  judgment  in  the  action  concludes 
all  inquiry,  by  third  persons,  concerning  the  validity  or  reg- 
ularity  of  the  proceedings,  no  matter  how  erroneous  they 
may  have  been,  provided  the  court  had  Jurisdiction.    Id...  168 

20.  — ■ — :  WAIVER  BT  DEFENDANT.    The  defendant  in  attach- 
.  ment  may  waive  anything,  when  it  will  cause  no  substantial 

injustice  to  the  other  creditors,  or  is  not  intended  to  guard 
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their  rights,  and  if  he  do  so,  a  snbeeqnent  attaching  creditor 
can  take  no  adyantage  of  a  former  by  reason  of  any  such 
waiver.    Id 164 

21.  Exception  to  Charge  to  Jury.  In  order  to  obtain  are- 
view  of  instructions  given  to  a  jary  in  the  court  below,  in 
civil  cases  especially,  it  is  necessary  that  they  be  excepted 
to  at  the  time  when  given.    And  the  rule  is  the  same  when 

.a  proper  instruction  tendered  byja  party  is  rejected  by  the 
court.     Bladsa,  Wint&rstein 224 

22.  Exception  to  Final  Judgment.  It  is  not  necessary 
that  exception  be  taken  to  a  final  Judgment  to  entitle  a  party 

to  have  it  reviewed.    Id 224 

28.  And  Exceptions  to  Instructions,  to  be  available,  must 
be  taken  at  the  time  the  instructions  claimed  to  be  errone- 
ous were  given ;  exceptions  cannot  be  taken  before.  Chr- 
rUon^.ThB  People. 275 

24.  Evidence.  Impbachbcbnt  of  witness.  A  witness  may 
be  impeached  by  bringing  other  witnesses  to  swear  that  his 
reputation  for  truth  is  bad.  In  this  mode  of  impeachment, 
however,  it  is  not  competent  to  show  what  two  or  three  per- 
sons only  may  fhiuk  or  say  concerning  him,  but  the  inquiry 
should  be  confined  to  the  general  estimation  in  which  he  is 
held  by  his  neighbors  and  acquaintances.  MaUheweon  e. 
Burr 812 

25.  Instructions:  not  to  bb  bbfusbd  whbn.  When  an  in- 
struction is  requested  which  states  the  law  correctly  in 
any  possible  view  of  the  evidence  it  ought  not  to  be  refused. 
Jd. 812 

26.  :    SHOULD  BB  CLBAB  AND  DBFiNPrB.    If  an  iustruo* 

tion  containing  several  distinct  propositions  is  so  confhsed 
and  indefinite,  as  to  some  of  them,  as  to  convey  no  clear 
idea  of  what  is  intended,  the  whole  instruction  may  be  pro- 
perly rejected.    Id 819 

27.  :  SHOULD  NOT  TBND  TO  PRBJT7DICB.  If  an  instruc- 
tion be  given  not  called  for  by  the  evidence,  and  which  had 
a  direct  tendency  to  prejudice  the  party  complaining,  anew 
trial  will  be  granted.    Id 812 

28.  G-amishment  after  Judgment:  The  process  of  gar- 
nishment under  section  244  of  the  civil  code  is  authorized 
only  when  there  is  a  Judgment  rendered,  upon  which  exe- 
cution has  been  issued  and  returned  unsatisfied  for  want  ot 
property  whereof  to  levy  and  collect  the  debt  OUmgh  e. 
Buck 848 
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99.  ,    If  in  gach  case,  after  prooeM  of  garnishment,  the 

judgement  ie  set  aside,  the  garnishment  becomes  dissolved 
and  the  garnishee  discharged.    Id 848 

80.  An  Order  of  Courts  in  making  up  the  pleadings,  to  which 
no  exception  is  taken,  will  not  be  reviewed  on  error.  Healy 

9.  AtOhnan  db  Oo 849 

81.  Jtirisdiotion,  An  oUm  summons  is  not  made  necessary 
by  the  filing  of  an  amended  petition.  Jurisdiction  over  the 
person  of  the  defendant,  once  acquired,  will  continue,  and 
can  be  lost  only  by  an  actual  dismissal  of  the  action.    Id. .  849 

82.  Evidence.  Where  evidence  is  before  the  court  which  is 
unimpeached,  the  court  cannot  disregard  it  If  improper  it 
should  have  been  excluded ;  if  properly  admitted  it  must  be 
considered  and  given  due  weight.  Boberts  v.  Oity  of  Lincoln.  852 

88.  Finding^  of  the  Cotirt.  Where  the  finding  of  the  court 
is  clearly  against  the  weight  of  evidence,  the  Judgment  will 
be  set  aside.    Id 852 

84.  Decree.  iirrBiiBST.  A  decree  can  draw  interest  at  the 
rate  of  twelve  per  cent  only  in  cases  where  the  debt  upon 
which  it  was  predicated  was  drawing  interest  at  that  rate. 
Gregory  v.  Hartley 856 

85.  Syectment.  dbfsnsbs.  Under  the  code,  an  equitable  de- 
fense may  be  set  up  in  an  action  of  ejectment.    Btalnaker 

«.  MorriMn 864 

36.  Exceptions  to  Beport  of  Beferee.  Where  no  excep- 
tions are  filed  to  the  report  of  a  referee  his  finding  of  the 
facts  will  be  conclusive.    McMwiry  «.  Brown 869 

37.  Judgment  on  Beport  of  Beferee.  Where  an  action  at 
law  has  been  referred  to  a  referee,  who  has  made  his  report, 
on  which  Judgment  has  been  rendered,  such  Judgment  can 
only  be  reviewed  on  error.    Hotford  9.  SUme 878 

88.  Failure  to  Take  Exceptions.  When  no  exceptions 
are  taken  in  the  court  below,  in  an  action  at  law,  where  a 
trial  on  the  merits  has  been  had,  the  case  cannot  be  review- 
ed in  the  supreme  court    Id. 878 

89.  Motion  for  New  TriaL  In  an  action  at  law,  it  is  not 
suflacient  merely  to  take  exceptions  to  the  ruling  of  the  court 
confirming  the  report  of  the  referee,  but  the  alleged  errors 
must  be  brought  before  the  court  by  a  motion  for  a  new 
trial.    Id 878 

40.  Beferring  Iiegal  Action.  A  purely  legal  action  cannot 
be  referred  except  by  consent  of  parties;  but  the  court  will 
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presume  that  consent  was  given  when  the  record  foils  Id 
show  that  objections  were  made  to  a  reference.    Id 878 

41.  Witnesses.  The  question  of  the  credibility  of  witnesses 
rests  entirely  with  the  Jury.    S^dman  v,  Jndenon 899 

42.  Error  Without  Prejudioe.  An  error  resulting  in  no 
prejudice  to  the  party  complaining,  is  not  sufficient  to  re- 
▼erse  a  judgment    Mereer  f.  James 407 

48.  Transcripts  of  Becords.  A  transcript  must  show  when, 
where,  and  the  court  before  which  the  proceedings  were  had, 
so  that  it  shall  appear  from  the  record  that  they  were  had 
before  a  court  known  to  the  law,  and  are  coram  judio$. 
Olarkv.  WrigM 418 

44. .  If  the  record  does  not  show  that  aU  of  the  evi- 
dence introduced  on  the  trial  has  been  preserved  and  brought 
into  the  supreme  court,  its  entire  sufficiency  to  support  the 
verdict  cannot  be  questioned.    FouUbmt  v.  M&yen 414 

46. :    BILL  07  EZCSPTIOK&    Where  the  presiding  Judge 

certifies  only  that  the  testimony  set  out  in  the  bill  of  excep- 
ceptions  '4s  in  mbstanee  all  the  evidence  on  the  trial  of  this 
cause,  and  there  was  no  other  evidence  material  to  the  issue 
offered  by  either  of  the  parties,*'  the  finding  will  not  be  in- 
terfered with.    Id 414 

46.  Instructions.  Where  the  Jury  were  told  to  disregard 
**  all  evidence  in  relation  to  bills  upon  which  the  witnesses 
were  examined,"  but  it  not  appearing  what  these  **  bills  " 
were,  nor  what  the  testimony  respecting  them  was,  no  error 
in  this  particular  is  apparent,  and  the  propriety  of  the  in- 
struction will  be  presumed.    Id 414 

47.  Warranty.  Where  no  warranty,  either  in  fact  or  law,  is 
involved  in  a  contract  for  the  sale  of  a  thresher,  it  is  error 
for  the  court  to  instruct  the  Juiy  to  inquire  into  or  deter- 
mine any  question  of  warranty  in  such  case.  NiehoU  «. 
Hail 432 

48.  Signing  and  Veriiyng  Petition.  The  failure  to  sign 
and  verify  a  petition  is  no  ground  for  dismissing  an  action. 
FriU  9.  Bartiei 435 

48. .    When  these  defects  exist  in  a  petition  a  motion  may 

be  properly  interposed  to  strike  the  petition  from  the  files, 
which  will  compel  the  filing  of  a  new  petition  properly 
verified.    Id 435 

60.  Instructions  to  Jury.  An  instruction  asked  to  charge  the 
jury  that  there  is  no  proof  of  a  certain  matter  In  contro. 
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▼my,  when  there  was  some  testimony  In  referende  to  the 
matter,  though  very  slight,  was  properly  refused.  AUsn  9. 
Saunden ' 485 

51.  If  an  instmction  be  requested,  abstractly  correct,  but  not 
based  upon  the  evidence,  it  may  be  rejected.  Bsed  o. 
BemrdMley 488 

5S.  Flea  in  Bar.  A  party  cannot  avail  himself  of  the  bene^ts 
of  a  plea  in  bar,  or  of  a  former  recovery,  by  exceptions  to 
testimony,  or  by  motion  subsequent  to  the  trial;  it  must  be 
pleaded  to  make  such  defense  available.    AUen  «.  Saundera  486 

58.  Conflicting  Testimony :  new  tbial.  Where  there  is 
conflicting  testimony,  although  the  court  may  incline  to  the 
opinion  that  the  result  of  the  trial  ought  to  have  been  some- 
what different  fh)m  that  reached  by  the  Jury,  this  is  not  a 
good  reason  for  setting  aside  their  verdict  MeOune  «. 
Thofna$ 488 

54.  :    .    If  testimony  is  conflicting,  it  is  within 

the  province  of  the  jury  to  determine  what  portion  shall 
be  received  and  what  rejected.  The  court  may  lay  down 
rules  by  which  the  credit  of  witnesses  may  be  tested,  but 
the  application  of  those  rules  should  be  left  entirely  to  the 
jury.    Id 488 

55.  BeviTor  of  Action:  tttlb  of  causb.  Where  upon  the 
death  of  a  plaintiff  there  is  an  order  of  revivor  in  the  name 
of  the  administrator  duly  entered,  the  failure  of  the  clerk 
to  change  the  title  of  the  case  accordingly  is  not  fatal  to  the 
judgment  subsequently  rendered.  This  is  a  mistake  that 
may  be  remedied  on  motion,  even  after  Judgment  Brandt 
9.Alb&rs 504 

86.  Evidence:  bboord.  When  the  record  does  not  contain 
all  the  evidence,  or  show  that  no  evidence  was  Introduced 
or  offered  relative  to  issues  of  fact  in  a  trial  before  the 
court,  it  will  be  presumed  that  the  findings  of  the  court  are 
based  on  sufficient  proof  of  the  facts.    H&ndrix  v.  Bieman,  517 

(n.  Bevivor  of  Actions.  The  statute  provides  the  mode  and 
regulates  the  practice  in  cases  of  revivor  of  actions,  and  the 
judgment  or  final  order  of  revivor  under  the  mode  pre- 
scribed, unless  reversed  or  vacated  on  error,  is  conclusive, 
and  cannot  be  reviewed  on  the  subsequent  trial  of  the 
cause.    Id 517 

86l .    And  in  such  case,  a  plea  of  ne  tmquei  adminMrtt 

tor  subsequently  pleaded  to  the  action,  is  bad,  and  may  be 
treated  as  surplusage.    Id.,.* 517 

40 
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69.  Allowance  of  Attorney's  Fee.  When  the  instrumeiit 
saed  on  proYldes  for  an  attorney's  fee,  the  allowance  of  the 
fee  is  no  part  of  the  Judgment  for  the  debt  itaelf,  but  it  ia 
taxed  as  costs,  and  is  subject  to  exceptions  and  review  in 
like  manner  as  the  taxation  of  other  costs  may  be.    /d. ...  517 

(K).  Motion  for  New  Trial.  The  statute  requiring  a  motion 
for  a  new  trial  to  be  made  at  the  term  at  which  the  verdict 
was  rendered,  and  within  three  days  after  its  rendition  (ex- 
cept for  newly  discovered  evidence),  is  mandatory ;  and  if 
the  motion  is  afterwards  made,  it  is  of  no  avail  to  the  par^ 
tUingit    Faxv.Meacham 630 

See  Appeal.    Attachmbkt.    Banxruptot.    Execution. 
EXBicPTioN.   Judgment.   MoBTOAaB.    Rbpleyin. 

PRACTICE  IN  CRIMINAL  CASES. 

1.  Felony,  jubibdictionofpoliob  judge.  The  police  Judge 
in  cities  of  the  first  class  has  no  Jurisdiction  in  cases  of 
felony,  except  to  recognize  the  accused  to  api>ear  before  the 
district  court  for  trial.    TTumtpson  v.  The  State 102 

2.    :    .    Where  thjB  charge  against  the  prisoner, 

in  the  police,  was  petit  lareenpf  and  the  Jury  returned  a  ver- 
diet  of  "guilty,**  and  fixed  the  value  of  the  property  stolen 
at  |86  OO^Heldt  that  this  verdict  was  no  bar  to  an  indict- 
ment for  grand  larceny  in  the  district  court  for  stealing  the 
same  property,  as  no  valid  Judgment  could  have  been  ren- 
dered thereon.    Id 108 

8.  Autrefois  Convict:  plea.  If  the  accused  is  charged 
in  one  court,  in  an  indictment,  with  an  offense  for  which  he 
was  convicted  in  a  foreign  country,  and  also  in  a  second 
count  is  charged  with  a  different  and  distinct  offense,  the 
pletk  of  a/utrrfaieeoMietlBhtA.    MarshdU  9.  The  8taU 180 

When  a  defendant  pleads  not  guilty,  he 


cannot  in  connection  with  such  plea,  by  other  pleas  raise 
questions  in  respect  to  a  former  conviction.    Id 130 

5.  Instmctions  to  Jury.  The,  charge  of  the  court  to  the 
Jury  should  be  a  clear  and  explicit  statement  of  the  law  ap- 
plicable to  the  facts  in  the  case,  and  should  cover  all  ques- 
tions involved  in  the  issue.    Milton^.  The  State 186 

6.  If  the  original  complaint  in  a  case  of  misdemeanor  ap- 
pealed to  the  district  court  be  lost,  the  court  may  order  a 
new  complaint  to  be  substituted  covering  the  same  offense 

as  shown  by  the  Justice's  transcript    Baye  «.  The  State. ...  167 


1 
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7.  Bape :  joihdbb  ov  counts  in  an  indictmbnt.  It  is  proper 
in  an  indictment  to  join  a  count  for  an  assault  to  commit  a 
rape  with  a  coont  for  rape  itself.    Cfarrison  «.  The  State. ...  275 

8.    :    BYiDENCE.    Where  evidenbe  of  good  character  is 

before  the  jury  it  is  their  duty  to  give  it  such  weight  as 
they  think  it  is  entitled  to.  It  Is  the  province  of  the  Jury 
to  weigh  the  evidence  and  determine  the  facts,  and  they 
should  be  left  as  free  and  untrammelled  to  give  such  weight 
to  the  evidence  of  good  character  as  they  are  in  relation  to 
other  facts.    Id 275 

'i^.  Presumptions  of  Innocence.  In  the  absence  of  evi- 
dence to  the  contrary  the  law  presumes  every  one  innocent. 
And  this  legal  presumption  of  innocence  is  a  matter  of  evi- 
dence, to  the  benefit  of  which  the  party  accused  is  entitled. 
Id 275 

10.  Judgment  in  Criminal  Cases.  A  Judgment  of  an  in- 
ferior court  in  a  criminal  action  is  conclusive,  unless  ap- 
pealed from,  or  reversed  on  proceedings  in  error.  Expourte 
Fieher 809 

11. ^.    ffabeai  eorpue  is  not  a^.proper  proceeding  to  reriew 

such  judgment;  nor  will  the  court,  upon  such  writ,  look  be- 
yond the  judgment  and  re-examine  the  charges  on  which  it 
was  rendered,  or  the  decisions  upon  questions  of  law  raised 
on  trial  of  such  case.    Id 309 

12.  Continuance.  On  motion  for  a  continuance  it  is  not  good 
practice  to  permit  counter  affidavits  as  to  what  an  absent  wit- 
ness would  testily.    WiUicmt  v.  The  State 834 

18. :  AFFIDAVIT.  An  affidavit  of  the  prisoner  to  the  ef- 
fect that  he  had  been  informed  that  a  person  absent  from 
the  state  would  swear  to  certain  material  facts  is  not  suffi- 
cient to  warrant  a  continuance.  If  the  information  came 
from  the  proposed  witness,  it  should  be  so  stated,  but  if 
ft^m  a  third  party  who  knows  he  would  so  testify,  then  the 
affidavit  of  that  person  should  be  procured.    Id 334 

14.  Murder:  ncpuBD  icaliob.  On  a  trial  for  murder,  where 
the  prosecution  establishes  against  the  prisoner  an  inten- 
tional homicide,  and  nothing  explanatory  is  shown,  the  im- 
plication of  malice  at  once  arises,  which  it  is  incumbent 
upon  the  prisoner  to  remove.    Id. 835 

15.  Charge  to  the  Jury.  Instructions  given  to  a  Jury  should 
be  applicable  to  the  case  as  made  by  the  testimony,  and  if 
they  are  not,  and  have  a  tendency  to  mislead,  the  judgment 
will  be  reversed.    Id 335 
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16.  Verdict.  The  Jury  returned  a  written  yerdlct  in  these 
words;    **We,  the  Jury  in  this  case,  being  duly  impaneled 

and  sworn,  do  find  and  say  that is  gailty  of 

manslaughter."  This  was  held  to  be  void,  for  wholly  omit- 
ting in  any  manner  to  designate  the  defendant  as  the  guilty 
party.    Id 886 

17. .    Under  an  iQdictment  diarging  murder  in  fhe^st 

degree  where  the  Jury  finds  the  defendant  guilty  of  man- 
slaughter merely,  the  failure  to  specifically  negative  the  fact 
that  the  crime  was  of  a  higher  grade  than  that  found  is  no 
ground  for  a  reyersal  of  the  Judgment.    Id 885 

18.  Evidence.  Under  section  828  of  the  criminal  code, 
neither  husband  nor  wife  are  competent  to  testify  concern- 
ing any  communication  made  by  one  to  the  other  during 
marriage.  But  when  papers  or  letters  are  offered  in  evi- 
dence on  the  trial  of  a  cause,  which  are  pertiuent  to  the  is- 
sue, they  should  be  admitted,  and  the  court  will  not  take 
notice  how  they  were  obtaUied,  nor  will  it  form  a  collateral 
issue  to  determine  that  question.    Oeiger  v.  The  State 545 

19.  .    Where  there  is  no  testimony  whatever,  showing  the 

9dlue  of  property  stolen  by  the  accused,  other  than  that 
with  which  he  stands  charged  in  the  indictment,  it  is  not 
error  for  the  court  to  reftise  to  instruct  the  Jury  that  they 
cannot  add  the  value  of  such  property  to  that  in  the  indict- 
ment,  the  court  having  previously  instructed  the  Jury  that 
the  ownership  of  the  property  stolen  must  be  proved  as 
charged  in  the  indictment.    Id 546 

90.  Discretion  of  Trial  Ck)urt  in  Sentencing  Prisoner. 
Within  the  limits  fixed  by  the  statute,  the  term  of  imprison- 
ment to  which  a  party  convicted  of  crime  may  be  sentenced, 
rests  entirely  with  the  Judge  of  the  court  before  whom  the 
case  was  tried,  and  it  will  not  be  set  aside  because  it  seems 
to  be  severe.    Id.../. 546 

Bee  GoiTBTS.    CBiicmAL  Law. 

PRAOnCE  IN  COUNTY  COURTS. 
See  CouzTFT  Coubts. 

TRAUnCE  IN  8UPRBMB  OOUBT. 

1.  Ai&dayits  of  Jurors  in  support  of  a  motion  for  a  new 
trial,  which  are  not  embodied  in  the  bill  of  exceptions, 
will  not  be  considered  by  the  supreme  court  JSoy  v. 
Mason 101 
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2.  Setting  Aside  Judgpnent.  An  accident  or  mistake  in 
respect  of  a  fact  occurriog  on  the  trial  of  a  cause  in  the 
district  court,  which  is  not  incorporated  in  a  bill  of  ex- 
ceptions .and  made  a  part  of  the  record,  is  not  sufficient 
ground  to  set  aside  the  judgment  of  the  supreme  court  and 
to  grant  a  new  trial.    MarriU  v,  Taylor 286 

8.  Behearing  of  a  Cause.  A  petition  for  the  rehearing  of 
a  cause  upon  such  ground  is  somewhat  in  the  nature  of  a 
writ  of  error  in  fact,  and  lies  only  to  the  same  court  in 
which  the  judgment  was  given  to  examine  its  own  record 
and  rectify  the  error,  if  any  exist    Id 286 

4.  Proceedings  in  Error.  Under  the  constitution  and 
statute  relating  to  proceedings  in  error  the  supreme  court 
can  only  reverse,  vacate,  or  modify  a  judgment  rendered  by 
the  disUict  conrt  for  error$  appearihg  on  the  record.    Id.,..  286 

5.  Rehearing :  affidavits  inadmissiblb.  Upon  an  appli- 
cation for  a  rehearing  thu  court  cannot  receive  any  afflda- 
Yits  in  leiipect  of  mailers  entirely  foreign  to  the  record.  Id.  236 

See  Appeal. 

PRECINCTS. 
See  Bonds. 

PRE-EMPTION. 
Bee  Public  Lands  of  the  UNrrsD  Statbs. 

PRESUMPTIONS. 
Bee   Cbihinal  Law.    Evidenob.    Practiok,  66.    Prao- 

TICB  IN  CRIUINAL  CaBES. 

PRINCIPAL  AND  AGENT. 

1.  Power  of  Agent.  The  character  of  a  power  under  which 
an  agent  may  execute  a  deed  for  another  depends  upon  the 
presence  or  absence  of  the  principal.    MeMurtry  v.  Brown.  868 

8.  Execution  of  Deed  by  Agent.  If  the  deed  is  signed 
in  his  presence,  by  his  direction,  an  oral  request  is  all  that 
is  required.  But  when  the  deed  is  to  be  made  in  his  ab- 
sence the  authority  must  be  given  by  an  instrument  under 
the  hand  of  the  principal,  and  duly  acknowledged.  Id....  868 

S.     :     AUTHORITY   TO    AFFOIHT    8UB-AGENT8.       An    agent 

can  do  for  his  principal  only  that  which  his  principal  au^ 
thoiizes.    Ordinarily  an  agent  appointed  to  transact  a  par- 
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ticular  business  has  not  thereby  a  right  to  make  another 
person  the  representative  of  his  principal.  Fumoi  v,  Frank- 
man 429 

4.    :    .    But  when  the  general  agent  is  Bpecially 

authorized  to  employ  sub-agents  to  act  in  the  name  of  his 
principal,  the  farther  authority  to  bind  the  principal  for 
their  payment  will  be  implied.    Id 429 

6.    :    -: .    A   private   understanding   between   the 

principal  and  general  agent,  by  which  the  latter  was  him- 
self to  pay  such  sub-agents  for  their  services,  would  bind 
them  if  not  brought  to  their  notice.    Id 420 

6.  Frinoipal  Bound  When.    The  acts  of  a  general  agent 
with  reference  to  the  subject  of  the  agency  will  bind  his 
principal,  although  he  may  have  received  private  instruc- 
tions narrowing  his  authority,  unless  such  instructions  are 
known  to  the  party  dealing  with  him.    Id 420 

7.  Declarations  of  Agent :  when  inadhissiblb.  A  trus- 
tee holding  the  legal  title  to  land  merely  for  convenience  of 
transfer  in  case  of  sale,  and  who  deeded  it  to  a  vendee  by 
direction  of  the  owner  by  whom  the  sale  was  made,  cannot 
bind  the  vendor  by  declarations  respecting  the  considera- 
tion. A  conversation  had  between  the  yendee  and  such 
trustee,  concerning  the  consideration,  in  the  absence  of  the 
vendor,  is  not  admissible  in  evidence  against  him.  Beed  v. 
BMrdsley 403 

See  Husband  aitd  Wifb.     Rbal  Propbbtt.     XJbubt. 

PRINCIPAL  AND  SURETY. 

1.  Bights  of  Surety.  Subrogation  is  purely  an  equitable 
result,  and  the  right  of  a  surety  to  be  subrogated  to  rights  of 
the  creditor  does  not  depend  on  contract,  but  rests  alone 
upon  principles  of  justice  and  equity;  and  when  such  claim 
is  contes^d,  it  depends  on  facts  to  develop  and  determine 
the  rights  of  the  parties  in  interest.    Baton  v.  Hastjf 410 

2.  The  ftill  relation  of  creditor  and  debtor  arises  be- 
tween principal  and  surety  the  moment  the  surety  pays  the 
money.    8mith  «.  Kinney 447 

See  JunexBNT,  12.    Justicb  of  thb  Pbacb,  8,  ft. 

PRINTING. 
See  County,  4. 
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PRIVATE  PROPERTY. 
See  Constitutional  Law,  0. 

PROBATE  COURTS. 
See  County  Court.    Estates  of  Decedents. 

PROMISSORY  NOTES. 
See  JuflmcBS  of  the  Peace.    Negotiable  Instruments. 

PUBLIC  LANTO  OP  THE  UNITED  STATES. 

1.  Taxation.  Lands  purchased  fVom  the^  United  States  by 
private  entry  are  subject  to  taxation  as  soon  as  the  sale  is 
completed  by  the  payment  of  the  purchase  money.  But, 
until  this  time,  the  land  is  not  so  liable,  and  every  step 
taken  by  way  of  the  assessment  or  levy  of  taxes  is  void. 
Donav'in  «.  Kloke, 134 

2.  Pur'ehase.  The  plaintiflf,  in  1869,  purchased  at  private 
entry  the  south-east  quarter  of  a  section  of  public  lands, 
and  received  the  usual  certificate.  In  1878  this  entry  was 
cancelled,  and  he  was  permitted  to  enter  in  lieu  thereof  the 
north  east  quarter  of  the  same  section.  But,  instead  of  issu- 
ing to  him  a  new  certificate,  the  old  one,  numbered  2,258, 
was  so  changed,  by  writing  across  its  face,  as  to  make  it 
apply  to  the  latter  tract,  but  without  changing  its  date — 
Held,  that  by  this  transaction  as  to  the  northeast  quarter, 
the  plaintiff  became  the  owner  in  1878,  and  not  in  1869,  the 
date  of  the  certificate.    Id 124 

8.     :  CERTIFICATE  OF  PURCHASE.    Where  a  certificate  of 

purchase  is  so  changed,  it  will  be  given  the  same  effect  as 
if  it  were  actually  issued  at  the  date  of  such  substitution. 
Id 124 

4.  Pre-emption  along  Line  of  Railroad.  The  e^n. 
numbered  sections  along  the  line  of  the  Union  Pacific  R.  R 
and  its  branches  may  be  settled  upon  and  entered  imder  the 
provisions  of  the  pre-emption  and  homestead  laws,  but  are 
not  subject  to  private  entry.    Stalnaker  v.  Morrison 868 

6.  :  u.  F.  R.  R. :  B  *  M.  R.  R.  The  B.  &  M.  R  R  exten- 
sion is  one  of  the  branches  of  the  Union  Pacific  R  R,  and 
the  lands  within  the  limits  of  the  grant  to  that  corporation 
are  not  subject  to  private  entry.    Id. 868 

6.     :  .    It  is  only  in  cases  where  lands  are  subject 

to  private  entry  at  ihs  date  of  settlemerUy  that  a  pre-emptor 
must  make  proof  and  payment  within  a  year  from  the  date 
of  settlement    Id 863 
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7.     :  .    When  lands  have  been  offered  at  public 

sale,  and  thereby  become  subject  to  private  entry,  if  they 
are  afterwards  included  wiihin  the  boundaries  of  a  grant  to 
a  railroad  company,  and  are  thereby  withdrawn  from  pri- 
vate eAtiy,  and  subject  to  settlement  and  entry  under  the 
pre-emption  and  homestead  laws  exclusively,  they  are  to  be 
treated  in  all  respects  like  unoffered  lands.    Id, 364 

8.     :  .    A  party  pre-empting  any  portion  of  such 

lands  has  thirty  months  after  the  date  Of  filing  his  declara- 
tory statement  in  which  to  make  final  ^roof  and  pay  for  the 
same.    Id 864 

9.     :  .    The  object  of  the  guards  thrown  around 

the  privilege  of  pre-emption  by  the  law,  is  to  secure  on  the 
public  lands  actual  permanent  settlers.    Id, 864 

PURCHASER 
8ee  MoBTGAOB.    RsAii  Piiofbrtt,  1,  2, 9. 

RAILROADS. 

1.  Constitutional  Law.  That  part  of  the  act  of  June  23, 
1867,  which  gives  to  the  owner  of  live  stock  "  double  the 
value  "  of  his  property  accidentally  injured  or  destroyed  on 
a  railroad  track,  is  void.    A.  dh  N.  R.  B.  v.  Baty 87 

See  AppBAii,  3.    Bonds. 

Public  Lands  of  thb  Unitbd  Statbb. 

RAPE. 

Bee  Crikinal  Law,  7. 

REAL  PROPERTY. 

1.  A  bona  fide  purchaser,  for  a  valuable  consideration, 
without  notice,  is  protected,  whether  purchasing  f^om  the 
fraudulent  grantor  or  grai^tee.    Tootle  A  Mauls  «.  Dwm, ...    98 

2.  Conveyance:  rbgistration.  The  proper  registration 
of  a  conveyance  operates  as  constructive  notice  to  all  sab 
sequent  purchasers  of  any  estate,  legal  or  equitable,  in  the 
same  property;  and  such  notice  given  by  the  record  is  as 
effectual  in  law  as  personal  notice.    Bdmi'MUr  «.  Higgim.  265 

8.  Deed.  A  deed  at  common  law  is  defined  to  be  a  written 
instrument  under  seal,  containing  a  contract  or  agreement, 
which  has  been  delivered  by  the  party  to  be  bound  and  ac- 
cepted by  the  obligee  or  covenantee.     McMwrtry  v.  Brown.  368 


>  f 


INDEX.  601 

4.    :    POWER  TO  ooHVBY.     A  mere  power  toconvejrlg 

not  regarded  In  law  as  a  contract,  therefore,  it  is  not  neces- 
sary that  the  donee  of  a  power  should  be  capable  of  con- 
tracting.    U 368 

5.  TroBpass.  In  order  to  maintain  an  action  ot  trespass 
jPUOTtf  dauwm  f regit  by  one  not  holding  the  legal  title  to 
lands,  he  must  shpw  an  actual  pogsession  in  himself  at  the 
time  the  alleged  trespass  was  committed.  Torgensenf),  Tor- 
gensen 383 

6.     :  POSSESSION.    It  is  not  necessary  that  ,the  party  in 

possession  should  actually  reside  on  the  land ;  his  posses- 
sion may  be  obtained  by  cultivation,  fencing,  or  otherwise 
improving  the  land.    Id 888 

7.  :  ,  When  land  is  unimproved  and  unoccu- 
pied, the  person  holding  the  legal  title  is  deemed  to  be  in 
possession  thereof.    Id 888 

8.  Deeds:  szecution.  Mere  imbecility  or  weakness  of 
mind  will  not  avoid  a  contract  or  deed.  There  must  be  a 
total  want  of  reason  or  understanding.    Johnson  v.  Phifer.  401 

9.  Agreement  to  Exchange  Lands :  measure  of  daic- 
AGES  on  failure  TO  PERFORM.  On  agreement  to  exchange 
lands,  if  one  of  the  parties  performs  the  contract  on  his 
part  by  conveying,  and  the  other  neglects  to  do  so,  and  fi- 
nally pats  it  out  of  his  power  to  perform,  the  true  measure 
of  damages  is  the  value  of  the  property  conveyed.  Reed  «. 
Beardsley 498 

See  Contract,  5,  6.     Husbanb  and  Wife.     Mortgaob. 

RECORDS. 
See  Courts.    Practiob,  48, 44.    Praoticb  in  Supbems  Court. 

REGISTRATION. 
See  Real  Property,  d. 

REPLEVIN. 

1.  JTudgment  for  Damages.  The  Judgment  for  damages 
in  favor  of  the  defendant  in  an  action  of  replevin  must  con- 
form in  amount  to  the  finding  of  the  Jury,  and  when  the 
verdict  is  silent  on  this  point  Judgment  cannot  be  rendered 
for  any  amount  whatever.    Block  v.  WintertUin 234 

8.  Measure  of  Damages.  While  the  value  of  property  re- 
plevied is,  in  some  cases,  the  Just  measure  of  damages  to 
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which  a  party  is  entitled,  still  a  fonntl 

ages  shoald  never  be  omitted  wbeo  proper  to  b«  allowed. 

Id 224 

.     Where  the  defendant  in  replevin  lawMly  held  the 

property  by  vlrtae  of  &  levy  for  the  Batlsfaction  of  taxes 
which  he  wu  reqnlred  to  collect,  the  tneaaure  of  damages, 
wiUiin  the  value  of  the  property,  was  the  amount  of  the 
taxes  and  legal  costs  and  charges  in  making  the  collection. 

Td 224 

Pleading.  A  petition  in  replevin  should  sIMe  that  the 
plainiitf  is  the  owner  of  the  goods  songbt  to  be  recovered 
{or  has  aspecial  proper^  therein,  stating  its  nature),  that  he 
is  i-niitled  to  the  Immediate  possession  of  such  goods,  and 
that  Ihe  defendant  wrongfully  detains  the  same.  The  iiist 
of  the  action  is  the  uolawfal  detention  of  the  properly. 

Haggardv.  WaOen 371 

Verdiot.  In  replevin  the  gist  of  the  action  is  the  alleged 
onlanful  detention  of  the  property  at  the  commencement 
of  the  Buit.and  the  verdict  sboald,tecbDicaIly,  be  so  framed 
as  to  speak  anequi  vocally  on  tbls  point  But  not  with  stand- 
ing ihe  verdict  is  in  the  present  tense,  and  finds  tbat  the  de- 
fendant "doMnot  unlawfully  detain,"  and  that  "the  right 
cf  property  and  the  right  of  possession  thereof  ti  In  the  de- 
fendant," if  there  be  nolbiDjt  in  the  record  sboniog  a  possi- 
ble pnjudtce  to  the  plaintiff  by  reason  of  the  defect,  the 

verdict  will  not  be  disturbed.     Mercer  n.  J amtt 406 

:    jTumuKKT.    In  replevin,  where  the  Jary  by  general 

verdict  find  the  right  of  possession  in  the  plainliB,  at^essiog 
damages  for  Ibe  detention  of  the  property,  tliis  will  support 
a  Judgment  in  his  favor,  although  several  apeclBc  questions 
were  submitted  to  tbe  Jury,  to  some  of  which  no  answers 

were  returned.    Faatka^v.  Mysn 414 

:    .    Id  such  case  no  ot^ectiou  being  made  at 

the  return  of  the  verdict,  nor  until  after  the  jury  are  dis- 
charged; it  is  too  late,  afterward,  to  complain  of  the  omis- 
sion.   Id 414 

Praotioe;  dauaobshatbe  abbessbd  btthbcoiirt.  A 
inry  may  be  waived  and  damans  assessed  by  itae  court  In 

lona  in  replevin.    Bakn  v.  Daily 465 

Bee  Bahebdftct,  4,  7.    Hbrd  Law. 


See  Practick,  88, 37,  40. 
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REPLY. 
See  Pleading,  5. 

RESCISSION. 
See  OoNTBACT,  1, 8. 

REVENUE. 
See  Taxes. 

REVIVOR  OP  JUDGMENT. 
See  Judgment,  10. 

REVIVOR  OF  ACTIONS. 
See  Practice,  55,  57, 58. 

ROADS. 

1.  Highway :  how  crbatbd.  A  highway  may  be  created 
by  legislative  authority,  exercised  through  a  municipal  cor- 
poration authorized  to  open  streets,  or  through  the  general 
road  law,  or  by  dedication.   Stctte,  ex  rel  Sims  v.  Otoe  Oounty  129 

3.    :    DEDICATION.    A  dedication  is  defined  to  be  the  act 

of  devoting  or  giving  property  for  some  proper  object  in 
such  nianner  as  to  conclude  the  owner.    It  may  be  made 

by  parol,  and  may  be  presumed  from  lapse  of  time.    Id.,.  180 

8.  Prooeedings  in  Bead  Matters.  When  the  inhabitants 
of  a  county  desire  the  opening  of  a  new  road,  or  the  dis* 
continuance  or  change  of  a  road  heretofore  established,  at 
least  ten  land  holders,  residents  of  the  county,  must  give 
notice,  as  provided  by  law,  that  ihey  will,  at  a  specified 
time,  present  a  petition  asking  for  the  opening  of  a  new 
road,  or  the  discontinuance  or  change  of  a  road  heretofore 
established.    Id 180 

4.    .    Proof  of  posting  the  notices  should  be  made  by 

affidavit  of  the  party  who  posted  the  same,  stating  uihen^ 
where,  and  by  whom  the  notices  were  posted.    Id 180 

5.     :     JUBI8DICTI0N    OF   OOUNTT    COMMISSIONERS.       The 

commissioners  have  no  Jurisdiction  to  locate  a  county  road 
unless  the  petition  mentioned  above  has  been  presented  to 
them,  and  after  the  notice  thereof  has  been  given.  Bohin- 
eon  9.  Mathwick,  6  Neb.,  255,  adhered  to.    Id 180 

6.  Power  and  duty  of  ooiinty  commissioners  in  erect- 
ing public  bridges.    Clark  v.  Dayton 192 

FoVmer  «.  NuckoUe  County    420 
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SALE. 
See  CSoNBTrrunoKAL  Law,  8.    Fbaud.    Mobtoagb.    Yen- 

DOR  AND  YbNDBIB. 

SCHOOLS. 

1.  Powers  of  the  School  Boaifd:  tbacheb.  The  district 
school  board  is  specially  invested  by  statute  with  the  general 
care  and  management  of  the  school  and  the  employment  of 
the  teachers,  and  as  an  incident  to  these  powers,  has  a  right 
to  discharge  a  teacher  for  incompetence,  or  for  any  other 
sufficient  cause,  at  the  will  and  pleasure  of  a  migority  of 

its  members.    Bays  «.  The  State 168 

2.  The  Institution  for  the  Blind  is  not  an  educational  in- 
stitution within  the  meaning  of  section  19,  Art.  Y.  of  the 
constitution.    TJie  State  «.  Bacon 288 

3.  County  Superintendent  of  Public  Instruction.  The 
powers  and  duties  of  a  county  superintendent  of  public  In- 
struction are  derived  entirely  from  the  statute.  He  can 
only  exercise  such  powers  as  are  especially  granted,  or  are 
incidently  necessary  to  carry  the  same  into  effect.  It  must 
appear  from  the  record  of  his  proceedings  that  he  has  juris- 
diction, or  his  acts  will  be  void.    Batcliff  o.  Faris 688 

4.    :    DIVI6ION  OF  SOHOOL  DifiTRioTB.    When  the  Statute 

requires  him,  in  cases  where  a  new  school  district  is  formed 
in  whole  or  in  part,  from  one  or  more  districts  possessed  of 
a  school  house  or  other  property,  to  ascertain  and  determine 
the  amount  Justly  due  to  such  new  district  from  any  district 
or  districts  out  of  which  it  may  have  been  form^,  and  to 
certify  the  same  to  the  county  clerk — ffeldy  where  it  appear- 
ed that  there  was  no  finding  or  determination  whatever,  by 
the  superintendent,  as  to  property  of  toy  kind  retained  by 
a  district,  out  of  which  a  new  district  was  formed,  that  his 
certificate  to  the  county  clerk,  stating  the  amount  of  tax  to 
be  levied  on  the  old  district  to  be  paid  to  the  new,  when 
collected,  was  a  nullity.    Id 589 

See  Pbactiob  in  Crihikal  Cases,  8. 

SBnERIPF. 
See  Exemption. 

STATE  AND  STATE  OFFICERS. 

1.  Funding  State  Indebtedness.  The  funding  act  of 
February  14,1877,  requires  the  several  classes  of  state  in- 
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debtednesB  therein  specified  to  be  paid,  without  conditions 
or  abatement,  upon  presentation  of  the  warrants  or  certifi- 
cates of  indebtedness  to  the  treasurer  for  payment  State^ 
ex  rel.  Omaha  National  Bank  v.  McBride. 506 

2.  Duties  of  Auditor  of  Public  Accounts.  The  State 
Auditor  had  no  authority  to  audit,  adjust,  or  draw  warrants, 
or  make  orders  in  respect  of  any  part  of  the  indebtedness 
specified  in  said  act.    Id 606 

See  Board  of  Public  Lands  aitd  BuiLDiNeHi. 

STATUTES. 

1.  Construction.  The  words  **  deliberate  and  premeditated 
malice  "  in  the  statutory  definition  of  murder  in  the  first 
degree  were  intended  to  restrict  murder  in  that  degree  to 
cases  where  deliberation  was  shown  to  have  taken  place  be- 
fore the  commission  of  the  crime.    Milton  v.  The  State. . . .  136 

2.  .  The  several  parts  of  an  act  are  to  be  construed  to- 
gether in  order  to  ascertain  the  intention  of  the  legislature. 
Follmer  v.  NuekolU  County 204 

8.    .    As  a  primary  rule  the  intention  of  the  legislature  is 

to  be  collected  from  the  words;  if  the  words  are  not  explicit 
it  may  be  gathered  from  the  occasion  and  necessity  of  the 
law.  Words  are  to  be  interpreted  with  reference  to  the  gen- 
eral object  and  scope  of  the  statute.    Id 204 

4.    .    The  words  **  permanent  and  substantial  **  are  used 

in  section  15  of  the  road  law  in  a  descriptive  sense,  and 
apply  only  to  such  structures  as  are  of  a  permanent  and 
substantial  character,  and  do  not  include  merely  temporary 
structures  or  ordinary  repairs.    Id 204 

6.  All  statutes  in  pari  materia  must  be  taken  together 
and  construed  as  if  they  were  one  law.  Sendrix  v.  Eieman,  516 

See  Constitutional  Law. 

STATUTES  CITED  AND  CONSTRUED. 

Rbyised  Statutbb,  1866. 

Decedents,  Sec.  887,  Chap.  14.     Hendrix  v  Rieman 521 

Boads,  Sec.  16,  Chap.  ^.    The  State  v.  Buffalo  County 468 

Gbrbbal  Statutes,  1878. 

Cities  of  the  first  class,  Sec.  24,  Chap.  8.    Turner  «.  AUhaue, ...    72 

,  Sec.  66,  Chap.  8,  Thompson  i>.  The  State.  106 

Cities  of  the  second  class,  Sec.  83,  Chap.  9.  State  e.  Noonan. ...     18 
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Counties,  Sec.  14,  84,  Chap.  18.    Brown  v.  Otoe  County 115 

,  Sec.  14,  24,  Chap.  13.    The  State  c.  Buffalo  County 403 

Courts,  Sec.  (80),  Chap.  14.    Banks  v.  Uhl 148 

,  Sec.  (65),  (69),  Chap.  14.    Cox  v.  Tyler 302 

Frauds,  Sec.  11,  Chap.  25.    Rohieonv.Uhl 332 

,  Sec.  17,21,  Chap.  25.    Tootle  v.  Dunn 96 

Herd  Law,  Chap.  3.    Haggard  v.  Wallen 278 

Married  Women,  Sec.  1,  Chap.  4l.    Aultman  o.  Obermeyer 268 

, , , .    McMurtry  «.  Brown 375 

,  Sec.  3,  Chap.  41.    Pope  «.  Hooper 187 

Railroads,  Sec.  97,  Chap.  U.    Nebraska  R.  R.  «.  Van  Dusen 162 

,  Sec.  (146),  Chap.  11.    A.iSb  N.  R.  R.^,  Baty 40 

Real  Estate,  Sec.  16,  60,  Chap.  61.    Edmineter  v.  Higgine 268 

Revenue,  Sec.  1,  Chap.  66.    Donovan  v.  Kloke 127 

,Sec.  12,  Chap.  66.    Morrillv.  Taylor 242 

,  Sec.  104,  Chap .  #6     Id 247 

,  Sec.  (117),  Chap.  66.    Id, 246 

,  Sec.  (130),  Chap.  66.    Broum  v.  Otoe  County 119 

Roads,  Sec.  16,  Chap.  67.    Clark  v.  Dayton 202 

, ,  .    FoUmer  V.  Ifuekolls  County 209 

-,  Sec.  19,  20,  Chap.  67.    State  v.  Otoe  County 138 

Schools,  Sec.  46,  49,  56,  81,  82,  Chap.  68.  Bayev^The  StaU.llZ,  175-6 

,  Sec.  7,  8,  Chap.  68.    Ratdiff  v.Faris. 644 

State  Penitentiary,  Sec.  10,  Chap.  76.    The  State  «.  McBride 618 

Civil  Code. 

Abatement,  Sec.  45.    Hendrix  «.  Rieman 521 

Attachment,  Sec.  212,  235.    Rudolf  «.  McDonald 166 

,  Sec.  287,  238.    Seidentojyf  v,  Jnnabil 627 

Demurrer,  Sec.  95.    Turrierv.Althaus 84 

Dismissal  of  Actions,  Sec.  999.    Banks  «.  UM 148 

Errors  in  Civil  Cases,  Sec.  582     MorriU  o.  Taylor 253 

,  Sec.  582.    Fa/uUcner  f>.  Meyers 418 

Exemptions,  Sec.  521,  530.    StaU  «.  Cunningham 92 

Foreclosing  Mortgage,  Sec.  850.    Gregory  «.  Hartley 862 

Garnishment,  Sec.  244.    CUmghv.  Buck 841 

Joinder  of  Actions,  Sec.  87.    Twmer  v.  AUTux/us 87 

Justices  of  the  Peace,  Sec.  908, 971.    Mercer  v.  James 411 

,  Sec.  988.    Coxv.Tyl&r 808 

Limitation  of  Actions,  Sec.  17.    Hurley  v.  Estes 891 

Married  Women,  Sec.  602 .    Pope  v.  Hooper 186 

Pleading,  Sec.  184.     WiUiams  f>,  Evans 218 

Revivor  of  Actions,  Sec.  458.    Hondrix  v,  Rieman 621 
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Criminal  Code,  1873. 

Appeal,  Sec.  835.    Bays  v.  The  State 171 

License,  Sec.  572, 586.    State  v.  Noonan 14 

, .    Ex  parte  Sehmitker 110 

Murder,  Sec.  8.    Milton  «.  The  State 139 

Rape,  Sec.  14.    Qarrieon  v.  The  People 282 

Verdict,  Sec.  487,  489.    WiUiams  v.  The  State 841,  842 

Laws,  1875,  p.  53.    Spurgson  v.  Clemmons     804 

"        *•      p.60.    Jones  a.  Da/oie 86 

**        "      p.  88.    AtUtman  v.  Obermeyer 268 

."      p,96.    MorHllv, Taylor 247 

"       "      p.128.    The  State  V.  MeBride 514 

"        "      p.  144.    The  State  if.  Weston 18 

"        "      p.l49.    The  State  v^Baeon 287 

Laws,  1877,  p.  71.    The  State  i>.  Lancaster  Go 485 

"        "      p.120.    The  State  V.  McBride 518 

"       •*      p.l88.    The  StaU  V.  Bacon 289 

STATUTE  OP  LIMITATIONS. 
See  Limitation  of  actions. 

STAY  Of  EXECUTION. 
See  Execution. 

STOCK. 
See  Herd  Law. 

SURETY. 
See  JusTiOB  of  the  Peace,  3,  6.    Prinoifal  ard  Surety. 

TAXES. 

1.  Action  to  Recover.  An  action  at  law  is  the  proper 
remedy  to  recover  taxes  illegally  paid,  when  the  same  have 
been  paid  ander  protest,  to  prevent  distress  and  costs.  Tur- 
nor  «.  Althaits 54 

2.  Power  of  the  Iiegislature.  The  power  to  arrange  and 
distribute  the  administrative  flinctions  of  government,  and 
to  change  the  same  from  time  to  time,  as  the  public  exigen- 
cies may  require,  belongs  exclusively  to  the  legislature,  and 
this  includes  the  authority  to  incorporate  towns  and  cities. 

Id 54 

8.    .    The  taxing  power  is  vested  in  the  legislature,  and 

it  is  exclusively  within  its  province  to  apportion  and  direct 
the  assessment  and  collection  of  taxes.    Id 54 
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4.  United  States  Lands.  Lands  purchased  from  the  United 
States  by  private  entry  are  subject  to  taxation  as  soon  as  the 
sale  is  completed  by  the  payment  of  the  purchase  money. 
But  until  this  time  every  step  taken  by  way  of  the  assess- 
ment and  levy  of  taxes  is  void.    Donovan  «.  Kloke 124 

6.  Assessment.  A  valid  assessment  is  an  essential  pre-requi- 
site  to  any  exercise  of  the  taxing  power  by  the  board  of 
county  commissioners.    Morrill  f>.  Taylor 286 

6.    :    OATH  OF  AB8B880B.    The  requirement  of  the  law 

prescribing  the  oath  to  be  taken  and  subscribed  by  the  as- 
sessor, certified  by  the  officer  administering  it  and  attached 
to  the  assessment  roll,  must  be  substantially  complied  with; 
and  without  such  compliance  with  the  law  no  Juris- 
diction can  be  conferred  on  the  boait^  of  commissioners  in 
the  matter  of  the  taxation  of  property.    Id 236 

See  Bonds,  5.     Oonstitutional  Law,  10, 11.     Couhtibs, 
4,  7.    Public  Lands,  2.    Replbtih,  8.    Schools,  4. 

TOWNS. 
See  Liquor  Selling. 

TOWNSHIP  ORGANIZATION. 

1.  Votes  Keeesscury  to  Adopt.    Section  five.  Art.  X,  of  the 

constitution  is  mandatory ;  therefore  to  adopt  township  or- 
ganization, it  requires  a  minority  of  all  the  legal  voters  of 
the  county,  voting  at  the  general  election  at  which  the  ques- 
tion  is  submitted.    2'Jie  State^  &x  relJones  v.  Laneastdr  Co. .  474 

2.  Constitutional  Law.  The  act  of  Febmajy  16, 1877,  en- 
titled **An  act  to  provide  for  township  organization,"  em- 
braces several  subjects  not  indicated  by  the  title,  and  as 
these  several  subjects  are  dependent  on  each  other  and 
form  inseparable  parts  of  the  same  law,  the  whole  act  is 
unconstitutional  and  void.    Id 474 

TRANSCRIPTS. 
See  Pkacticb,  48. 

TREASURER  OF  STATE. 
See  Constitutional  Law,  14.    Stats  and  State  Ofbtobiu. 

TRESPASS. 

1.  Action.  In  order  to  maintain  an  action  ot  trespass  quare 
elausum  /regit  by  one  not  holding  the  legal  title  to  lands, 
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he  must  show  Bn. actual  poisessian  in  himself  at  the  time 
the  alleged  trespass  was  committed.  Torgensen  «.  Torgen- 
Mn 888 

2.  Possession.  It  is  not  necessary  that  the  party  in  pos- 
session should  actually  reside  on  the  land ;  his  possession 
may  be  obtained  by  cultivation,  fencing,  or  otherwise  im- 
proving the  land.    Id 888 

3.  :  .  When  land  is  unimproved  and  unoccu- 
pied, the  person  holding  the  legal  title  is  deemed  to  be  in 
possession  thereof.    Id 888 

TRUSTS. 

1.  Trust  Deed :  Mobto^b.  A  deed  of  trust  is  a  mortgage, 
and  only  differs  from  a  mortgage  with  a  power  of  sale,  in 
its  being  executed  to  a  third  person,  instead  of  a  creditor. 

Hvrleyv.Bste$ 886 

See  Bonds.    Pbincipal  and  Agbnt,  7. 

UNITED  STATES. 
See  Public  Lands. 

USURY. 

1.  Usury.  If  the  agent  of  the  lender  of  money  takes  from 
the  borrower  a  note  and  mortgage  for  the  payment  of  a 
bonus  or  commission  for  making  the  loan,  the  transaction 
is  tainted  with  the  vice  of  usury.  Such  contract  is  void, 
and  payment  of  the  money  so  secured  cannot  be  enforced 

by  action  upon  the  note  and  mortgage.    Cheney  v.  Woodruff  151 

2.     .    In  law,  it  makes  no  difference  whether  the  usurious 

interest  is  expressed  in  terms  in  the  instrument  given  for 
the  payment  of  the  debt  created  by  the  loan,  or  whether  it 
is  taken  as  a  bonus,  or  as  commission,  or  is  secured  by  any 
other  corrupt  agreement,  device  or  shift,  at  the  time  of  the 
contract    Id 151 

VENDOR  AND  VENDEE. 

1.  Fraud.  Where  a  vendee  has  participated  in  the  fraud  of 
the  vendor,  by  accepting  from  him  a  conveyance  of  real 
estate,  with  the  intent  to  hinder,  delay,  or  defraud  the  credi- 
tors of  such  vendor,  the  conveyance  will  be  void  as  to  those 
creditors  of  such  vendor,  even  though  full  consideration 
has  been  paid  for  such  property.    Tootle  d  MatUe  v.  Dunn.    08 

2.  Vendor's  Lien.  A  vendor  of  real  estate,  upon  an  abso- 
lute conveyance  thereof  by  deed,  has  no  lien  on  the  land  so 

41 
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conveyed  for  such  portion  of  the  purchase  money  as  re- 
mains unpaid.    Edmimter  f>.  Higginn  . .' 266 

8. .  The  policy  of  our  law  is  to  discourage  se- 
cret liens,  and  to  require  all  instruments  afiecting  the  title 
of  real  estate  to  be  entered  of  record.    Id 265 

4. .    The  doctrin^  that  a  vendor  has  a  lien  on  the 

land  conveyed  for  the  purchase  money  remaining  unpaid 
is  repugnant  to  pur  statutes  in  relation  to  real  estate,  and  is 
no  part  of  the  law  of  this  state.    Id 266 

5.  Bights  of  Vendor.  Where  a  purchaser  of  real  estate  agrees 
to  assume  and  pay  certain  outstanding  indebtedness  against 
the  vendor  and  save  him  harmless  from  the  same,  if  he  fails 
to  do  so  it  is  not  necessary,  in  order  to  give  the  vendor  « 
right  of  action  against  him,  that  he  should  have  first  paid 
the  debt  himself.    Gregory  v.  HaHUy 356 

See  Fraud,  1, 2, 8.    MoBTOAaB. 

VERDICT. 

Bee  Prac!TICb,  4.     Pbacticb  in  CRncmAL  Casbb,  4, 9, 10. 

Rbplbvik,  1, 5,  6,  7. 

WAIVER 
See  ATTAOHHBifrr,  6. 

WARRANTY. 

1.  Defendants  gave  M.  an  order  for  a  certain  kind  of 
thresher,  on  the  back  of  which  was  a  printed  warranty;  the 
order  was  presented  to  the  agents  of  the  plaintifis;  it  was 
neither  accepted,  nor  was  the  machine  furnished;  but  M. 
acting  for  the  agents  sold  the  defendants,  under  a  distinct 
contract,  an  old  and  different  kind  of  thresher.  Hdd^  that 
the  order  and  warranty  did  not  apply  to  the  machine  fur* 

^     nished.    NiehoU^.Hail 483 

2.  Instructions  to  Jury.  Where  no  warranty,  either  in 
fact  or  law,  is  involved  in  a  contract  for  the  sale  of  a 
thresher,  it  is  error  for  the  court  to  instruct  the  Jury  to  in- 
quire  into  or  determine  any  question  of  warranty  in  such 
case.    Id 483 

WITNESSES. 

See  Criuinal  Law,  9.    Eyidencb.    Pbacticb  ikCriicinal 
*  Casbs,  1,  8, 10. 

WORDS  AND  PHRASES. 
See  Statutbs. 
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